THE 


PROBATE & ADMINISTRATION 
ACT, 1881 

CAGT V OP 1881). 


(WITH THE CASE-LAW THEREON) 


BY 

T. V. SANJIVA KOW, 

FIBST GRADE PLEADER, TBICHINOPOLY. 

(author of a “digest of privy (jouncil rulings,” 

THE " CURRENT INDEX OF INDIAN CASES, ” 

THE “ LAWYER’S COMPANION,” 

AND 

THE “ INDIAN EVIDENCE ACT.”) 


MADRAS : 

THE LAW PRINTING HOUSE, MOUNT ROAD. 

1910. 


Copyright Eegistcred.] 


[All rights reserved. 





THE PEOBATE AND ADMINISTEATION xACT, 1881. 


TABLE OE GASES NOTED IN THIS VOLUME 
(VOLUME AND PAGE). 


LL.R., Illahabad Series. 


Vol. & page 

Page of this 

of tlio Report. 

Vol. 

i A.~ 

60 

237 

487 (496) 

10 

487 (496) 

12 

688 (702) 

17 

.710 (F B) 

243 

710 (F B) 

244 

■ 753 

248 

762 (772) 

253 

2 A.— 

904 

226 

3 A.- 

55 

16, 17 

4 A.— 

192 

94 

235 

239 

343 (348)' 

, 21 

S 1— 


'248 

213 

573 (675) 

11 

6 A.— 

583, 615 

.301 

7 1.— 

163 

29, 33 

10 A.— 

29 

212, 213, 214 

350 (353) 

168 

11 A.- 

262 (266) 

11 


All. Series— (Cic?.). 

Vol. & page Page of this 
of the Report. Vol. 

12 A.— 

129 (138) (P B) 10 
IS A.— 


141 (143) 12 

16 A.— 


165 (170) 

230 

259 (267) 

90 

17 A.— 

475 

226 

18 A.— 

131 (138) 

230 

227 

128 

260 

86 

19 A.- 

16 (18) 

29 

458 (460) 

84 

20 A.— 


109 

158 

189 (191) 

04, 73 

21 A.-~ 

91 (P C) 

30 

22 A.— 

162 

31 

164 

31 

23 1.— 

405 (P C) 

150, 189 

472 (475) 

188 


I.L.R. All. Series~(OM.). 

Vol. & page Page of this 

of the Report. Vol. 

24 A.— 

13 (P C) 166, 226 

25 A.— 

48 (52) 230 

355 181 

26 A.— 

393 (406) 11 

27 A.— 

14 31 

28 A.— 

488 29 

29 A.— 

4 108, 152 

663 128 

31 A.— 

56 (57) 214 

. 82 (F B) 236 

236 160 

I.L.E., Bombay Series. 

1 B.— 

IIS 204, 205 

269 (275) 65 

641- 34 

2 B.— 

9 273 

67 239 

388 (406) 55, 59 

408 34 



aS lABliE OE CASES NOTED IN TlllS VOLUME (VOL. & PAGE). 


I.L.R. Bom. Series— (0^£L). ji.L.B. Bom. Series — (Ctd.). 

Vol. & page Page of this I Vol. & page Page of this 
of the Report. Vol. of the Report. Vol. 


3 B.~ 

Bi 18 

5B.— 

6 235 


5B.— 


630 (636) 

30 

638 (641) 

147, 165, 
168, 219 

6 B.— 

73 

57 

452 

21, 57, 173 

460 

60 

7 B.— 

15 

73 

19 

77 

213 

168 

266 (270) 

13, 57 

8B.— 

241 

14, 56, 58, 77, 

86, 

, 257,. 268, 343 

9B.— 

115 

18 

241 

170, 186, 
193, 221 

491 

290 

10 B.— 

1 

18 

242 (247) 

265 

468 

58 

11 B.— 

6 (24) 

10 

89 

33 

649 

230 

727 

265, 266 

12 B.— 

150 

218 

164 

46,79,84, 

96,154 

185 

252 

621 

58 


13 B.— 


61 

59 

491 (496) 

11 

677 (680) 

236, 240 

14 B.— 

476 

60 

482 

294 < 

516 

13 

541 

171 

590 

243 

IS B.— 

93 

230 

580 

90 

657 

86 

16 B.— 

229 

187 

254 

237 

349 

91 

619 

240 

712 

89 

17 B,— 

388 

169, 221 

637 

271, 339 

689 

129, 170 

18 B.— 

1 

252 

237 

166, 221 

337 

62, 94 

608 

89 

749 

84 

19 B.— 

1(P C) 

60 

83 

169, 257 

123 

99 

245 

215 

320 

90 

783 (789) 

16, 18, 22 

821 

89 

823 

94 

832 

, 88 



53 18 

210(213) 31 


I.L.R. Bom. Series— (CM.). 

Vol. & page Page of this 
of the Report. Vol, 


213 (214) 

■ 31 

227 

96 

370 

111 

571 (593-4) 

276 

607 37, 61, 170, 171 

21 B.~ 

75 

164, 271 

102 

218 

126 

280 

139 (152) 

179, 205 

386 (342) 

166 

400 

80 

424 

61 

563 (666, 567) 80 

646 

60 

673 (676) 

177, 205 

22 B.— 

112 (127) 

12 

161 

221 

235 (238) 

12 

261 199, 200, 201, 220 

23 B.— 

265 (263) 

1 17 

842 (348) 

247, 248, 263 

719 

239 

725 

294 

24 B,— 

8 

57 

120 (122) 

.11 

350 

58 

25 B.— 

574 

238 

28 B.— 

206 

286 

267 

87 

301 (304)55,86, 165,268 

449 

87 

571 

68, 69, 74 

785 

184 

792 (796) 

84, 152, 163. 
157 

27 B.— 

103 

.127, 245, 251 

140 

58, 206 

281 

74, 257 



TABLE OP OASES NOTED IN THIS VOLUME (YOL. & PAGE). 


of the Report. 
28 B.— 


5C, 277, 2S5 
206 
336, 337 


3 C.— 

626 (643) 
■4G.- 


,, 59, 80, 83, 84 
278 

50, 51, 68, 83 


I.L.R. Gal. Series— (Cid!.). 

Vol. & page 

Page of this 

of the Report. Vol. 1 1 

360(362)77,80,83,146. 

443 

150, 151 

308 

455 (468) 

54, 55, 60 

508 

87 

582 

143 

645 

89 

• 721 

28, 30 

725 

205 

1 744 

16 

770 

173 

897 (923) 

60, 245, 247 

5 G.— 

2 

93 

438 (PC) 

249 

75G (758) 

46, 68, 69, 

I 910 

160, 229 

265 

6 G.— 

H 

156, 157 

19 

120 

60 

168 

70 (77) 

67, 335 

171 

10, 11 

340 

278, 285 

355 

282 

429 

151, 195 

460 (471) 

81, 147, 150, 

707 

174, 194, 195 

11, 158, 168 

7 C.— 

127 

9 

132 

11 

333 (336) 

11 

644 (647) 

285 

772 

283 

8 C.— 

483 

230 

570 

149, 150, 197 

637 (640) 

30 

788 

253 

864 

110 

880 

152, 154, 165 

ho.- 

79 

294 

406 

283 

IOC.- 

19 

151, 196 

413 

195 


I.L.S. Cal. Series-(CM.). 


Vol, & page Page of this 
3f the Report, Voh 


463 29 

492 (495) 145, 147, 149, 
151,155 


165 32 

375 (378)14, 77, 127, 128, 


37 23, 57, 86, 159, 348 
256 230 

861 (875) 55, 79, 82 


48 (52) 152, 194, 196, 

200, 227 
272 23,86,159 

387 (389) 294 


620, (628, 629) (P C) 10 
19 C— 


V 


aA 

TABLE 

OP OASES 

NOTED IN 

THIS V( 

9LUMB (VOL. & 

PAGE). 


LL.K 

. Gai. Sei>ies-(Gfd.). 

LL.R 

. Gal. Series — {Ctd.). I 

LL.R. Cal. 

Series— (OhL). 

Vol. . 

& page 

Page of 

this 

Vol. 

& page 

Pi 

:ige of this 

Vol. & page 

: Pi 

age of tills 

of the 

Ileport. 

Vol 


of the 

Report 


Vo] 

1. 

of the Reporl 


Vol 


72 



192 

24 C. 

_ 




858 (S62) 



11 - 

386 



90 






890 \905) 



12 

414 

(P C) 

183, 

290 

30 


52, 

,226, 

228 





482 

(485) 


89 

95 

155, 

156. 

311, 

312 

, 




582 


66 

, 71 

567 




207 

265 



233 





784 




33 

369 


60, 

248 

20 C.- 

- 








696 (698) 



124 





25 C. 

— 




528 



154 

15 



322 






937 



280 

37 



151 

54 

178, 

276, 

282, 

283, * 

1044 

50, t 

)1, 83 

1, 86 

245 



211 





284 ■ 

, 




245 



227 

65 


36, 66. 

, 178 





879 



183 

103 

(106) 

5; 

3, 68, 

252 

11 (30) (P 

C) 


17 

883 


81, 83 

t, 84 

250 



263, 

264 

89 (93) 

253 


GO 

906 



294 

254 




108 



235 





340 




162 

274 



280 

21C.~ 

- 



354 


81 

, 128, 

, 175 

357 


82, 

1G7 





553 

(554) 


195, 

274 

406 



240 

1 



189 

795 



119 

519 



268 

91 



26 

824 

(P C) 


188, 

189 

628 

148, 

262, 

203 

164 

105, 134, 

135 





688 



211 

195 

(199) 

54, 64, 

156 

26 C. 






8S5 


110, 

313 

279 

1 

78, 189, 

193 






914 



149 

319 



10 

404 

(406) 



183 

993 



240 

344 



93 

407 



207 





639 

195, 226, 227, 

228 

408 




211 

32 C.— 




683 



273 

684 




111 





697 

732 

108, 132, 

152 

12 

707 

839 




248 

90 

710 (713) 
718 


45, 

218 , 
81 

911 


72, 

120 

891 




837 

1 861 




22 C.- 




27 C. 

— 




33 C.- 




14 

92 

143 

491 



67 
240 
• 90 
114 

5 

11 (15) 

360 

621 

143, 

227, 

187, 

228, 

10 

197 

226 

1082 

101 

116 (P C) 
180 

51 

% 82, 
248, 

128 

149 

174 

252 

519 

648 



189 

124 

683 

(688) : 

218, 

286, 

255, 

256 

626 


134, 

128 

115 

788 

840 

(798, 799) 12, 

58, 85, 

56, 

'251 

230 

927 

996 

(PC) 



147 

253 

657 

713 (P C) 
214, 

155, 

, 222, 

71, 
210, ] 
243, 

224 

213, 

252 

903 


60. 82. 

217 

28 C. 





927 (931) 


9 

, 11 

1017 (1022) (F B) 

12 






1001 

146, 

148, 

220 





149 


226. 

, 227, 

250 

1040 



276 

23 C.- 

.. 



155 




239 

34 C.— 








401 




237 





1(14) (P C) 


294 

441 



194, 

195 

706 



122 

55 (59) 


11 

517 

(528) 



10 

35 c.— 




87(111)(FB) 

89 

587 



151 





446 


249, 

251 

608 




108 

156 



97 

563 

(PC) 


10 

744 

(748) 



10 

276 



48 - 

571 


10 




955 (P G) 

213, 

214, 

243 

577 

579 


140, 

205 

253 

29 C, 

— 




36 C.— 




580 

(590) 


249 ! 

68 


210, 

, 211, 

214 

28 (42) 



331 

90S 


248, 

251 

311 




192 

75 



32 

912 



i 

392 

(399) 



9 

149 (156) 

28. 29 

,34 

980 



206 

707 

(715) (P C) 


9 

799 



67 



TABLE OP. GASES NOTED IN THIS VOLUME (VOL. & PAGE). flS 


I.L.R. Cal. Series— (CAZ.). ! 

I.L.R. Mad. Series— (CZfZ.). 

I.L.R. Mad. Series— (OZd.). 

Vol. & paRo 

Page of this 

Vol. & page 

Page of this 

Vol . & page Page of this 

of the Report. Vol. 

cf the Report. 

Vol. 

of the Report, Vol. 

37 G.— 


379 (.381) 

168, 169 

30 M.— 



486 

51 


224 

228, 229 

786 

83 

191 70 

3S7 

154 

18 M.— 


31 M.— 

I. L. R. 

, Madras. 

460 

42 

187 88 

1 M.— 


M.— 


33 M.— 

267 

279, 282 

. ■ 



375 

230 

425 (432) 

294 

91 86 



458 

, 221 


2 M.— 


680 

18 

N. W. P. Reports. 

209 

16, 18, 19, 20 

20 M.— 


2 N.W.P.H.C.R.- . 

3 M.— 


162 (P C) 

91 

103 , . 238 

359 (363) 


232 

91 

268 (274) 83, 146, 150, 

48, 49, 51 

254 

38 

155, 160, 193 



467 

71 

8 M.— 


21 M.— 


6 N.W.P.H.C.R.— 

207 

168 



62 212, 213 

466 

18 

492 (494) 

114 

9 M.— 


153 (156) 

230 

The Allahabad Law 


22 M.— 


Journal; 


466 

16, 20 

139 

90 

2 A.L.J.— 

10 M,— 


194 

277 

758 82 



345 66, 68, 70, 100, 

69 (71) 

16, 18, 19, 20 

126, 178, 187, 189 

3 A.L.J.— 

251 

33 

380 

91 

12 M.— 


23 M.— 


537 108 

i36 

230 

171 

108, 152 

4 A.L.J,— . . 

490 (492) 

29, 30 

216 

60 

565 128 

14 M.~ 


24 M.— 


5 A.L.J— 

454 (457) 

377 

60, 51, 
88, 86, 87 

91 

120 

241 

171 
' 205 

349 (n) 214 

661 ■ 246 

IS M.— 


25 M.— 


6 A.L.J.— 


361 

294, 317 

19 214 

171 160 

71 (F B) 236 

380 

16 M.- 

36 

515 

678 (P C) 

736 (739) 

206 

35 

230 

71 

138, 218 

28 M,— 


The Allahabad Weekly 

380 (383) 

81, 82 

161 

214, 215 

Notes. 

17 M— 


351 

466 

48, 50, 52 

10 

2 A.W.N.- • 

14 

186 

61 

217 

29 M.— 


3 94 

29 ' 239 

373 

195 

155 

44, 290, 314 









TABLE OP OASES NOTED IN THIS VOLUME (VOL. & PAGE). 


ill. Week!, Hotee-(C«). Bom. H. C.Beports- 


-(CM.). Bom. Law fieports— ( 
Page of this Vol.&P,,ge P.,g„of 

Vol, o± the Report. Vol. 

7 Born. L.E.— 

33, 34 20 (24) 

299 : 

755 (768) c 

876 

• 68, 69 887 o 

237 ' 

8 Bom. L.R.— 


page Page of this Vol. & page 
leport. Vol. 

6 B.H.O.B. 


224 (228) 

7 B.H.G.E. 


ii.W.E. 188S- 


64 (66) A.O.J, 
I 113 0.0. 

I 8 B.H.C.R. 


20 O.C. 278, 279, 282, J 322 

130 O.C. 

208 150 

10B.H.C.R. 

226 206 (214) 

226 241 (250) 

12B.H.C.R.- 

230 113 

281 (295) 

j 1065 

The Bombay Law Reporter. 11 Bom. L.B. 

lEom.L.B.- 

^ 170 US? 

2B„m.t.E.- 12Bom.L.B.. 


9 A.W.N. 


262 9 Bom. L.R, 

91 

287 (298) 

279 ^ 

17 10 Bora. L.E. 


IS l.W.N. 


16 A.W.N. 


A.W.N. 1903- 


A.W.N. 1908- 


The Calcutta Law Journal. 
87 1 G.L.J.— 

(113) 65, HI 


■21^ 3 Bom. L.R. 

The Bombay High Court 374 
Reports. ^ 

1 B.H.C.R. ^ Som. L,R. 


2 B.H.C.R. 


5 Bom. L.R. 

639 


2 C.L.J. 


3 B.H.C.R. 


3 C.L.J. 


6 A.G.J. 

1 (21) App. 

i B.H.C. 

178 A.O.J. 


260 (266) 

370 

422 

112 (445) 


I'ABLE OP GASPS NO^PD IN TPIS VOLPAiP (VOL. & PAGP). 




ftS TABLE OE OASES NOTED IN THIS VOLUME (VOL. & PAGE), 


Cal. Weekly Notes— (CZd.). | Cal. Law Reports— (CZ«Z.), 

Vol. & page Page of thi 
of the Report. Vol. 

11 C.W.N.— 


The Bengal Law Reports. 
Vol. & page Pago of this 


Vol. & page 
of the Report. 

4 C.L.R.— 


Page of this 
Vol. 


of the Pepoi 
1 B.L.R.- 


824 (820) 
1005 (P C) 
Ixxvi 


3 0.0. 113, 

19 0.0. 

24 0.0. 

26 

30 

42 0.0. 

Short Notes (iii) 


12 C.W.N. 


145 (149) 

Si (486) 
573 
738 
802 
942 

993 (P C) 
1002 
1065 


2 B.L.R. 


5C.L.R. 


6 C.L.R. 


3 B.L.R.- 
32 A.G. 


4 B.L.R, 


13 C.W.N, 


S B.L.R. 


7 C.L.R. 


1 (P C) 
6 B.L.R- 


14 C.W.N. 


8 C.L.R 


7 B.L.R. 


281 (283) 
409 


The Calcutta Law Reports 


8 B.L.R.- 


48 Ap. 

76 App. 

98 

208 i 

244 (250) 

372 (406, 407) 
76 (Appx.) 

9 B. L. R.— 


267 

271 (Note) (274) 



TABLE OE OASES HOTBD IN THIS VOLUME (VOL. & PAGE). 


/i9 


Ben. Law Eeporfcs~-(GM.). 

Suth. W. Reporter— (Cfff.). 

Suth. W. Reporter— (CW.). 

Vol. & page P 

ige of this 

Vol. & page 

Page of this 

Vol. & page 

Page of this 

of the Eeport. 

Vol. 

of the Eeport. 

Vol. 

of the Eeport. 

Vol. 

11 B.L.R.™ 


9 W.R.— 


21 W.R.— 


G (Ap.) 

109 

402 (404) 

11 

84 

219 

39 (App.) 

206 



245 

206 

6 (Appx.) 

132 

10 W.R.— 


303 

230 





397 

207 

12 B.L.R.— 


32 

37,192 





35 (PC) 

193 

22 W.R,— 


21 (Ap.) 

206, 251 

59 

239 



287 

277 

417 

16, 159 

174 63, 86, 87, 315 

123 47, 56, 59 

77, 100, 



189 

191 


139 

11 W.R.— 


367 

11 





409 

29 

13 B.L.R.— 


413 

62, 85 

23 W.R.— 


24 (Ap.) 

207 

12 W.R.— 



186, 193 

91 

230 



103 



4 (7) 0.0. 

34 

252 

.88 . 

14 B.L.R.— 


424 

26, 52, 160 

28 W.R.— » 


21 (49) 

184 

284 

206 

13 W.R.- 


311 (312)* 

11 

15 B.L.R.— 


69 

47, 299 

24 W.R.— 




14 W.R.— 


32 C.E. 

192 

8 (App.) 

113 


109 

50, 51 

7 0.0. 

252 

33 (P C) 

19 

162 

221 

296 (300) 

48, 268 


25 W.R.— 


15 W.R.— 

Sutherland’s Weekly 


489 

194 

Reporter. 

16 (PCI 

193 

W.R. 1864.- 


41, (43) (PC) 
351 

29 

196 

The Madras High Court 

99 

245 

456 

206 

Reports. 

1 W.R.— 

251 

238 

457 (/) 

206 

1 M.H.C.R. 


16 W.R.- 


17 

305 

3 W.R.- 




59 

160 


252 

205 

171 (175) 

178, 268 

138 

4 W.R.— 

38, 34 

17 W.R— 


326 

83 




2 M.H.C.R.— 


106 (P C) 262 

265, 336 

476 

513 

239 

276 

37 (39) 

255 

S3 

282 

6 W.R.— 






27 Civ. Eef. 

261 

18 W.R,— 


3M.H.C.R.— 




153 

204 

384 

230 

7W.R.— 


19 W.R.— 

48 O.E. 


App. X 

209 

338 (344) 

349 

173 

171 

36 

6 M.H.C.R.— 




230 

206 

122 (126) 

13 

8 W.R.— 




346 

277 

116 (118} 

308 

17 

84 

20 W.R.— 

286 

170 

7 M.H.C.R.— 


455 (457) 

34 

440 

206 

121 

16, 18 


* At p. 11 this is wrongly printed as 28 W.E. 311 (3i2). 



610 ^ABL-E OP OASES NOTED IN THIS VOLUME (VOL. & PAGE). 


. The Madras Law Journal. 

The Madras Law Times. 

The Oudh Gases— (CM.). 

Vol. & page Page of this 

Vol. & page Pag 

;e of this 

Vol. & page 

Page of this 

of the Eeport. 

Vol. 

of the Report. 

Vol. 

of the Report. 

Vol. 

3 M.L.J."- 


3 M.L.T.— 


0 O.C.— 


121 

82 

147 

48 

169 

16 

3 M.L.J.- 


4 M.L.T.— 


12 0.C.- 


69 

217 . 

201 

246 

390 

122 





414 

251 

SM.L.J.- 


6 M.L.T.- 




157 (163) (P C) 

56 



The Punjab Record. 

116 

86 



185 

236 

362 

48 

P.R. 1871— 


6M.L.J.— 

50 

7 M.L.T.— 


114 

28 

,186 (187) 

160 

215 



The Central Provinces Law 

70 

284 

92 

230 

Reports. 


P.R. 1878— 


180 

239 

12 C.P.L.R.— 


11 

277 

9M.L.J.— 


41 (42) 

227 

P.R. 1883— 


338 

60 

13 C.P.L.R.- 


28 

116 

12 M.L.J.- 

183 

294 

143 (144) 

13 

P.R. 1894— 



The Nagpur Law Reports. 

65 

45 

11 M.L.J.— 


1 N.L.R.— 


. 482 

216 


72 

157, 166 


4 

230 

P.R. 1898— 


IS 


4 N.L.R.- 


98 

239 

116 (PB) 

331 

336 

10 

252 

82 

31 

108 

P.R. 1900— 


The Oudh Gases. 

36 

19 

18 M.L.J. — 




558 

70 i 

2 O.C.— 


P.R. 1902— 


17 M.L.J.— 


17 (20) 

230 

1 

153, 229 


4 O.C.— 




116 

240 

6 

294 

7 

152, 179 

18 M.L.J.— 


84 (86) 

224 

227 

168 

52 

214, 227 

367 

213, 214 




435 

246 

7 O.C.— 


P.R. 1906— 


20 M.L.J.— 


248 (P C) 

11 

31 

270 

139 

308 

36 

43 

8 0.C.— 


P.R. 1907— 


619 

30 

389 

230 

28 

230 



f 


TABLE OP OASES NOTED IN THIS VOLUME (VOL. & PAGE). aM 


Panjab Recond- 

~(Cld.). ' 

The Moore’s Indian Appeals, i 

L.R. Indian Appeals — (0/cf.), 

Vol, & page Page of this 

Vol. & page Paj 

ge of this 

Vol. & page 

Page of this 

of the Report. 

Vol. 

of the Report. 

Vol. 

of the Report. 

Vol. 

P.R. 1907— 


2 M.I.A,— 


14 LA.- 


57 

230 

54 

34 

137 (F 0) 

283 

P.R. 1908— 


SM.I.A.- 


IS LA.— 


109 

44 

109 (126) 

13 

156 

230 

ER. 1909- 


6 M.I.A.- 


18 LA.- 


36 

‘ 20 

309 

34 

137 (P C) 

128 

The Punjab Law Reporter. 

393 (423) 

526 (550) 

54, 2,52 

34 

17 I.A.— 

82 

29 

P.L.R. 1900— 


9M.I.A.— 


18 LA.- 


251 (268) 16, 17, 18, 21 

239 16, IS, 19, 21 

137 

192 

P.L.R. 1901— 


10 M.I.A.— 


19 LA.- 


131 

230 

429 (436, 437) 

188 

83 (P C) 

290 

EL.R. 1902- 


511 (538) 

21 

22 I.A.— 


2 

152 

12 M.I.A.— 


12 (PC) 

189 

37 153, 

217, 229 

1 

81 

33, 34 
192, 193 

107 

109 (115) 

8^ 251 

58 

88 

214 

112 (128) 

34 

TU7 

171 (P C) 

56 

188,294 

89 

227 

13 M.I.A.— 


23 LA.— 


P.L.R. 1906— 


277 

37 

18 

10 

133 

270 

14 M.I.A.— 


24 I.A.— 


P.L.R, 1908- 


67 

193 

73 

91 

93 

230 





L. R. Indian Appeals. 

26 LA.— 


P.L.R. 1909— 





16 

44 

3 LA.- 


97 (P G) 

248 



259 

29 

194 

29 

The Punjab Weekly 

4 I.A.— 


27 LA.- 


Reporter. 


128 

253 



228 (245) 

36 



P,W.R. 1907— 


6 I.A.— 


28 I.A.- 





136 (P C) 

160 

52 

19 , 20 

15 (PC) 

17 

32 I.A.— 


P.W.R. 1907— 


101. A.— 


193 

252 

66 

230 

80 (P C) 

151, 195 

203 

244 

128 

82 

P.W.R. 1908— 


12 I.A.— 


35 LA.- 


IGS 

44 

50 

245 

109 

213, 214 



aU TABLE OF OASES NOTED IN THIS VOLUME (VOL. & PAGE). 


The Lower Burma Rulings. 

Vol. & page Page of this 
of the Report. Vol. 

L. B. Selected Judgment 
(1872-1892), 135 22 

L.B.R. (1900)— 

623 (625) 207 

3 L.B.R.— 

56 (60) 230 

Indian Jurist New Series. 

1 1»d. Jur. (N.S.)- 
10 23 

2 Ind. Jur. (N. S.)- 

6 82, 85 

234 48, 51 

The Burma Law Reporter. 

14 Bur. L. R.— 

33 61, 114 

The Sind Law Reporter. 

1 S.L.R.- 

177 (Civil) 156 


Sind Law Reporter“(Cl(2.). 

Vol. & page Page of this 
of the Report. Vol. 

3S.L.R.— 

197 263 

The Travancore Law 
Reporter. 


22 T.L.R.— 


192 

18 

23 T.L.R.— 

84 

18 

The Indian 

Cases. 

1 Ind. Cas.— 

216 

28 

248 

231, 246 

289 

254, 258 

369 

246 

416 

236 

573 

251 

697 

20 

2 Ind. Cas.— 

161 

235 

213 

160 


The Indian Cases — {Cld.}. 

Vol. & page Page of this 
of the Report. Vol. 

638 123, 240 

818 80, 240 

3 Ind. Cas. — 

164 294 

178 123, 148, 155, 194, 

195, 198 

247 336 

380 30, 31 

475 86 

787 187 

4 Ind. Gas.— 

1163 263 

5 Ind. Cas.— 

149 28 

236 250 

311 215 

395 181, 182 

6 Ind. Cas.— 

6 27 

269 11 

627 60, 82, 84, 108, 

200 

912 100, 167, 219, 220 



NxVMES OF GASES NOTED IN THIS ACT. 


English Gases. 


PAGE 

K 

Abbott V. Abbott, 2 Phil 578 ... ... ... ... 142, 210 

V/ Peters, 4 Hagg 881 ... ... ... ... 272 

Abrahams v. Abrahams, 1908, 2 Oh 69 ... ... ... 285 

Abraham v. Cunningham, 2 Lee 182 ... ... ... ... 155, 224 

Acaster V. Anderson, 1 Eob 674 ... ... ... ... 266 

Acherley V. Vernon, 1 P Wms 183 ... ... ... ... 819 

Aokens V. Phipps, 3 01 & P 691 ... ... ... ... 815 

Ackerley v. Parkinson, 3 M & S 411 ... ... ... ... 104 

V. Oldham, 1 Phil 248 ... ... ... ... 104 

Msbim, In the goods of, li'R 2 'P &D 361 ... ... ... 33 

V. Crone, 1908, 1 Oh 379 ... ... ... ... 318 

Aired, Jji 5oms, 1 Hagg 836 ... ... ... ... 71 

Allchin, Be, 1 P & M 664 ... ... ... ... ... I43 

Allen V. Dundas, 3 T R 125 ... ... ... ... 79 

V. , 3 T R 129 ... ... ... ... 218, 222 

. V. McPherson, 1 H L G 191 ... ... ... ... 65,79,186 

Allhuson V. Brooking, L R 26 Oh D 564 ... ... ... 18 

— ^ V. Whittell, 4 Eq 295 ... ... ... ... 308 

Anderson v. Anderson, 33 Beav 223 ... ... ... ... 292 

Angermaun V. Ford, 29 Beav 349 ... ... ... ... 299 

Angell V. Haddon. 1 Madd 529 ... ... ... ... 325 

Angerstein V. Martin, T and E 232 ... ... ... ... 309 

Angiurstein v. Martin, 1 Turn and R 241 ... ... ... 301 

Anon, Salk 166, ... ... ... ... ... 265 

Apreece Y. Apreece, 1 Ves & Beams 364 ... ... ... 41 

Arbib, re, 1891, 1 Oh 601 ... • ... ... ... 74 

Archbishop of Canterbury V. Willis, 1 Salk 172 (315) ... ... 212,213 

V. Robertson, 1 Crompt &M 690 ... ... 213, 215 

Armstrong V. Pladdlestone, 1 Moo P 0 491 ... ... ... 272 

Arnold V. Arnold, 2 M & K 374 ... ... ... ... 292 

Ashley V. Ashley, 7 B & 0 444 ... ... ... ... 235 

Ashton V. Ashton, 3 P W 3S4 ... ... ... ... 42 

Askew V. Thompson, 4 K & J 620 ... ... ... ... 317 

Astley V. Earl of Essex, 18 Eq 290 (297) ... ... ... 323 

After V. Atkinson, L R 1 P &D 665 ... ... ... 192 

Attorney-General V. Rohions, 2 P Wins 23 ■ ... ... ... 288 

G. E. Ry. Co., 11 ChD 449 (465) ... ... H 

Ayers V. Ayers, 5 N of Gas 381 - ... ... ... ... 272 

Aynsworth V. Pratchett, 13 Yes 321 ... • ... 319 



2 


NAMES OE CASES. 


B 

Bacon v. Bacon, 5 Yes 334 ... 

Bagnall v. Downing, 2 Lee 3 
Baker, i?e, 20 Gb D 230 ... 

V. Butt, 1 Curt 172 ... 

V. Brooks, 3 Sw and Tr 32 

V. Russell, 1 Lee 167 

Baily, In honi^^ 1 P & D 628 ... ... 

Bailey v. Bristone, 2 Rob 145 
Bain V. Sadler, 12 E< 3 [ 570 ... 

Balch V. Lymes, 1 Turn and Rass 87 ... 

Bank of England v. Vagliano, Ap Gas 107 (1891) L R 

Barefoot v. Barefoot, Palin 511 ... ... 

Barker, In bojiis, 1 Curt 592 

Barnes v. Durham, 1 P & M 729 

Barnesly v. Powell, 1 Yes San 119 

Barrington v. Tristram, 6 Yes 345 

Barry v. Butlin, 2 Moo P C 492 

Bartholomew v. Henley, 3 Phillim 317 

Barton v. Robins, 3 Phillam 455 (?i) ... 

Barwick v. Mullings, 2 Hag 234 
Bateman, In ihe goods o/, 2 P & D 242 
Batterbee, In bonis, 2 Rob 439 
Baylis, In the goods o/, 1 P & M 21 ... 

, In the goods of, 2 Sw & Tr 613 

Bayard, In the goods of, 1 Rob 768 
Beokford v. Tobin, 1 Yes Son 310 
Bell V. Armstrong, 1 Add 370, 372 
- V. Timiswood, 2 Phil 22 
Belho V. Leite, 1 Sw and Tr 456 
Bellew V. Bellaw, 34 L J P & M 125 ... 

Benson v. Mando, 6 Madd 15 
Bergman, In the goods of, Id! 0 22 
Bernard v. Minshall, Jbons 276 
Berry v. Gibbons, 8 Ob 747 
Billingburst v. Vickers, 1 PbilKm 191 ... 

Binfeild, In bonis, 1 Lee 625 
Birch V. Birch, (1902) P 130 
Black V. Jobling, 1 P & D 685 
Blackborougbv. Davis, 1 P Wms 43 ... 

Bkickwell, In the goods o/, 2 P D 72 ... 

Blake v. Blake, 7 P D 102 

V. Knight, 2 N of Oases 346 

V. ,3 Curt 547 ... ... 

Bland V. Lamb, 2 Jac & Y7 399 
Bleckly, In 6oms, 8 P D 169 ... 

Blewitt V. Roberts, 1 Or & Ph 274 ... ..; 

Blight V. Hartnoll, 19 Cb D 294 

Blower V. Morrett, 2 Yes Sen 422 

Boddicott V. Dalzeli, 2 Oas Tew Lee 294 

Boddy V. Dawes,.l Keen 362 ... _ ... 


PAGE 

336 
31 

337 
273 
215 
148 

76 

266 

282 

163 

10 

95 

197 

844 

156 

313 

273 

29 

C'5, 191 
272 
134 


46, 66. 69, 71 
47 
115 
817 
147, 186 
106 
74 
123 
316 
163 
316 
244 
191 
. 122 
85 

38 
52, 53 

47 

178 

272 ' 

190 

101 

39 
305 
300 
287 

69 

339 



NAME^ Of cases. 3 


Bone V. Spear, 1 Pliittim 345 

Bonithone V. Hocmare, 1 Vem 216 ... "* 

Booth V. Booth, 1 Beav 125 "" 

Borlase y. Borlaae, 4 N of Oas 140 ... 

Boston V. Fox, 4 Sw & Tr 199 

Bothamley V. Sherson, 20 Eq 304, 308, 309 !!! 

Boxallv. Boxall, 27 Ch D 220 ... ”* "■ 

Boyd V. Brooks, 34 Beav 7 ... "* ••• 224 

Bradford V. Young, 1885, 29 Oh D 617 "* 

Bradley, In honis, 8 P D 215 ... "* 45 

Bradshaw V, L. Y. Ey., 10 G P 189 ... *” 

Brazier V. Hudson, 8 Sim 67 ... **" 

Brenohley V. Lynn, 2 Eob 470 ... 

Brice y. Stokes, 11 Ves 319 ... ' * ”* 

Bridges V. Longman, 24 Beav 27 ... 

Brier, Be, 26 Ch D 238 ... ... ■” 

Brightman v. Keighley Oro Eliz 43 ... 

Bristow V. Bristow, 5 .Beav 289 ... *” ■" 

Broker v. Charter, Cro-Ellis 92 ... 

Bromage v. Llyod, 1 Exch 32 ... *” 

Bromley V. Wright, 7 Ha 334 ... 

Brooke v, Brooke, (1894) 2 Ch 600 ... 

V. Kent, 3 Moo P C 334 ... *" 

Brotherton V. Hellier, 2 Oas Temp Lee 131 ”■ 

Brown In bonis, 2 P D 110 ... "* "■ 

V. Gellatby, 2 Ch 751 ... ... ’ ^ 

V. Maurice, 75 L T 415 ... 309,310 

V. Sewell, 11 Hare 52 *" 

Browning V. Budd, 6 Moo P 0 430 ... *” ■” 

Buckley v. Barber, 6 Exch 164 ... ' 

Budd V, Silver, 2 Phil 115 ... ... *" 

Building V. Ellice, 9 Jur (Eng) 936 ... 

Bullar, In f7ie goods o/, 39 L J P & M 26 

Burch, In the goods of, 2 Sw & Tr 139 ... 

Burgess v. Marriot, 3 Curt 424 ... ... "■ 

Burgoyne V. Showier, 1 Eob 5 ... ... ^^0 

Burroughs V. Griffiths, 1 Cas Temp Lee 544 ]” 

Burton V. Collingwood, 4 Hag 176 ... 

Butler V. Butler, 3 Atk 60 ... " "" 

V. Freeman, 3 Atk 58 ' 

319 

c 

Gallagher v. Perries, 7 Ir 489 ... 

Cambe’s Case, 9 Co 75 (6) ... .. ^®0 

Cambridge V. Bouse, 8 Ves 12 (15) ... ... ' 

Campbell, .Ea'pari'<3, L E 5 Ch App Cas 703 (706) ... .r. 

, In the goads of , 2 Heigg 555 ... "" . 

Candler V, Tillet, 22 Beav 257 ... . 

Cassidy, In bonis, 4 Hagg 360 ... ... 

Garay V. Askew, 2 Bro 0 0 58 ... .. 

Carmichael V. Carmichael, 2 Ph C C 103 »”* 

50 



HAMUS OF CASES: 




Camiicliel v. Clee, 5 Ap Oas 5S8 
Garpenbor v. Queen’s Proctor, 7 P & D 235 
Carr, hi the goods of, 1 P & D 291 
— , In the goods of, 1 Lw & Tr 111 
Carter V. Crofts, Godb 33 ... 

Cartwright, In the goods of, 1 P D i22 
Cattail V. Simons, 8 Beav 243 
Ohallan v. Oheppem, 4 Hare 655 
Chambers v. Bicknell, 2 Hare 536 

— V. Godwin, 11 Ves 1 

V. Queen’s Proctor, 2 Cart 433 

Chamberlain V. Williamson, 2 M & S 408 
Chanter, In the goods of, 1 Eob 274 
Chapman, Be, 1896, 2 Ch 763 
Charlton v. Dhuram, 4 Oh 433 
Chawner’s Will, In re, 8 Eq 569 
Chidgey v. Whitby, 41 L J Oh 699 ... 

Chissun v. Dewes, 5 Euss 29 ... 

Chohvell, In honis. 1 P & P 192 
Clark V, Clark, 9 App Gas 733 
— — V. Hedges, 1 Lutw 342 

V. Sewell, 3 Atk 99 ... 

Clarkington, In the goods of, 2 Sw and Tr 380 

Claydon v. Green, L E G 511 

Oleare v. Oleare, L E 1 P and D 657 ... 

Clegg V. Eowland, 3 Eq 368 
OlBmmts, In bonis, (1892) P 264 

Be, 1894, 1 Oh 665 

Clive V. Olive, Kay 600 ... ... 

Clough V. Bond, 3 My & Cr 497 
Cochrane v. Ogilby, (1903) 1 Ir 525 
Cole V. Miles, 40 Hare 179 ... 

Coles, In the goods o/, L E 2 P & D 362 

, In the goods of, 3 Sw and Tr 181 

V. Pilkington, 19 Eq 174 

Collier, In the Goods of, 2 Sw and Tr 444 
Colcougli, In re, 1902, 2 Ir 499 
Collison V. Barber, 12 Gh D 834 

V. Lister, 20 Beav 356 

OoncliG V. Concho, 1886, 11 Ap Gas 541 
Cook, In the goods of, 1 Sw and Tr 267 

In the goods of, 1902, P 116 

v.^Dawson, 29 Beav 123 

V. Colliuglridge, Jac 607 

v. Gregson, 2 Pr 286 ... 

Cooke V. Gill, 86 P 107 

V. Stevens, 1898, 1 Ch 162 (174) ... 

, In honis, 1 Sw & Tr 267 

Coombs V. Coombs, 1 P & P 288 
Cooper V. Bocket, 3 Curt 649 
V. Thorliton, 3 Bro 0 C 


PAGE 

307 

211 

141 

148 

62 

212 . 

325 

336 

116 

311 

191 

233 

129 
339 
256 
244 
818 
282 
185 
254 

130 
317 
132 

11 
188 
325 
89 
319 
813 
335 
275 
256, 296 
30 
lOG 

130 

153 

330 

337 

45 

134 

244; 
254, 255 
285 
230 
278 

135 
100 
178 
311 



NAMES OF GASES. 


5 


Coote V. Whittington, 16 Eq 534 
Cope, Be, 15 P D 107 

-,16ChD49 

Goppin V. Dillon, 4 Hagg 361 ... 

Gordeux v. Transler, 4 Sw and Tr 51 ... 
Comby v. Gibbons, 1 Rob 705 
Goraer v. Cartwright, 7 H L 743 
Gory, Be, (1903) 62 . ... 

Corzcr v. Cartwright, 7 H L 731 - ... 

Coulter’s Case, 5 Go 30 
Courtenay v. Williams, Hare 539 
Covell, Goods of, 15 P D 8 ... . ... 

Coventry v. Higgins, 14 Sim 30 

■ V. Coventry, 2 Dr and Sw 470 

V. Williams, 3 N of Gas 172 ... 

Gowper v. Pleteher, 34 L J N S Q B 187 
Gowper’s Case, 1 Bsp N P C 275 
Orackett v. Bethune, 1 Jack and Walk 586 
Craster v. Thomas, (1909) 2 Ch 348 

Gray v. Willis, 2 P Wms 531, 532 
Crickett v. Dolby, 3 Ves 10 
Cringan, In bonis, 1 Hag 548 
Crispin v. Doglioni, 2 Sw and Tr 17 ... 

Oritchell v. Critchell, 3 Sw and Tr 41 ... 
Orockat V. Orookat, 2 P W 164 . ... 

Oroly V. Weld, 3 Ds G M & G 995 
Crowder v. Stewart, 16 Oh D 368 
Oruikshank v. Duffin, 13 Eq 555 
Curtis V. Vernon, 3 T & R 587 ... 

Cubbidge v. Boatwright, 1 Russ Chan Gas 549 
Curling v. Thornton, 2 Add 21 
Outbush V. Outbush, 1 Beav 184 

D 

Darley v. Darley, 3 Atk 399 , ... 

Das V. Chisman, 1 Phillim 159 
David V. Prowd, 1 Myl and Cr 200 

V. — , 1M&.K200 

Davis V. Chanter, 2 Phil 550 

V. Davis, 8 Yin Abr 423 ... 

, In the goods of, 3 Curt 748 

Davies v. Wattier, 1 Sim and Stu 463 ... 

■ — V. Bush, 1 Younge 341 

• V. Gregory, 3 P and D 28 

V. Nicolsan, 2 De G and J 693 ... 

V, Hodgson, 25 Beav 177 

: — — V. Hood, 88 L T 19 , ... 

Dawson v. Harn, 1 Russ and M 606. ... 

De Chatelain V. De Pantigny, 1 Sw and Tr 34 

Dean v. Russel, 3 Phill 334 

Deickman, In bonis, 3 Curt 107, 123 ... 


PAGE 

51 
211 

119, 259 
38 
105 
32 
245 
211 
251 

52 
285 
152 
319 
270 
273 

■ 267 

■ 279 
340 
224 
296 

317, 319 
66 
193 

.195, 274 
41 

292, 331 
281 
244 
52 
259 
62 
280 


312 

194 

325 

329 

129 

324 

69 

307 

288 

273 

327 

337 

240 

30G 

124 

273 

66 



6 


NAMES OP, CASES. 


PAGE 

Nennyson v, Mosterl, L R 4 P 0 236 ... ... ... ... 36 

Deo V. Glim, 1 Ad and B 49 ... ... ... ... 95 

Deo d. Kenrick v. Lord Buuclerk, 11 East 667 ... ... ... 323 

Depit V. Delerieleuse, 2 Bw and Tr 131 ... ... ... 106 

Dias V. De Lievera, 5 Ap Gas 123 (PC) ... ... ... 36 

Dick V. Fraser, 2 Gh 181 ... ■ ... ... ... ... 384 

Dickson, Be, 29 GhD 331 ... ... ... ... ... 319 

Dilkes V. Eroadmead, 2 Giff 113 ... ... ... ... 327 

Dimes V. Scott, 4 Russ 195 ... ■ ... ... ... 310 

Dixon V. Dixon, 9 Gh D 587 ... ... ... ... 337 

Dobles V. Brain, 2 Q B 97 ... ... ... ... ... 213 

Dodgson, hi bonis, 1 Bw and Tc 260 ... ... ... ... 109, 129 

Dodge V. Meech, 1 Hogg 612 ... ... ... ... 273 

Doe V. Fallows, 2 Orompt and Jerv 481 ... ... ... 246 

V. Gurg, 3 East 120 (123) ... ... ... ... 324 

— V. Sfcurges, 7 Taunt 223 ... ... ... ... 298 

Doe d. Elizabeth Gross v. Arthur Gross, (1846) 8 Q B 714 ... ... 31 

Dofour V, Pereira, 1 Dick 419 ... ... ... ... 36 

Dorchester V. Webb, Sir W Jones 345 ... ... ... ... 97, 257 

Dowdeswell V. Dowdeswell, 9 Gh D 294 ... ... ... 129 

Dowse V. Gorton, (1891) A 0 190 ... ... ... 280 

Dowsoa V. Gadyer, (1892) 1 Ch 210 , . ... ... ... 828 

Doyle V. Blake, 2 Sch & L 239, 343 ... ... ... 98,835,340 

Drake v. Mortagir, 1 Beav 525 ... ... ... ... 886 

Duane, In the goods of, 2 Sw and Tr 560 ... ... ... 136 

Duchess of Kingston’s Case, 2 Snaith’s L 0, 10th Ed, 713 ... .... 9 

Duncan V. Watts, 16 Beav 204 ... . ... ... ... 288 

Dundas, In 6onis, 32 L J P and M 165 ... ... ... 39 

Dunesv. Oorunall, 2 Eobl42 . ... ... ... 107 



E 

Earl Vane v. Rigden, 6 Ch 663 
Earley v. Bellingham, 24 Beav 448 ... 

Edmonds V. Peake, 7 Beav 239 . ... .. 

Edwards v. Aberayron, M I Society, 1 Q B D 568 

Y, Edwards, 2 Cr and M:612 ... 

Ellice V, Goodsou, 2 Coll 4 

Elliot, V. Elliot, 9 M and W 23, 28 . ... 

Ellis V. Ellis, .(1905) 1 Gh 613 

Y. — , 1 Sch and Lef 1 ... 

Elis V. Walker, Amb 309 ... . . ... 

Elmo V. Da Gosta, 1 Phil 173 ..... 

Elmsley v. Young, 2 M and K 780 ... 

Elves V. Elves, 2 Gas Temp Lee 573 ... 

Ernest v. Eustace, Deane, 291 
Evans, Re, 15 P D 215 ... 

Evans v. Taylor, 2 Rob 128 ..i 

V. Tyler, 2 Rob 131, 132 

Ewing, Be, 1 liagg 381 

Exoh Bishop v. Ourtes, 21 L J Q B- 391 


244 

319 

336 

322 

269 

129 

294, 296, 297 
155, 224 
223, 319 
40 

152, 194 
103 
105 
107 
125 
73, 92 
64,122 
119 
234 




HAMEg OS’ OASEg. 



7 





PAGE 

P ■„ 

Palkner v. Butler. Amb 514 




43 

Piirhall V. Parhall, 7 Oh 123 




235 

Parmer v. Mills, 4 Russ 86 




292 

Earns V. Young, 9 Ves 553 . 




302 

Parrow v. Wilson, BOP 744 (746) 




233 

Pasum V, Appleford, 5 My and Or 56 ... 





Faulkner v. Daniel, 3 Hare 199 




129 

Fawkener v- Jordon, 2 Oas Temp Lee 327 



... 

122 

Fell, In bonis, 2 Sw and Tr 126 




96 

Pennm and Furze’s Oontract, Be, (1894) 2 Oh 101 (114) 



223 

Fenwick v. Clarke, 31 L J Oh 728 

... 



323 

Pernie, Be, 16 Notes of Oas 657 




63, 64 

Ferrand V. Prentice, Ambl 273 




305 

Perrors V. Perrors, Gas Temp Talb ’2 ... 




320 

Findley v. Ohirney, 20 Q B D 494 



... 

233 

Fitzgerald, In re, 58 L J Oh 662 




103 

Flanders v. Clark, 1 Ves Sen 9 




258 

V. — , 3Atk 509 




76 

Fieemings v. Jarrat, 1 Esp N P 0 3.36 



... 

49 

Fleming v. Burrows, 1 Russ 276 



... 

101 

Fleteher, bonis, 11 L R Ir 359 




86 

Flood V, Russell, 29 Ir 91 ... 




111 

Pounereau v. Poyntz, 1 Bro 0 0 478 .... 



... 

331 

Fontaine v. Tyler, 9 Price 94 



... 

42 

Forbes v. Forbes, Kay 341 ... ... 




333 

V. Rees, 2 Cox 116 ... 




335 

Pordyce v. Bridges, 1 H L Oas 1 ... 




12 

Poster, In bonis, 12 P and D 304 




74 

V. Bates, 12 M and W 233 




98 

Fowler, Be, 16 Oh D 723 ... 




340 

Pox v. Garrett, 28 Beav 18 ... 



... 

281 

Foy, Re, 98 L T 49 ^ ... , ,... 



... 

107 

Frere v. Peacpck, 1 Rob Ecc Rep 456 ... 




272 

Pry V. Pry, 27 Beav 146 




340 

Fuller V. Hooper, 2 Ves Sen 242 ... 




38 

Fyson V. Chambers, 9 M and W 468 ... 




51 

... G . 

Gain van v. Evans, 1 Ball and Beat 191 




120 

Galton V. Horcook, 2 A and K 436 ... 




286 

Gammon V. Dale, (1909) 1 Oh 276 




30G 

Gardiner v. Court hope, 12 P D 14 ... 




39 

Garrard v. Garrard, 2 P and D 238 




97 

Garrick v. Lord Oaupden, 14 Ves 372 ... 




103, 154 

Garthshore V. Ghalie, 10 Ves 13 ... 




301 

Gasquaigne, Re, (1894) iCh 470 ’ ... 




268, 336 

Geaves v. Price, 2 Sw and T 442 ' ■ 




75 

George, Rc, 5 Oh D 837 ... - ’ 




319 

Georges v. Georges, 18 Ves 294 ... 



. ... 

■ 163 



Names 01* Cases. 


Gibbes v. ILile Hinton, (1909) 2 Oh 548 

Gibson v. Bofct, 7 Yes 96, 97 

Gilbert, lu re, (1898) 1 Q B 282 

Gillespie v. ,A]exa,nder, 3 Russ Ch Gas 130, 133, 136 

Gill, In re, 3 P and D 113 ... 

Gilliat V. Gilliat, 3 Phil 222 
Giltins V. Steele, 1 Svurnt 200 
Gladon V. Atkin, 2 Or & J 548 
Glymi V. Oglander, 2 Hagg 428, 432 ... 

Godwin V. Prince, (1898) 2 Oh 225 
GoWsborough, In the goods of, 1 Sw and Tr 295 ... 
Goodaorc v. Smith, L R 1 P & D 359 ... 

Gornall V. Mason, 12 P D 142 
Gorst V. Lowndes, 11 Sun 434 
Graoelon, hire, 43 Am St Rep 134 
Graham v, Drumond, (1896), 1 Oh 968, 974 
V. Maclean, 2 Ourt 663, 

— , In bonis, 3 Sw and T 69 

Graysbrook v. Pox, Plowd 276 
Green v- Salmon, 8 A and E 348 

V. Ekines, 2 Atk 472 

7 . Blecher, 1 A and K 507 

— — 7. Pigot, 1 Bro 0 0 103 
Gregory’s Case, 4 N of Oas 643 

^ 7. Queen’s Proctor, 4 Notes of Cases 620 

Griffith, In bonis, 2 P & B 457 

— 7. Grie7e, 1 J & W 35 

Grimwood 7. Cozens, 2 Sw and Tr 864 ... 

Groom 7. Thomas, 2 Hagg 434 

Guard House y. Blackburn, L R 1 P & D 109 

H 

Habsan 7, Blackburn, 1 Add 274 

y. ^ 1 M and K 571 

Habergham 7. Vincent, 2 Yes J 204 

Hall 7. Andrews, 27 L T 195 ... ... 

7. Hallett, 1 Cox 134 ... ... 

— 7. Walker, 4 K & J 166 
— -, Re, (1903) 2 Oh 226 ... 

— — In the goods of, L R 2 P and D 256 
Haley 7. Bannister, 4 Madd 275 
Hallin v. Poster, L R 3 Ch 505 
Haliwell, In re, 10 P D 198 
Hammersley V. He Biel, 12 01 and P 46 
Hampson, In the goods of, 1 P and D 1 
Hancock 7. Podmore, 1 B and Ad 260... 

Honcom v. Allen, 2 Dick 498 
Handcock 7. Pedmore, 1 B and A 260 ... 

Harber, h the estate of, (1909) 88 
Hardy, Be, 17 Ch D 798 ... 


PAGK 
309 
302, 316 
281 

...326,327,329 
97 
05 
330 
335 
28, 30 
270 
126 
192 
184 
323 
671 

244, 245, 246, 326, 327 
107 
75 
223 
261 
816 
811 
305 
273 
190 
75 
33 
88 
188 
192 


86 

42 

29 

246 

254 

281 

308 

33 

311 

103 

.210 

37 

130 

269 

335 

334 

211 

;288 



Names OF OASES. 


Harford v. Browning, 1 Cox 302 .... 

Hargrea%'es v. Wood, 2 Sw and Tr 604 
Harris v. Berral, 1 Sw and Tr 153 

V. Ncwfcon, 4.6 L J Oh. 268 

Harrison v. Harrison, 1 Eob 406 

v. Eowley, 4 Ves 212, 216 ... 

Harrison’s Case, 2 Phil 449 
Harter v. Harter, 3 P and D 11, 22 ... 
Hartwell V. Colvin, 16 Beav 143 ... 

Harvey v. Harvey, 5 Beav 134 
Hastiton v. Stobie, L B 1 P and D 64 
Hatchard v. Mege, IS Q B D 771 
Havers v. Havens, Bar G 0 23 ... 

Hanghton v. Harrison, 3 Atk 330 
Hawkes v. Baldivian, 9 Sim 355 .. 

— y, Hawkes, 1 Hagg 321 

Hawkins v. Day, Harg Mss Ambl S04... 
Hawley v. Blake, (1904) 1 Oh 622 
Haynes v. Mathews, 1 Sw and Tr 462 (468) 
Hayward v. Kinsey, 12 Mod 573 
Heaxie v. Greenbank, 3 Atk 716 
Hearne v. Wigginton, 6 Madd 120 
Heath v. Dendy, 1 Buss 543 

V. Perry, 3 A and K 101 

V. Weston. 3 D M G 601 

Heathcote V. Hulme, 1 Jac and Walk 122 
Hens Hidding v. De Villers, 12 Ap Gas 624 
Hensloe’s Case, 9 Go 39 (5) 

Hensman v. Fryer, 3 Ch 420 
ITelleirv, Helleir, 1 Lee 281 
Herbert v. Torbell, 1 Sid 162 
Hewitt V. Morris, T and E 241 

.. V. Foster, 6 Beav 259 

Hill V. Hill, 3 V and B 183 

V, Simpson, 7 Ves .152 •... 

V. Gomme, 1 Beav 540 

V. Curtes, 1 Eq 90—98 

Hills V. Mills, 1 Salk 36, 86 ... 

Hlllain V. Walker, 1 Hagg 75 

Hingeston v. Tucker, 2 Sw & Tr 596 ... 

Hinklea v. Simmons, 4 Ves 160 

Hinton v. Pinke, 1 P W 539 

Hirby v. Potter, 4 Ves 748 

Hirby, In the goods of, 1 Eob 709 

Hiscok V. Lodder, (1909) 2 Oh 341 

Hislop, hire, 1 Eob 467 

Hoaro, In the goods of, 3 Sw and Tr 361 (n) 

Hodges V. Hodges, (1899) Hr 480 ... 

Legacy, In re, 16 Bq 92 (96) 

V. Waddington, 2 Ventr 360 

Holder v. Williams, (1904) 1 Ch 52 ... 


PAGE 

299 

98 

188 

183 

96 

49, 29S, 299 
107 
136, 192 
325 
103 
187, 191 
236 
119 
319 
323 
33 
327 
252 
134 
268, 340 

319 
101 
288 

311, 319 
291 

320 
830 
103 

40 
124 

27 

309 

336 

319 

246 

279 
51 

73, 92, 157 
272 
194 
36 

41 
44 
32 

315 

153 

158 

280 
323 
326 
280 



10 


NAMES OF OASES. 


Holland v. Holland, GOB 727 
Hope V. Campbell, 11SS9) A 0 1 
Hopkinson v. Roe, 1 Beay ISO 
Horrell v. Wii.ts, 1 P and.D 103 
Horton v. Broklehurst, 29 Beav 510 ' 
Hosking V. Nicholls, 1 Y and Ooll G 0 478 
Houghton V. Franklin, 1 Sim and Sfcu 390 
Hovoy V. Blackewan, 4 Yes 596 

Howe V. Barmouth, 7 Yes ,137, 150 
Hubback, Jure, 29Ch 934 
Hudson V, Hudson, Gas Temp Talf 127 
Hughes V. Empson, 22 Beav 181 
Hugo, In the goods of, 2 P D 72 
Hulkes, In re, 33 Oh D 552 
Hunter v. Young, 4 Ex B 256 
Hunt, In bonis, 2 Rob 622 

I 

Ingram V. Wyatt. (1828) 1 Hagg Eccn 384 
Inman, Be, (1893) 3 Gh 518 . 

Innes V. Miohell, 2 Phill Oh 0 346, 71*6’ 
Irvin V. Ironmonger, 2 Russ and M 531 
Isted V. Stanley, Byer 372 (a) 


J 


Jackson v. Paullet, Rob 344 


Jacomb v. Harwood, 2 Yes Sen 265, 267 

66 

Jacques v. Ohambers, 2 Coll 435, 441 

76, 256 

James, Ex parte, 8 Yes 346 

40, 42 

V. Strafford, 3 P. Wins 89 

255 

Jardan, In the goods 0/, L R i p and D555 

,120 

Jauucey v, Sealey, 1 Yern 397 

46 

Jebbs V. Carpenter, 1 Madd 290 *.!*. 

62 

Jenkins V. Plombe, 6 Mod 93 

340 

, In the goods of, 3 Phil 33 

386 

Jervis v, Wolfcrston, 18 Eq 18 

158 

Jervois V. Silk, Coop 52 ’ ' *“ 

... 287, 324, 326 

John V, Bradbhury, 1 p and B 245, 

. 312 

Callicott, In the goods of, 1899 189 

119 

Johnson V. Lyford, 1 P and B 154 ’ 

198 

V. Mills, 1 Yes Sen 282 

111 

V. Warwick, 17 G B 526 

"* ••• 305 

■ “> the goods of, 1 Sw and Tr 17 

78 

Jobson V. Palmer i 1893, 1 Gh 71 

74 

Jones y. Baytagh, 3 Phil 635 

333 

V, Godrich, 5 Moo P C 16 

107 

V. Lewes, 2 Yes Sen 240 

273 

• V. Mitchell. 1 Sim and Stu 294 ... 

335 

, Ih 6oni9, 1 Sw and, Tr 13 "... ’ *** 

315 

' , the goods of , 2'Bvf Tv 155 

135 


68, 69, 70 


319 

291 

303 


95 

188 

67 

123 

337 

44 

302 

337 

304, 310, 335 
281 
258 
339 
65 
337 
326 



NAMES OF GASES.: 


11 


PAGE 

K 

Kainireutlier v. Geiselbrcht, 28 Ch D 175 — ... 286 

Keating V. Brook, 4 N of Oas 273 ... ... ... ... . . 273 

Keene, Jm 6o?ns, 1 Sw and Tr 267 ... ... ... ... 197 

Kendell V, Russell, 3 Sim 424 ... ... ... ... 307. 

Kent V. Pickering, 2 Kee 1 ... ... ... ... 211 

Kerr v. Middlesex Hospital, 2 De G M & G 676 (583) ... ... 305, 306 

Killican V. Parker, 1 Gas Temp Lee 662 . ... ... ••• 163 

Kimbray V. Draper, L R 2 Q B 161 ... — ... ... 13 

King V. Thorn , 1 T L R 487 .... ... .. ... 235 

- — V. Malcott, 9 Hare 692 ... ... ... ... 30S 

Kipping V. Ash, 1 Rob 270 ... .... - ... ... ••• 193 

Kirby, In the poods o/, (1902) 138 ... ... ... 46 

Kloebe, 28 Gh D 175 ... :... ... 285 

Knetchbull v. Earnhead, 3 My and Ctl22 ... ... ... 279 

Knight’s Trusts, Re, 29 Beav 49 .... . ... ... 340 

Knights V. Quarles, 2 B and B 102 ... ... ... ... 232 

Kooper V. Boockett, 4 Moo P 0 419 ... ... .. ... ’191 

Koster V. Sapte, 1 Gurt 691 ... . ... ... ••• 163 

Lady Ghester’s Case, 1 Vent 207 ... ... ... ••• 65 

— - Truro, In Sonis, 1 P and D 221 ... ... ... ... 39 

Lamine v. Dorrell, 2 Lord Raym, 1216 ... ... •*. 223, 225 

Lanoefield V. Iggulden, 10 Ch 136 ... ... ••• ••• 40 

Langford, In bonis, 1 P and D 458 ... ... ... ... 74 

Langdon V. Rooke, 1 Notes of Gas 254... ... ... — 76 

Langley, In the ffoods of, 2 Rob 408 •... ... ... ••• 148 

Lansdowno, In i/ie poods -o/, 3 Sw and Tr 194 ... ... ... 39 

Lashley V. Hogg, 1 1 Ves -602 ... ... ' 825 

Laundy V. Williams, 2 P Wms 481 • -... ■ ... ... ' 817 

Lawson v. Stitch, 1 Atk 607 ... • ... >•. 4i 

V. Harvey, 85 LT. 278 ... ... 281 

Leach, Re, 80 L T 170 ... ... ... ... ... 211 

Leake V. Robinson, 2 Mer 392 ^ — .... ... ■ 315 

Leev. Nuttall,.12 0hD61... ... ... 281 

Leose, In bonis, 2 Sw and T 442 ... ... ... ... 75,76 

Leeson, In bonis, 1 Sw and Tr 463 ■ - ... ... 115 

Leggott V. G. N. Ry., 1 Q BD 599 ■ .... ... ... ... 232 

Leslie V. Leslie, Gas Temp Sugd 1 ■ ... • ... ... 319 

Lester v. Garland, 15 Ves 248 (257) • ... ... 27, 322 

Lewen V. Lowen, 2 Ves Sen 415 ... ■ ... ... ... 288 

Lewis. Re, 2 Ch 656 ... ■- ... ... ... ... 323 

V. Mathews, 8 Eq 277 (281) ... ... ^ - ... ... 298 , 299 

Lighten, In thC' poods of, 1 Hagg 235- • ... ■ ... ... ... 74 

Lightbown v. M’Myn, 33 Gh D 575 -... ; ■... ■ ... ... 2r39 

Limerick, Ri bonis, 2 Rob 313 • ... ■ • ... ... 39 

Llewelyn V. Washington, (1902) 2 Oh-220 ... .*• 42 

Lister V. Smith, 3 Sw and Tr 53 ■ ... ■ • ... ... ... 197 

Llyod, In ?-e, 6 Eq 348 .. ■ ■... ... ... ’ 76 

V, Roberts, 12 Moo P C 168 ... ... ■ ... — ' 178 



15a 


NAMES OP OASES. 


PAGE 

Loano V. Casey, 2 W B L 965 ... ... ... ... 281 

LofEus V. Maw, 3 Gifi 592 ... ... ... ... ... 37 

Logan V. Courtown, 12 Eoav 22 ... ... ... ... 12 

V. Pirlio, 2 Sim & Stu 284 ... ... ... ... 62 

Lonclesborough v. Somerville, 19 Beav 295 ... ... ... 314 

Long V. Short, 1 P Wms 403 ... ... ... ... 4.0 

V. Long, 3 Vos286 N ... ... ... ... ... ■ 319 

V. Symos, 3 Hagg 774 (776) ... ... ... ... 96,97 

Longford V. Gascoyne, 11 Ves 433 ... ... ... ... 336 

Lord V. Woi-mlighton, Jac 580 ... ... ... ... 163 

— — Carpenter V. Shelf ord, 2 Lee 503 ... . ... ... ... 107 

Lowe, Iw 6o?us, 7 Tr 178... ... ... ... ... 70 

-, In file floods of, 3 Svv and Tr 478 ... ... ... 47,75,76 

Lowndes V. Lowndes, 15 Yes 301 ... ... ... ... 318 

Lowry, In fionis, 5 N of 0 619 ... ... ... ... 29 

, In iha goods of, 3 F 'And. M 157... ... ... ... 68 

, Zn 6onis, 3 P and D 157 ... ... ' ... ... 70 

Loveday, Goods o/, (1900) 154 ... ... ... ... 153 

Lovegrove, In Gze poods, 2 Sw and Tr 453 ... ... ... 35,30 

M 

M’ Leod V. Drummond, 17 Ves 169 ... ... ... ... 246 

Macdonald, Be, (1897) 2 Oh 181 ... ... ... ... 266 

Maclean V. Dawson, 1 Sw and Tr 425 ... ... ... ... 129 

Maddison V. Alderson, 8 A 0 467 ... ... ... .., 37 

Maitland V. Adair, 3 Ves 231 ... ... ... 103 

Manly, I?i £?t6^ poods o/, 3 Sw and Tr 56 ... ... ... 46 

Mann V. Copeland, 2 Madd 223 ... ... ... ... 40 

, In the goods of, (1891) 293 ... ... ... ... 137 

March v. Russell, S M and Cr 31, 42 . ... . ... ... ... 32G, 827 

Marguia, In the goods o/, 9 P D 236 , ... , ... ... ... 115 

MarkwelPs case, 21 W R (Eng) 135 ... . ... ... ... 325 

Marsden V Kent, 5 Oh D 598 , . ... ... ... ... ,339 

Marsh V. Evans, 1 P Wms 668 ... ... ... ... 288 

• V. Marsh, 80 L J P M 77 ... ... ... ... 192 

Y. Tyrell. 2 Hogg ‘141 ... ... , ... ... . 273 

Marshall, I?i t/is poods o/, 1 Curb 297, ... ... ... 122 

Martan, In ihc poods o/, Sw and Tc 422 ...... ... ... G5 

Martin V. Martin, 1 Eq 369 ... ... ... ... 31j 

— — — In Aonis, 90 L T 264 ... ... ... 63 

— — In bonis, 1 F And F 380 ... ... ... ... ,35 

Mason V. Parnell, 12 M and W 674 ... ... ... ... 296 

— — — - V. Swift, 8 Boav 368 ... ... ... ... 79 

Masonee & G1. Life Assurance Go., re 32 Ch D 373 ... ... 78 

Mastorman V. Maberly, 2 Hagg 235. ... ... ... ... 23 

May V. Bennett, 1 Russ Oh Gas 370., ... .... ... ... 307 

Maya, In Aonis, 69 P D 17 ... ... ... ... 35 

Mayd, In £(zo poods 0/, 6 P D 17 . ... ... ... ... 32 

Moadv, Overry, 3 Atk 238 ... ... ... ... 3OO 

Menziesv. Pnlbrook, 2 Curt 845 ... ... ... ... ^94 

Merchant V. Driver, 1 Saund 307, ... , , ... ... 334 



NAMES OW GASES, 


13 


Merry wather \\ Turner, 3 Cart 80iJ 
Metcalfe, In the cjoods of, 1 Add 343 
Middleston’scase, 5 Gr 23 (a) 

IMiddloton, Goods of, 2 Hagg Eccl 61 ... 
Dilidgeloy v. Midgeley, (1893) 3 Ch 282 
Mills V, Robarts, 1 Russ & M 555 
Milne V. Gilbert, 2 D M & G 715 

V. , 5 D M & G 510 

Milnes, In the goods of , 3 Add 55 
Miskelly, In bonis, LR 4 Eq 62 
Mitchell V. Thomas, 6 Moo P G 187 

V. Gard, 3 Sw & Tr 275 

Mitters v. Brown, 1 H & 0 686 
Mohamdu V. Pitchey, (1894) Ap Gas 437 
Monsell V. Armstrong, 14 Eq 423 
Moodie v. Banister, 4 Drew 432 
Moon V. Durden, 2 Exch 22 
Moore, In the goods of, 3 N 0 601 
Moran v. Place, (1896) 214 
Morant, In the goods o/, 3 P & D 157 
Morcer v. Moorland, 2 Gas Temp Lee 499 
Mordaunfe V. Clarke, 1 P & M 592 
Morgan, In the goods o/, 1 P & D 214 
Morrell v- Morrell, 7 P & D 68 
Morris v. Morris, 10 Ch 68 ... 

, In the goods of, 2 Bw & Tr 300, 360 

Morritt v. Douglas, L R 3 P & D 1 
Mortimer v. Paul, 2 P & D 85 
Moses 7. Grafter, 4 0 & P 524 
Mountford V , Gibson , 4 East 454 ... 

Mullick V. Mulliek, 1 Knapp 246 
Mullins V. Smith, 1 Dr & Sm 210 
Mu.«grave v. Down, T T 1784 ... 

Murch’s Case, 23 Ch D 138 

N 

Napier, t/ie poods o/, 1 Phil 83 
Neoves v. Burrage, 41 Q B 504 
Nelthropo v. Biscoo, I Ohanc Gas 136 ... 

New V. JouoK, 1 M & J 663 {n) 

Newell V. Week, 2 Phil 224 
Newman v. Bateson, 3 Sw 689 

V. Barton, 2 Vern 205 

Newns, In bonis of, 7 Jur N P 688 
Newton, In the goods of, 3 Curt 428 
Nichols V. Binns, 1 S & T 239 

V. Savage, 18 Vcs 53 

Nicholson’s Estate, 11 Eq 177 ■ ... 

Nisbetb v. Murray, 5 Yes 150 
Noble V. Brett, 24 Beav 499 
Noel V. Robinson, 1 Veen 94 
4 


Page 
149, 158 
113 
95 
141 

278, 279, 281 
319 
103, 104 

104 
121 

35 

191 

272 

95 
80 

119 

284 

13 

153 

200 

97 

105 

96 
30 

65, 67, 136 
281 
119, 152 
187 
123 
207 
61 

248, 269 
44, 290, 314 
28 
251 


152 

249 

324 

67 

147. 155 
318 
321, 32G 
29 
158 
273 
103 
■292 
. 41 

326 
3-iG 



names on gases. 


Noel V. Eobinson, 2 Ventr 368 
Norman v. Bourne, 1 Pliil leo (n) 
— V, Staines, G P D 219 
■■■; ■■ V. Badry, 6 Sim 621 

Norton v, Compton, 30 Oli D 16 
-- V. Precker, 1 Atk 525 
Nortbey v. Cock, Add 329 ... 
Nugent V. Gifford, 1 Atk 463 

O’Dweyer v. Geare, 1 Sw & Tr 465 
Oakey, Be, (1896) 7 
Ogle V. Morgan, 1 D M & G 359 
Oliphant, In bonis, 1 Sw & Tr 525 
Orr V. Paines, 2 Ves Ben 194 
Oswald, In the goods o/, 3 P & D 162 
Ovey, Be, 20 Gh D 676 ... 


Badget v. Priest, 2 Term Eep 97 (100) ... 

Paine v, Hyde, 4 Beav 468 
Pago V. Leapingwell, 18 Ves 163 
Paradise v. Sheppard, 1 Dick 136 
Paramour v. Yardloy, Plowd 539 
Parkin Hill v. Schwarz, Be, (1892) 3 Oh 510 
Parkinson v. Thornton, 37 L J P & M 3 
Parnell, In the goods o/, 2 P & D 379 
Passmore v. Passmore, 1 Phillin 218 
Parish School Master v. Eraser, 2 Hagg 615 
Baton V. Ormerod, (1893) 3 Oh 348 
Paul V. Nettleford, 2 Add 237 
Pauls V. Moodie, 2 Roll Rop 132 
Pauli V. Simpson, 9 Q B 375 
Pawley and the National Province Bank, Be, (1900) Oh D 58 

Peacock V. Monk, 1 Ves 127 ... 

Pearso v. Green, 1 Jac & W 140 
Pearson v. Pearson, 1 Sch & Lef 10 12 

V. , L R 2 P & D 451 

Pegg V. Chamberlain, 1 Sw & Tr 527 (528) 

Penny v. Watts, 2 Phil 149 
Pemberton v, Cory, Gro Eliz 164 
Perry, In the goods of, 2 Curt 655 
Peter v. Stirling, 10 Ch D 279 
Peterson v. Peterson, 3 Eq 111 
Petre v. Petre, 14 Beav 197 
Phipps V. Annesley, 2 Atk 58 
Phillips V. Beal, 32 Beav 26 

V. Biguell, 1 Phil 241 

• V. Homfray, 24 0 J) 439 

, In the goods of, 2 Add 335 ... 

> , a iidd 336 (n) 


Page 
321 
194 
147 
279 
2S1 
278 
124 
iH4, 334 


46, 47 
210 
275 
71 
321 
136 
43 


49, 51 
323 
41 
166 
296 
87 
164 
70 
32 
124 
315 
266 
97 
49 

45 
31 

263 
301, 317 
187 
127, 197 
129 

46 
98 

270 

328. 

48 
305 
' 284 
26G 
236, 238 
167 
121 


NAMES OF CASES. 15 


Page 

PMlpott V. St. George’s Hospital, 6 H L Gas 33S ... ... ... 10 

Phuddephatt, 2 P & D 97 ... ... ... ... 17S 

Piazzi Smit, In 6om‘s, 77 L T 375 ... ... ... ... 35 

Pickering V. Pickering, 4 My & Or 289 (299) ... ... ... 43,304 

Pickwick V. Gibbes, 1 Beav 271 ... ... ... ... 318 

Pickup V. Atkin.son, 4 Hare 628 - ... ... ... ... 43 

Pipon V. Wallis. 1 Gas Temp Lee 402 ... ... ... ... 115 

Pitt V. Woodham, 1 Hagg. 250 ... ... ... ,,, 262,267 

Platt V. Attorney-General of New South Wales,, 3 A 0 336 ... ... 333 

Plume V. Beale, 1 P Wms 388 ... ... ... ... 65,79 

Plumer V. Marchant, 3 Burr 1380 ... ... ... ... 281 

Porter, bo7iis, 2 P & D 22 ... ! ... ... ... 32,35 

Potts V. Smith, 8 Eq 683 ... ... ... ... ... 292 

Powell V. Evans, 5 Ves 832 ... ... ... ... 339 

— V. Bawle, 18 Eq 243 ... ... ... ... 323 

V. Briley, 12 Eq 175 ... ... ... ... 41 

V. Stratford, 3 Phil 118 ... ... ... ... 71 

Powys V. Mansfield, 3 My & Or 359 ... . ... ... ... 3I7 

Pratt V. Swaine, 8 Barn & Ores 287 ... ... ... ... 93 

Pride v. Eooks, 2 Bead 430 ... ... ... ... 339 

Prinsep v. Dyce Sombre, 10 Moo P G 232, 285 ... ... ... 191, 272, 273 

Pryse, In the goods of, (1904) 301 ... ... ... ... 7I 

Pulman v. Merdows, (1901) 1 Oh 233 ... ... ... ... 281 

Pulling V. G.E. By., 9 Q BD 110 ... ... ... ... 238 

Punehard, J71 . 5o7MS, 2 P & D 369 ... ... ... ... 68,70 

Purse V. Snaplin, 1 Atk 418 ... ... ... ... 33I 

Pyatt V. Fendall, 1 Ga Temp Lee 553 ... ... ... ... 96 

Pyne v. Wolland, 2 Ventr 180 .... ... ... ... 62 

Q 

Queen’s Goll v. Sultan, 12 Sim 621 ... ... ... ... 42 

Quick V. Quick, 3 Sw & Tr 442 ... ... ... ... 

R 

B. V. Bultery, Buss & By., GOB 342 ... ... ... 79^ 80 

— V. Gibson, Buss & By 393 (N) ... ... ... ... 79 

Eaine, l7i 1 Sw & Tr 144 ... ... ... ... 35 

Rainsford v. Taynton, 7 Ves 460 ... ... ... ... I3I 

Raphael V. Boehm, 11 Ves 92 ... ... ... ... 320 

Batcbcliffe V. Barnes, 2 S & T 486 ... ... ... ... 147,155 

Ratclifi, Be, (1898) 26 L 352 ... ... .... ... ’ 64 

Rawlings V. Jennings, 13 Ves 39 (46) ... ... ... ... 259 

— _ ^ 4 Madd 253 ... ... ... ... 306 

Rawlins V. Rawlins, 2 Gox 425 ... ... ... ... 347 

Bawlinson V. Shaw, 3 T R 567 ... ... ... ... 97 

V, Stone, 3 Wills 1 ... ... ... ... 234 

Raven V. White, 1 Swanst 553 ... ... ... ... 343 

Bead V. Brown, 22 Q B D 128 . ... ... ... ... 230 

Read’s Gase, 5 Go 33 6 ... ... ••• ... ... 49 

Reed, Itc i/ie ffoods 0/, 29 L T N S 932 ... ... ... 493 

Reg V. Bishop of Oxford, 4 Q B D 261 ... ... ... 40 



m NAMES OF CASES. 


Page 

Eeid V. Reid, 31 Gh D408 ... ... ... ... ... 13 

, rs, 11 P & D70 ... ... ... ... ... 153 

Rhodes V, Rhodes, 7 App Gas 192 ... ... ... ... 13G 

Rhoades, Ru’c, (1S99)2QE 347 ... ... ... ... 281 

Eiecj V. Gonkn, 11 Boav 2G5 ... ... ... ... 2-lG, 334 

Rioh V. Ghamborlavno, 1 Lee 136 ... ... ... ... 119 

Richards V. Queen’s Proctor, 18 Jur (Eng) 540 ■ ... ... ... 75 

: V. Richards, 9 Price 226 ... ... ... ... 41 

— , Ee, 8Eq.ll9 ... ... ... ... ... 318 

Richardson v. Giilord, 1 A & E 52 ... ... ... 296 

,InthegQcdsof,2'P&D.2ii ... ... ... 106 

Ridgway V. Newstead, 30 L J Oh 889 ... ... ... ... 327 

Ritchie V. Ress, 1 Add 168 ... .... ... ... 266 

Rokson V. Robson, 3 S & T 568 . ... ... ... ... 274 

Robert Morant, Jji ihe snoods o/, 3 P & D 151 .... ... ... 97 

, In the, goods of , (IB9Q) li9 .... ... ... ... 132 

Rpborts V. Pecoob, 4 Ves 160 , ... ... ... ... 290 

T. Roberts, 2 Sw and T 337 ... ... ... ... .35 

•: , In the goods of, l.Sv! & Tt Gi ... ... ... ... 115 

Robertson V, Broadbent, 8 Ap Gas 812 ... ... ... 40 

Robins V. Dolphin, 1 S & T 618 ... ... ... ... 272 

Robinson, In ihe lyoods o/, L R 2 P & D 171 ... ... ... 32 

— ’ , In the goods of, LB, IP &D BBS (dSI) ... ... ... 30 

V. Robinson, 1 De Gex M & G 247 ... ... ... 339 

, Ee, 3 Ir 429 ... ... ... ... ... 119 

V, Pett, 8 P Wms 249 ... ... ... ... 07 

T V. Ommanney, 23 0 & D 285 ... ... ... 37 

Roe Sunamersett. 2 W Bl 694 ... . ... ... ... 78 

RofEey V. Early, 42 L J Gh 472 ... ... ... ... 41 

Rogers V. Prank, 1 Y & J 409 ... ... ... ... 97 

V. Jones, 7 Taunt 147 ... ... ... ... 78 

V. Price,. 3 Younga & Jerv 28 ... ... ... ... 260 

Ross V. Borer, 2 Ja& H 469 ... ... ... ... 306 

Rosser. Me, 3 Sw & Tr 492 ... ... ... 98 

Eownson, Ee, 29 Oh D 868 ... ... ... ... 279 

Ruddy, In {/cods o/, 2 P & D 330 ... ... ... ... 130 

Russell, boni?, 1 P & M 634 ... ... ... ... 98 

, Inihe goods of , {1B02) 3S0 ... ... ... ... 70 

V. Placie, 18 Beav 21 ... ... ... ... 244 

Rutland V. Rutland, 2 P Wms 216 ... ... ... 103 

Ryder, In bonis, 2 S\v & T 127 ... ... ... ... 60 

s 

Sabine v. Heape, 27 Beav 633 ... ... ... ... 223 

S&ke-c, In the estate of, 2BB ... ... ... ... I39 

Salonaan v. Saloman, L R 1897, Ap Gas 38 ... ... ... 12 

Salter V. Salter, (1896) 291 ... ... 200 

Samson, In the poods 0/, 3 P & D 48 ... ... ... ... 64 

Sanford V. Raikes, 1 Mer 651 , ... ... ... 

Savage, In boms, 2 P & D 78 ... ... .... ... 39 

Board V. Jackson, 34 L T N S 65 ... ... ... ... 234 


17 


NAMES ON OASES. 


Bchenley, In the (joacls of, SOWN oelxxiv 
Scliwcrditfeger, In the goods of, 1 P D 424 
Scott V. Tyler, 2 Dick 725 ... 

V. Leak, W N, (1S88) 179 

Scotter V. Feild, 6 Notes of Gas 182 ... 

Seaman v. Everard, 2 Lev 40 
Sharlaad v. Mildon, 5 Hare 468 
Sharp V. Lush, 10 Gh D 468 (470) 

Shee, In 6oms, 4 P D 86 ... ... 

Sheldon v. Sheldon, 3 N O 255 (256) ... 
Shepherd v. Mouls, 4 Hare 503 ... 

Sheffington v. White, 1 Hagg 702, ... 

Shipbrook v. Lord Hinchinbrook, 16 Ves 477 
Shuttleworth, In the goods of, 1 Curt 911 
Sibley v. Perry, 7 Ves 522 
Siboni v. Eirkman, 1 M & W 418 
Sibtherp, In bonis, 1 P & D 106 
Simpson V. Gutteridge, 1 Madd 616 ... 

V. Vickers, 14 Ves 341 

Sinclair, Be, 1897, 1 Gh 921 

Sleeeh v. Thorington, 2 Ves Sen 560 ... 

V. , 3 Ves 561 

V. Thornton, 2 Ves Sen 563 

Sawtell, In bonis, 2 Sw and Tr 448 

SmaU V. Wing, 6 Bro P 0 72 

Smith V. Crofts, 2 Gas Temp Lee 657 ... 

V. Day, 2 Mess & W 684 

, In the goods of, 16 W R (Eng) 1130 

, L R 1 P & D 717 

V. Everett, 27 Beav 446 

V, Milles, 1 T R 475 

V. Smith, Yelv 130 ... 

Smithurst v. Tamlin & Banks, 2 Sw & Tr 147 
Snee v. Prescott, 1 Atk 246 ... ... 

Somersett, In the goods o/, 1 P & D 350 
Somerville v. Somerville, 5 Ves 750 (789) 
Southmead, In bonis, 3 Curt 28 ... 

Spackman v. Hulbrook, 2 GifE 198 
Speight V. Gaunt, 6 Ap Ges 1 
Spencer v. Duckworth, 18 Gh D 634 ... 
Spratt, In bonis, (1897) 28 
Stahlschmidt v. Lett, 1 Sm & Giff 415 
Stamper v. Pickering, 9 Sim 176 
Stark, In the goods of , 1 P & D 76 ... 

Steams, 1 Gh 422 (430) 

Stent V. Robinson, 12 Ves 461 
Stephen v. Dawson, 3 Beav 342 
Stephens v. Stephens, Forest 228 ... ^ 

Stevens, Be, (ISOS) 1 Oh 162 (177) ... 

Stovouson V. Mayor of Liverpool, 10 Q B 81 
Stewart, In the goods o/, 3 P & D 244 


PAGE 

76 
132 

244, 246, 334 
103 
148 

339 
49 

260, 270 
135 
144 
339 
107 
337 
67 

291 
233 

39 

256 

323 

292 
42 

291 

313 

135 

276 

74 

279 

62 

35 

256 

77 

257 
64 

325 

137 

333 

121 

276 

336 

330 

35 

278 

302 

214 

78 
318 
42 

315 

340 
296 
V2 



names OF OASES. 


Sfcowarfc, In the. goods of, 1 P & M 727 

— — V. Mo Daughlin, (1908) 2 Oh 251 

bfcokes V. Cheek, 28 Beav 620 

Stono V, Hoskins, (1905) 194 

Storec V, Pristage, 3 Made! 167 

Stracey, In bonis, 1 Jur N S II97 

Stretch V. Watkins, 1 Made! 253 

Strong V. Bird, ,18 Eq 315 ... 

Styles V. Gay, 1 Mac & G 433 
- ■ V. Guy,. 1 Mac & G 422 

Sykes 7. Sykes. 5 0 PH3 ... 

Symes v. Green, 1 S?v & Tr 401 

Symons v. Tozer, 3 N of Oas 55 

Suddely v. Attorney-General, (1897) Ap Gas 11 

bugden V. Lord St, Leonards, 1 P D 154 

Sutherland v., Cooke, 1 Coll 502 

Sutton V. Drax, 2 Phil 323 

V. Lutton, L R 22 Oh D 511, 

T 

.Tamplin, In the goods of, (1894) 39 
Tangureay, Re, 20 Oh D 465 
Tapley v. Eagleton, 12 Oh D 683 
Taru V. Bmmerson, 1895, 1 Ch 652 

V. Commercial Bank, 12 Q B D 294 

Taylor v. Clark, 1 Ha 161 ... 

— V. Hawkins, 8 Ves 209 

■ V. Norton, 1 Oas Temp Lee 15'” 

■ V. Newton, 1 Lee 15 

V. Shore, T Jones 162 

Y. Taylor, 6 Sim 246 

- V, , 10 Eq 477 

V- 6 P D 29 

' ' V. Watts, Pram E B 425 

Taynton v. Hannay, 3 Bos and Pull 26*' 
ieece. In the goods of, (1896) 6 
Terne, In bonis, 4 Sw & Tr 36 
Thistleton v. Brewer, 31 L J Ex 320 
Thomas v. Griffith, 2 Giff 504 
Thompson v. Cooper, 1 Coll 85 

■■■ V. Donaldson, 3 Esp N P C 63 
— V. Hall, 2 Rob 426 

V. Harding, 2 E & B 630 
• — -Re, ITrSoO ... 7 

m-u -u " In re, (1896) 1 Tr 3 

Thorburn V. Steward, 3 PC 478 (573) 

Thorne V. Rooke, 2 Curt 831 

Thorpe v. Macdonald, 3 P D 76 
~v. Stallwood, 6 M & G 760 
Threifall V. Wilson, 8 P D 18 ‘ 

Toomy, In the g^ods of, 3 Sw & Tr 155* 


NAMES OB' OASES. 19 


Page 

Thmpp V, Collett, 26 Beav 147 ... ... ... ... 275 

Tichborue V. TichboruG, 1 P & D 730 ... ... ... 123,125 

Todd V. Eoilby, 27 Beav 353 ... ... ... 292 

Tolenian, J?i re, (1897) 1 Gh 866 ... ... ... ... 124 

Torre V. Brown, 5 H L 0 578 ... ... ... ... 320 

Towns V. Martin, 7 Ha 471 ... ... ... ... 42 

Townson V. Tickell, 3 B & A 31 (40) ... ... ... ... 256,298 

Traquand V. Board of Trade, 11 App Cas 286 ... ... ... 11 

Trevalyan V. Trevelyan, 1 Phil 154 ... • ... .... ... Ill 

Trevanion v. Vivian, 2 Ves Sen 430 ... ... ... ... 316 

Trewly v. Balls, (1909) 1 Oh 791 ... ... ... ... 101 

Trimlestown v. Trimlestown, 2 Hag Ec R 243 ... ... ... 152 

Tugvvell v. Haymen, 3 Oampb 298 ... ... ... ... 260 

Turner v. Hardey, 9 M & W 770 ... ... ... ... 256 

V. Turner, 4 Sim 430 ... ... ... ... 319 

Twyoross v. Grant, 4 0 P D 45 ... ... ... ... . 236 

Tyrrell V. Tyrrell, 4 Ves 1 ... ... ... ... 319 

XJ 

Uduy V. Uduy, (1869) H L Sc 441 ... ... ... ... 331 

Y 

Van Stranbenzee v, Monck, 3 Sw & Tr 6 ... ... ... 65 

Vane V. Rigden, 5 Gh 667 ... ... ... ... ... 244 

Yeig&, In th goods of, Q2Ij J F M & A 9 ... ... ... 97 

Venables V. E.,I. Go., 2 Exch 633 ... ... ... ... 96 

Venson V. Maude, 6 Madd 15 ... ... ... ... 30i 

Vestry of the Parish of St. John’s Hampstead v. Cotton, L R Ap Gas 1 

(1816) ... ... ... ... ... ... 10 

Vickers V. Pound, 6 H L 0 885 ... ... ... ... 41 

Vin, Abr. Exeouter, B A 24 ... ... ... ... 261 

Vinyor’s Case, 8 Rep 82 ... ... ... ... ... 30 

Vivian V. Mortlocb, 21 Beav 250 ... ... ... ... 43 

Von Stentz V. Comyn, 12 Ir Bq R 622 (642) ... ... ... ^ 191 

w 

Walcot V. Hall, 1 r Wins 195 ... ... ... ... 329 

Walken’s Case, 5 Russ 7 ... ... ... ... 335 

Wall V. Wall, 15 Sim 513 ... ... ... ... 318 

Wallich, la 1 Sw & Tr 423 ... ... ... ... 74 

Walpole V. Lord Orford, 3 Ves 402 ... ... ... ... 3G 

Walcott V. Ochterlong, 1 Curt 580 ... ... ... ... 35 

Wankforcl V. Wankford, 1 Salk 301 (306, 309) ... ... ... 77,95,250 

Waring V. Waring, 5 N of Gas 324 ... ... ... ... 272 

Warwick V. Greville, 1 Ph 11125 ... ... ... ... 135 

Watson V. Tooue, 6 Madd 153 ... : ... ... 254. 

Watt V. Watt 3 Ves 24.4 ... ... ... . ... ... 103 

Watts, poods of, 1 Sw & Tr 638 ... ... ^ ... 137 



Names OF gases. 


Webb V. Do Bea,nvtisipr, 31 Beav 573 ... 

V. Kirby, 7 Do G M & G 376 

V. Needham, 1 Add 494 

Webber V. Webber, 1 Sim Stu 312 ... 

Webster v. Halo, 8 Ves 410 
Wedmore v. Wedmore, (1907) 2 Gh 277 
WenUvorth v. Cocli:, 10 A E 42 
Werner v. Humphrey’s, 2 Man & G 853 
West V. Roberts, 2 Oh 180 ... 

V. Welby, 3 , Phil 379 

Wetdrill V. Wright, 2 Phil 243 
Whale V, Booth, 4 T R 625 (n) 

Whicker v. Hume, 7 H L 0 124 
Whistler, In re, 35 Oh D 561 
White V. Sewell, (1909) 1 Oh 806 

Se, (1898) 2 Oh 217 

Whitehead v. Taylor, 10 A & E 211 
Whitaker, In re, 42 Oh D 119 
Whittaker v. Kershaw, 45 Oh D 320 
Whyte V, Rose, 3 Q B 580 ... 

Wieland v. Bird, (1894) 262 
Wilcooks, Be, 67 L T 528 ... 

Wilkins v. Knipe, 5 Beav 273 
Wilkinson, In the goods of, (1892) 227 

— V. Adam, 1 Ves & B 664 

Willox V. Rhodes, 2 Bass 452 
Wills V. Murray, 4 Ex 865 
Wilsher v. Dobie, 2 K & J 647 
William v. Nixon, 2 Beav 475 

Beatson, 6 Notes of Oas 13 ... 

Williams, In the goods of, 3 Hagg 217 ... 

V. Gonde, 1 Hagg 6 10 

V. Jukes, 34 L J P & M 60 ... 

V. Powell, 12 Beav 461 

V. Wilkins, 2 Phil 100 

Williamson v. Norwitch, Sty 337 
Wilson V Maddison, 2 P & 0 Oh 0 372 

V, Moore, 1 M K 337 

Wingfield v. Ersuine, (1898) 2 Oh 562 
Winn, In bonis, 2 Sw & Tr 147 

Withy V, Mangles, 10 Cl & E 215 

Wood, Re, (1902) 2 Oh 542 ... 

V. Penoyre, 13 Ves 333 (334) ... 

Woodin, Re, (1896) 2 Oh 309 
Woodward v. Goulstone, 11 Ap Gas 469' 
Woods, In the goods of, 1 P & D 678 
Wrigbt, lot the gaods of, (1893) 21 

V. Rogers, 1 P & D 678 

V. Sale, 30 L J Ex 40 

V. Sanderson, 9 P D 149 . 

Wroughton v. Cclqnhome, 1 De G & Sw 357 


Paob 
270 
115 
106 
308 
31G 
40, 288 
233 
232 
295 
. 119 
102 
246 
79 

244. 245 
299 
289 
78 
278 

287, 324 
62 
124 
211 
323 
46 
68 
41 
232 
269 
837 
76 
266 
271 
106 
320 
105 
62 
317 
246 
281 
35 
103 
191 

316, 317 
319 
Hi 
191 
112 
191 
13 

178, 190 
292 


names oe cases. 


21 



Wycherly v, Audrcws, 2 P & D 327 

Wytchcrly V. Andrews, 2 P & D 327 

■ Y 

Yates V. The Queen 

Young, In the goods o/, 1 P & M 180 ... 

V. Holloway, (1895) 87 

V. Hughes, 4 H N 76 


Page 

155 

147 


10 

212 

147 

11 







'['HE PROBATE AND ADMINISTRATION ACT, 1H81. 


TABLE OP CASES NOTED IN THIS ACT. 
Indian Cases. 



I. L. R. Allahabad Series. 


PAcai! 

1 A. (50 (F B) 

... lliyell V. (langa iJai 


237 

] A. 487 (496) 

... Nanak Ram v. Mehin Lai 


10, 12 

1 A 688 (702) (P C), Sheo Sing Rai v. Dakho 


17 

1 A 710 (F B) 

... A L Seale v. Brown 


243, 244 

1 A 753 

... Vaughan V. Heselbine 


248 

1 A 762 (772) 

... Hurst V. The Mussoorie Bank 


253 

2 A 904 

... Karman Bibi v. Misri Lai 


226 

3 A 55 

... Bachebi v. Makhan Lai 


16, 17 

4 A 192 

... Sukh Nandau V. Rennick 


94 

4 A 235 

... Padarath Singh V. Raja Ram 


239 

4 A 343 (348) 

... Raj Bahadur V. Bisheu Dayal 


21 

6 A 248 

... Amar Nath v. Thakur Das 


. 213 

5 A 573 (675) 

... Parshadi Lai v. Muhammad Zain-ul-abdin 


11 

6 A 583. (615) 

... Bachman v. Bachman 


301 

7. A 163 

... Kalian Singh V. Sanwal Singh 


29, 33 

10 A 29 

. . . Laohman Das v. Ohater 


212, 213, 214 , 

10 A 350 (353) 

... Queen-Empress V. A judhia Singh 


. 168. 

11 A 262 (266) 

V. ludarjit 


11'. 

12 A 129 (138) (F 

B), Balkaran Rai v. (lohiud Nath Tiwari 


10 

15 A 141 (143) ■■ 

... Queen-Empress V, Ram Lai 


12- r 

16 A 165 (170) (F 

B). Murti V. Bhola Ram , . 


■ .230 ■ 

16 A 259 (267) (F 

B). Fateh Chand v. Muhammad Baksh 


90 

17 A 475 

... Umrao Chand V. Bindraban Ohand 


226'. 

18 A 131 (138) ■ 

... Salima Bibi V. Sheikh Muhammad ' , . 


230 

18 A 227 

... Shcoratan Kunwari v. Ram Pargash 


• 128 

18 A 260 

... Kanbaiya Lai v. Munni 


86 

19 A 16 (18; . - 

... Mathura Das v. Bhikhan Mai 


29 

19 A 458 (460) ■ 

... Brij Nath Da v. Chandar Mohan 


. . 84v 

20 A 109 

... Brij Lai V. The Secretary of State, for India, in 



Council 


158 

20 A 189 (191) • 

... Pran Nath Ghose v. JadoNath Bhattacharji 


: 64, 73. 

21 A 91 (P C) 

... Mazhar Husen v. Bodha Bibi 


30, 

22 A 162 

... Chand Mai V. Lachmi Narain 


31 

22 A 164 

... Ramphal Singh V. Murray and:sOo., 


31 

23 A 405 (P C) 

... Sukh Dei V. Kedar Nath 


150, 189 

23 A 472 (475) 

... Lachho Bibi V. Gopi Naruin . 


■ 188 •_ 

24 A 13 (P C) 

... Ganga Baku Singh V. Dalip Singh 


166, 226 

25 A 48 (62) 

... Bauke Behari Lai V. Pokhe Ram 


230 

25 A 365 

... Mathura I’rasad V, Jamna Prasad /. . 


_ 181 

26 A 393 (406)-- 

... Babraj Kun war V. Jagatpal Singh ■ ' 


, 11 



TABLE 0.F QA|BB. 


27 A 14 

28 A 488 (P C) 

29 A 4 
■29 A (568 

31. A 56 (57) 

31 A 82 (F B) 
31 A 236 


1 B ns 

.1 B 269 (275) 

1 B 641 
2B9 

2 B 67 

2B 388 (408) 
8B34 

4 B 5 

6 B 630 (636) 

5 B 638 (641) 

6 B 73 
6B462 

6 B 460 
7B15 

7 BID 
7B213 

7 B 266 (270) 
8B241 
9B116 
9B241 

9B491 
10 B 1 

10 B 242 (247) 

10 B 468 

11 B 6 (24) (F B) 


11 

B 

89 

11 

B 

649 

11 

B 

727 

12 

B 

150 

12 

B 

164 

12 

B 

185 

12 

B 

621 

13 

B 

61 


13 B 491 (49G) 
13 B 677 (680) 


L L. R. Allahabad Series--(Conch«?ed) . Page 

Rambhajan Kvinwar V. Gurcharan Kunwar ... 31 

Lalli V. Murlidhar 29 

Narain Das V. Tirlok Tiwari ... 108, 152 

Sbeo Prasad v. Aya Bam ... 128 

Kandhya Lai v. Manki ... 214 

Bhagwati V. Banwari Lai ... 236 

Jaiikiv. KalluMal ... 160 

I.L.R. Bombay Series. 

Ram Chandra Lakshmanji In the matter of the 

last Will and Testament of ... 204,205 

ManikM Atmaram V. Manchorlhi Dinsha Coach- 
man ... 56 

Bhagwan Dullabh v. Kaia Shankar 34 

Jaikisondas Gopaldas v. Harkisondas Hallo- 
Ohandas ... 273 

Bhala Nahana V. Parbher Hari .. 239 

Lallubhai Bhapubhai v. Mankuvar Bai ... 34, 55, 59 

Rahimatbai v. Hirbai ... 18 

Cassibai V. Ransordas Hansraj ... 285 

Rambhat V. Lakshman Ohintaman Mayalay ... 30 

Pitamber Girdbar, In re 147, 165, 168, 219 

Bhagvansang V. Bechardas ... 57 

Haji Ismail Haji Abdula, In rc ... 21, 67, 173 

Thaker Madhvaji Dharamsji, 77?, re ... 60 

Cowasji Beramji Lilaoovala, In 7-<3 ... 17 

Permanandas Jivandas v. Venayok Rao Wassudoo 77 

Bai Manekbai V.- Manekji Kavasji ... 168 

Patma V, Shaik Essa ... 18,67 

Shaik Moosa v. Shaik Essa 14, 66, 58, 77, 86, 257, 268, 348 
Ashabai v. Haji Tyob Haji ... 18 

Ravji Ranchord Naikv. Vishnu Rancliod Naik 170, 186, 193 

221 

Jairam Naronji V. Kuverbai ... 290 

Mahomed Sidick V. Haji Ahmed .,, , 18 

Shaperjj Nouroji Pochaji V. Bhikaiji ... 266 

MathuradasLowji V. Gokuldas MadhowjiDorabji 
Eramji Panday 58 

Haji Abdul Rahiman v. Khoja Khaki Aruth ... 10 

Hari Ohintaman Dikshit V. Moro Lakshman ... 33 

. Dhunjisha Nussecwanji V. A.D. Pforde ... 230 

Kshrobhai Nasarvanji V. Hormaxsba Phirozsha ... 265,266 

Mir Ibrahim Alikhan v, Zialnissa Ladli Begam 
Saheb ... 218 

Hormusji Novroji v. Bai Dhambaiji Jamsetji 

Dosabhai 45, 78, 84, 96, 154 

■ Karsandas Natha Ladkanahu Karmsi Madowji ... 252 

. B-ai Harkoar V. Maneklal Rasikdas ... 58 

. Toolsydas Ladhu v. Premji Tricundas ... 59 

. Amrita Bin Bapuji V. Haru Bin Gopalji Sham ji ... 11 

. Haridas Ramdas y., Ramdas Mathuradas 236, 240 


TABLE OP OASES. 


Ill 


14 B 47G 
14 B 482 
14 B 51C 
14 B 541 

14 B 590 

15 B 93 
15 B 5S0 

15 B 657 

16 B 229 
16 B 254 

16 B 349 
16 B 519 

16 B 712 

17 B 388 

17 B 637 

17 B 689 

18 B 1 

18 B 237 
18 B 337 
18 B 608 

18 B 749 

19 B 1 (P C) 

19 B 83 
19 B 123 
19 B 245 
19 B 320 
19 B 680 
19 B 783 (789) 

19 B 821 
19 B 828 

19 B 882 

20 B 53 

20 B 210 (213) 

20 B 227 
20 B 370 
20 E 571 (693-594) 

20 B 607 

21 E 75 
21 B 102 

21 B 126 

21 B 139 (152) 

21 B 335 (342) 


Bombay Series — ( Continued) , PiVGE 

ISTana Lai Lallubhoy V. Harlochand Jagusha 60 

Cursandas Govindji v. Vundranaudas Purushotam. . 294 

•Javanmal Jitmal V. Muktabai ... 13 

Gosvvami Sliri V. Shri Govardhanlaiji ... 371 

Malukchand Bin Gyanmal v. Shan Mogban 

Vardmj ... 243 

Ram Purtab Samruthroy v. Premsukb Chandamal 230 

Narayan Bhan Bartake v, Tatiii Ganpat Rao 

Deshmukli ... 90 

Haji Mahomed Mitha v. Musaji B.saji ... 86 

Harilal Haijivandas V. Pranvalavdas, Pai’blmdas 187 

Narayen Jebha v. The Municipal Commissioner 

and the Municipal Corporation of Bombay ... -237 

Raghayendra Madhav S'. Bhima ... 91 

D. D. Torregrosa Vasquez V. Pragji Harji ’ ... 240 

Kalidas Pakirchand V. Bai Maliali ... 89 

Yeshwaint Bhagss'.ant Phatarpakar v. Shankar 

Ramachandra Phatarpakar ... 169, 221 

Khusrubhai ’Naaars’anji V. Harmajsha Phirozsha ... 271,339 

Pardunji Aspandiarji V. Navajbai ... 129,170 

Byr.amji Jehangir Lamna v, Ratnagar Janisetji 
R.atnagir ... 252 

Dawu Hajikhan Hu bibkhan, In f/ie maffer o/ .. 166, 221 

Pramji Dorabji Ghaswala v. Bai Parvati ... 52, 94 

Dave Lilad bar Kashiram V. Bai Par vati ... 89 

Barot Parshotam Kalu V. Bai Mali ... 84 

Bombay, Burma Trading Corporation Ltd. v. 

Frederick Yorke Smith ‘ ... 60 

Hafizabai V. Kazi Abdul Karim ••• 169,257 

Motibai v. Karsandas Narayandas ... 99 

Bai Somi v. Ohokshi Tshs'ardas Mangaldas ... 215 

Patel Mafatlal Naraiidas V. Bai Parson ... 90 

Jalbhai Ardheshir Shet V. Lewis Manoel ... 18 

Dagree V. Pacotti Sanjao. ... 16,18,22 

Mancha Ram V. Kalidas ... 89 

Tulja Ram V. Bomanji Karsedji ... 94 

Pathan Alikhan Badlukhan V. Bai Panibai ... 88 

Bai Baiji V. Bai Santok ... 18 

Reference by the Collector and Superintendent 
of Stamps, Bombay ... 31 

Dayabhai Tapidas v. Damodar Tapidas ... 9G 

Kes A M V. A Meakin ... Ill 

Krishna Rao Ramaohendra V. Bena Bai ... 276 

Bliaurao Dadaji Rao v. Lakshmibai 37, 61, 170, 171 

Sham Sundar Lai v. Achan Kunwar ... 164, 271 

Shome Shanker Rajendra Varero v. Eajesar 

Swami Jangain ... 218 

Doison and Barlow, Ltd. V. The Bengal Spinning 

and Weaving Company ... 230 

Ezekiel Joshua Abraham, In re ... 179,205 

Ohella Bhai Afcma Ram V. Nasdubai «i,. 166 



IV TABLE OS’ OASES. 


LL.R. Bombay Series— (CojicZzided). Pao-e 

21 B 4.00 ... Navaz .Bai V. Pestonji Ratanji ... 80 

21 B 424 ... Erava V. Sidambarappa P.asare ... 51 

21 B 56.3 (506.607) Ganesh Jagannath Dev V, R.imaohandra Ganesh 

Dev ■ ... 80 

21 B 646 ... Vundravandas Purushotam Das v. Oursondas 

Govmdji ... 60 

21 B 673 (676) ... Sir Albert A. D. Sasoon, Li poocZ.s o/ ... 177,205 

22 B 112 (127) ... Queen-Empress v. Bal Gangadhar Tilak and 

Keshav Mahadev Bal ... 12 

22 B 235 (238) ... V. Nagla Kala ... 12 

22 B 261 ... Cbotalai Cbunni Iial v. Bai Kalubai 199, 200, 201, 220, 221 

23 3 257 (263) ... Ambabai. v. Govind , ^ ... 17 

23 B 342 (348) ... Sbri Bebarilalii Bliagwafc Prasadji v. BaiRajbliai 247, 248, 253 

23 B 719 ' ... Gangabai V. Khashabai ... 2.39 

23 B 726 ... Runchordas V. Parvatibai ' ’ 294 

24 B 8 ... ll-Ahamei Khha,, In the matter of the toill of ... 57 

24 B 120 (122) ... Vinayak Narayan V. Dattafcraya Krishna Dattar ... 11 

24 B 350 ... Bank of Bombay v. Ambalal Sarabai ... 68 

2'6 B 674 ... Sharifa v. Munekban - ... 238 

26 B 206 ... Sakrabhai Natbubbai V. Magan Lai Mulcbaud ... 286 

26 B 267 . ... Gobardhan Dass Soonderdass V. Rai Ramcoover ... 87 

26 B 301 (804) ... Pursbofcam Devjishefc Thaker v. Kala Govindji 

Tbakar 55,86,166,268 

26‘B 449 ... Gordbandas Soonderdas V. Bai Rani Ooover ... 87 

26 B 671 ... Mifchibai V. Ca'nji Kheraj ... 68,69,74 

. 26B785 ... Bal Gangadhar Tilak, re ... 184 

26 B 792 (796)' ... v. Sakwarbai 84, 152, 153, 167 

27 B 103 ... Da Silva v. De Silva and Devkaran 127, 245, 251 

27 B, 140 ' ... The Oollector of Abmedabad V. Savcband Laduk 

, ' Ohand ... 58, 206 

27 B 281 ... Jebangir Rustomji Divecha V. Bai Kukibai ... 74,257 

28 B 630 ... Nanchand Khemcband Gujar V. Yenawa ... 90 

28 B 644 ... Oobavaran Nanabbai Haridas v. Dolataram 

Jamietram Nanabbai ... 84 

29B 96 ... Bai Meharbai V. Mogan Cband ...86, 277, 285 

29 B 161 ... The Oollector of Kaira v. Ghunilal Harilal ... 206 

29 B 170 ... Lakshmicband Nemcband V, Jai Kuvarbai ... 336,337 

29 B 188 ... Amerchand v. Madhowji, ... 98 

29 B 368 ... Musa Yakub Mody V. Mamilal Agitrai ... 230 

30 B 137 ... The Secretary of State for India in Oouncil v. 

Vamanrav Narayan Ohiplunkar , ••• 257 

30 B 167 ... MotLlal Pratabcband V. Surajmal, Jobarmal ... 230 

30 B 500 ... Emma Agnes Smith V. Thomas Massey ... 104 

31 B 25 ... Francis Gboshal v. Gabri Ghoshal ... I8y 19. 20 

31 B 80 ... Sbivram v. Krishnabai ... 27 

31 B 250 ... Banubi Kom Umarsbaheb v. Narasinga Row 

Ranojirao Mane ... 37 

31 B 418 (428) ... Narondas Ramji V. Narondas Ramji ... ^58, 80 

32 B 364 ... Ayeshabai v. Ebrabim Haji Jacob ... 97 

33 B 1 (P C) ... Bank of Bombay V. Sttleman Bomji , ... 246,247 

33 B 429 -r Trimbak Mabadev Tilak v. Narayan Hari Lele ... 294 



TABLE GE GASES, 



i.L,R. Calcutta Series. 

PAGE 

1 0 148 

... Gabriel V. Mordakai 

16 

1 C 149 

... ‘Wilson, In the goods of ... 

216 

1 0 168 

... Gladstone, In the goods of ... 

205 

2 0 45 (54) 

... Treepoora Soondari V. Debendra Nath 

90 

2 G 2G8 

... Baij Nath Shahai v. Desputty Singh 

194 

2G431 

... Kadumbinee Dossee v. Koylash Kaminee Dosses ... 

55 

3 0 626 (643) 

... Maharajah Pratab Narain Singh v. Maharanee 



Subbhao Kooer ... 

34, 35 

4 0 1 (5) 

... Behary Lall Sandyal v, Jaggo Mohun Goosain 45, 59, 80, 83, 84 

4 0 283 

... Earn Chunder Ghosaul v. Juggot Monmohiney 



Dabeo ... 

278 

4 G 342 

... Maseyk V. Pergusson 50,51,68, 83 

4 G 360 (362) 

... Komollochnn Dutt v. Nilruttun Mundle 77, 80, 

83, 146, 150 



151 

4 C 443 

... Dwarkanath Bysack v. Burroda Pershad Bysack ... 

308 

4 0 465 (468) 

... Kherodemoney Dossee V. Doorgamoney Dossee ... 

64, 65, 60 

4G508 

... Snbomugola Dabee v. Mahendra Nath Nath 

87 

4 0 682 

... J. White, In the goods of 

143 

4 C 645 

... Shedone Mohaldar V. Halalkhore Mohaldar 

89 

4 0 721 

... Sir Jhon Memyss, In re 

, 28, 30 

4 0 726 

... Mmoh., In the goods of ... 

- 205 

4C744 

... Chotay Lall v. Ohinnoo Lall 

16 

4 C 770 

... Kevf son. In the goods of 

.m 

4 C 897 (923) 

... Greender Ohunder Ghose V. Mackintosh 

60, 245, 247 

6 0 2 

... Ram Ghand Seal, Iw f he goods o/ 

. 93 

5 0 438 (P C) , 

... Ashutosh Dutt V. Doorga Oharan Chatter jee 

249 

6 0 756 (758) 

... Monohur Mucker jee. In the matter of 46, 68, 

69, 160, 229 

6 C910 

... Saroda Pershad Ohattoppadya v. Brojo Nath 



Bhuttaoharjee 

265 

6 0 11 

... Mohun Doss v. Dutchman Doss, In the matter of 



the petition of , 

166, 157 

6 0 19 

... Nazi run Muhamdee, I» the matter of the petition of 

120 

6 C 60 

... Govind Ghundet Goswami v. Rungen Money 

168 

6 G 70 (77) 

... Cov/ie, I)., In t}ie matter of the petition of 

67, 335 

6 0 171 

... Gujja Lall Y. Patteh Lall ... 

10, 11 

6 G 340 (355) 

... Mohesh Lall v. Busunt Kumaree 

278, 285 

6 0 429 

... Umanath Mukhopadhya V. Nilmoney Singh 

151, 195 

6 0 460 (471) 

... Bhobosoonduri Dabeo Nobeen Ghander Sil v. 



Bhobosoonduri Dabee 81, 147, 150, 174, 194, 196 

6 0 207 

... Girish Ghunder Mitter, I« i!/ie goods o/ 

11, 168, 168 

7 G 127 

... Gureebullah Sircar V. Mohun Lali Shaba 

9 

7 G 132 

... Koylesh Chunder Ghose v. Sonatum Chung Baroee 

11 

7 G 333 (336) 

... Roberts V. Harrison 

11 

7 G 644 (647) ' 

... Lokenath Mullick v. Odychurn Mullick 

285 

7 0 772 

... Anand Moyedabi V. Girish Ohunder Mj'ti 

288 

8 G 483 

... Kalidhun Chuttapadhya v. Chiba Nath Ohutta- 



padhya ... 

230 

8 0 570 

Kamodia Soondury Dassee v. Hurro Lai Saha 

149, 150, 197 

8 0 637 (640) 

... Alangamonjori Dabee V. Sonamoni Dabee 

10 

8 0 788 

... Hemangiui Dass v. Nobin Ohand Ghose ... 

25-3 

8 G 864 

... Ishur Ghunder Surma y. Doyamoye Da bea , ... 

110 



VI 


TABLE OP OASES. 



l.L.R. Calcutta Series— {Continued) . 

PAGE 

8 0 880 

Ditjfcanni Dabi v. Doibo ChunderRoy ■ 

152, 154, 105 

9C79 

Is.sur Oban der Brass v. Juggnt Ofaunder Shaba 

294 

9 G 40C) 

Ram Dhun Dhur v. Mohesh Ohundei’ Gbowdhry ... 

283 

10 G 19 

Nilmoni Singh Deo v. Uma Nath Mookerjee 

151, 195 

10 G 413 

Sui’bomongala Da.s.si V. Shashibush.an Biswas 

195 

10 0 554 

Cowar Subtya Krishna Ghosaul, In the goods of ... 

93 

10 G 79-2 (802) 

Tbakur Isbi-i Singh V. Thakur Baldeo Singh 

32 

10 C 929 

Remfrey v. De Penning 

277, 283 

10 C 976 

Abdul Razzak v. Amir Haidar ... 

38 

11 0 213 

Geereeballa Dabee v. Ghander Kant Mookerjee ... 

165 

11 0 379 (383) (P G) 

Ganga Persbad^Sahu v. Maharani Bibi ■ 

245 

11 0 463 

Panindra Deb Raikat V. Rajeswar Das • 

29 

11 0 492 {495) ... 

Brindra Gbowdrain v. Radbika Obowdrain 145, 147, 

149,151, 155 

12 6165 

Kisbori Mobun Ghoso v. Moni Mobun Ghose 

32 

12 0 375 (378) ' ... 

Ranjit Singh v. Jagannatha Prosad Gupta 

14, 77, 127, 

12 0 430 (4.33) 

Umaebaru Bag v. Agadaminee Bibee 

128, 139, 141 
12 

13 0 47(49) 

Janaki Ballav Son v. Hafez Mahomed Ali Khan ... 

89 

13 0 100 

Abiroonissa Khatoou v. Kumurannisaa IChatoon ... 

226 

14G37 

Krishna Kinkur Rai v. Rai Mobun E(Dy 23, 67, 

, 86, 159, 843 

14 G 256 

DoyaNarain Tewary v. The Secretary of State for 



India in Council 

280 

14 G 861 (875) 

Grish Ohunder Roy v. Broughton 

55, 79, 82 

15 0 66 

Maitiv. Anundomoy Debi 

288 

15 0 83 

Prosono Ooomar Ghose V; Administrator-General 



of Bengal 

^ 299 

16 0 98 

Ohand Kour v. Partab Singh 

230 

16 C 776 (779) ... 

A J Primrose, In f/je {/oorZs o/' 

114 

17 0 3 

Gosaini Gridharji v. Romanlaiji Gosami ... 

128 

17 0 48 (52) 

Abhiram Dass v- Gopal Dass 152, 194, 196, 200, 227 

17 G 272 

Krishna Kinkur Roy v. Panebumn Muiidul 

28, 80, 159 

17 0 387 (389) ... 

Okoby Ooomar Bonnerji v, Koylash Ohunder Ghosal 

294 

17 0 620 (630) ... 

Suddasook Koofcary v. Ram Ohunder .. 

48 

17 0 686 

Gobin Lai Roy v. Hemendra Narain Roy Chowdbry 

160 

18 0 1 

Haidar .Hi V. Tassaclek Rasel Khan 

29 

18 0 45 

Nistariny Dabya v. Brahmomoyeo Debya 

155 

18 0 620(628, 629) 

(P G) 

The Irravadi Flotilla Co. V. Bugwaia Das 

■ 10 

19 0 26 ■ 

Preonath Karar v. Surja Ooomar Goswami 

251 

19 0 48 ■ 

Kashi Ohunder Deb V, Gopi Krishna Debi .. 

150,. 168 

19 0 65 (P C) 

, Bama Sunderi Debi v. Tarasunderi Debi 

188 

19 0 336 

Kancban Modi V. Bay Nath Singh .. 

90 

19 G 444 (P C) ... 

Shahib Merzia V. Umda Khanam 

188, 290 

19 0 482 (485) 

. Brojo Nath Surma v. Isswar Ohundra Dutt 

89 

19 0 582 

. Sosbee Bhusban Banerjee, gfoodsof- .. 

66, 71 

20 0 15 

. Tin Gouri Dassee v. Krishna Bhabhini 

322 

20 0 37 

. Mudduu Mohun Siro.ar V. Kali Churn Dey 

151 

20 0 245 

. T Lucas V. H, Lucas 

211, 227 

20 G 879 

. E Me Oomiskey, In £foods o/ 

183 

20 G 888 

. Arunmoyi Dasi V. Moheudra Nath Wadadar 

81, 83, 84 

20 0 906 

. Ohukken Lai Roy v. Lolit Mohaw Roy 

294 



I’ABLE 0& OASES. 


vii 


LL.R. Calcutta Series — (Continmd), Page 

21 C 1 ... Romesh Ghunder Mookerji v. Eajaiii Kant 

Mookerji ... 189 

210 91 ... Mahommed Zohuruddeen v. Mahommed Koor- 

ooddeen ... 26 

210 161 ... Anuopurno Dasi V. Kallayaui Dasi ... 105, 134, 135 

21 0 195 (199) ... Kara Goomar Sircar V. Doorgamoni Diiai ... 54,64,156 

21 0 279 ... Woomesh Chundei’ Biswas V. Riishmohini Dasi ...178,189,193 

210 319 ... DwarkaNatliDuttv.AddyaSundariMit.tra ... 10 

21 0 344 ... Mohan Pershad Naraiu Singh V, Kislien Kishore 

Narain Singh ... 93 

21 0 539 ... Kbettrainoni Dassi V. Shy.ama Ghum Kundu 195, 226, 227, 228 

21 0 683 ... Narayani Dasi v. Administrator-General of 

Bengal ... .273 

21 0 697 ... Kamineymoney Bewah, In f-hfi < 7 oods o/. ...108,132,152 

210 732 ... The Administrator-General of Bengal v. Preni 

LalMullick ... 12 

210 911 ... Sewnarain Mohata, I?^ f/ze </oods o/ ... 72,120 

22 0 14 ... Narayan Goomari Debi V. Shajani Kanta Ghatter- 

Jee ... 67 

22 0 92 ... Shan Ohand Giri V. Bhayaram Pandey .... 240 

22 0 143 ... Baid Nath Das V. Shamanand Dass ... . 90 

22 0 491 ... Henderson, In the goods of ... 114 

22 0 519 ... Ohotey Narain Singh V. Ratal! Koer .... 189 

22 0648 ... Manic Lall Seal V. Surrat Ooomarjee Dassee ... .. 124 

22 0 788 (798,799), 

(PC.) ... The Administrator-General of Bengal V. Prem Lall 

Mullick 12,56,58,85,251 

220 840 ... Haramoni Dassi V. Hari Ghur Ghowdhry ... 230 

22 0 903 ... Matangini Dassee y. Ghooneymony Dasi ... 60,82,217 

22 0 1017 (1022) 

(F B) ... Queen-Empress V. Sri, Churn Chungs ... 12 

23 0 1 (14) (PC) ... Sajid Ali V. Ibod Ali ... 294 

23 0 55 (59) ... Dukimullahv. Halway .... .11 

23 G 87 (111) (F B)... Alimeeddin Khan.v. Hira Lall Sen ... 89 

23 0 446 ... ... ... ... 249.251 

23 0 563 ... Norendra Nath Sircar y. Kamal Basini Dassee ... .10 

23 0 571 (PC) ... ^ _ V. Basi Dassee ... . ,10 

23 0 577 ... AMool Aziz, In the goods of ... 205 

23 C 579 ... Mary Hemming, In fbc poods o/ ••• 140, .253 

23 0 580 (590) ... Indra Chandra Singh v. The Administrator-Gene- 
ral of Bengal, In f/zc poods o/ ... 249 

23 0 908 ... Nundu Lall Mullick, In the goods of ... 248,251 

23 0 912 ... Beejraj V. Bhyro Prasaud. .... 91 

23 0 980 ... Pokurmall V. Augurwallah, In Jfee poods o/ ■ 206 

24 0 30 ... Esoof Hassbin Booply v..Eatima Bibi ... 52, 22G,.228 

.24 0 95 ... Annoda Prasad Ohatterjee.y. Kali Krishna Ohat- 

terjee 155,, 156, 311, 312 

24 0 567 ... Ram Chun der Ghose, In -poods o/. ... 207 

24 0 784 ... Port House, In the poods of ... 33 

25 0 54 ... Omrita Nath Mittor v. The Administrator-Gene- 

ral of Bengal 178, 276, 282, 283, 284 



VIII 


TABLE OE OASES.' 


LL.R. Calcutta Serie^—(OOTifOTMeci5). PAGE 

25 0 65 ... Gom]on, Intlie goods of ' 36,66,178 

25 0 103 (106) ... Sarat Chandra Banerjee v, Boopendra Nath Bosu 53, 58, 252 

25 0 250 ... Mohesh Chandra Bhattacharjee v. Biawa Nath 

Bbattacharjee ••• 263, 264 

25 0 254 ... Sarna Moyee Bewa V. Secretary of State for India 

in Council , ••• lOB 

•25 0 340 ... Kunjo Behari Gossami V. Hem Ohmidor Lahiri ... 162 

25 0 354 ... Jagannath Prasad Gupta y. Riinjit Singh ... 81,128,175 

25 0x553 (554) ... Upendra Lai Boral v. Hem Ohundra Boral ... 195,274 

25 0 795 ... Ganjessar Koer y. The Gplleotor of Patna ... 119 

25 0 824 (F C) ... Rash Mohinee Dassee v. Uinesh Chunder Biswas ... 188, 189 

26 0 404 (406) ... P.J. Avdall, I« f/ie g'oods o/ ... 183 

26 0 407 ... OwdiSi, In tJie goods of ... 207 

26 0 408 ... A. S. Gubboy, I» i/ie gfoods o/ ... 211 

26 0 631 ... Kedar Nath Mitter V. Sarojini Dasi ' ... Ill 

26 0 707 ... Tika Ram V. The Deputy Commissioner of Bara 

Banki ... 248 

26 C 839 ... Mahomed Yusuf V. Abdur Rahim Behari ... 90 

26 C 891 ... Nistarini Dassee V. Niindo Lall Bose ... 337 

27 C 5 ... Gerindra Kumar Das Gupta v. Rajeswari Boy ... 148, 227, 228 

27 0 11 (16) ... Eajib Panda V. Lakhau Seudh Mahapatra ... 10 

27 C 360 ' ... Amrita Lall Mullick, inf /tflj/oods o/ ... 197 

27 0 521 (PC) ... Shama Churn Kundu V. Khettromoni Dassee 187,226 

27 0 683 (688) ... Satya Prashad Pal Ohowdhacy v. Motilal Pal Chow- 

dhury ... 218, 235, 255, 256 

27 0 927 ... Bhuggobati Dasi, Jji g-oods o/ ... 147 

27 .0 996 (PC) ' ... Amrito Lai Dutt V. Surnamoyee Dasi ... ,253 

28 0 149 ' ... Umaobaran Das v. Muktakesi Dasi ... 226, 227, 250' 

28 0 155 “■ ... Ghooney Money Dassee V. Ram Kunkar Dutt ... 239 

28 0 401 ... The East Indian Railway Company v, Kalidas 

Mukerjee ... 237 

28 0 441 ■ ... Kisben Dey V. Satyendra Nath Dutt ... 194,195 

28 0 517(628)’ ... Lala Suraj Prasad v. Golab Oband ' ... 10 

28 0 687 " ... Lalib Mohan Bhattacharjee V. Navadip Chandra 

■ ■ Kaparia ... 151 

28 C 608 ... TheCollector of Dacca V. Jagat Chunder Goswami 108 

'28 0 744 (748) ... Promotho Nath Mitter v. Kali Prasanna Ghow- 

dhury ... 10 

29 0 68 ' ... , Raj Narain Mookerjeev, Eul Kumari Debi ... 210, 211, 214 

29 0 311 ... Broughton, In the goods of ... 192 

29 0 392 (399)*' ... Moher Sheikh v. Queen-Empress ... 9 

29 0 707 (715) (P C) Gokul Mandar v. Padmanund Singh ... 9 

29 0 858 (862)’ ■ ... Buba v. The Municipal, Committee of Lahore ... 11 

29 0 890 (905)' ’ ... LeMesurier v. Wajid Husain ... 12 

30 0 265 ... Mohendra Nath Monkerjee v. Kali Proshad Johuri 233 

30 0 369 ... Nistarini Dissce v, Nundo Lai Bose ... GO, 248 

30 0 696 (698) ... Prokash Chandra Sirkar v. E E Adlam ... 124 

30 0 528 ... Elokeshi Dassi V. Hari Prosadkoec '■ ... 154 

SO 0 937 ... Mohari Bibi v. Shyama Bibi ... 280 


* At,page 9, 29 0 392 (399) is a mistake for 21 0. 392 (399). 


* 



TABLE OF cases: Ix 



I.L.R. Calcutta Series— (Concluded) . 

P.VOB 

30 0 1044 

. Chuni Lai Bose V. Osmond Beeby 

50, 51, S3, 36 

31 0 11 (30) (P C) . 

. Bhagwau Koer V. J. 0, Bose ... 

17 

31 0 89 (93) 

Taran Singh Hazari v. Ram'Ratan Tewari 

60 

31 0 253 

Debendra Nath Biswas V. Hem Chandra Roy 

235 

31 0 274 

Deep Narain Singh V, Dietert ... 

2.30 

31 0 357 

Monmohini Guha v. Bahga Chandra Das 

' 82, IGT 

31 0 406 

Krishna Behary Sen v. The Corporation of Calcutta 

240 

31 0 519 . .. 

Administrator General of Bengal v. Kristo 



Kaminee Dassee ... 

268 

31 0 628 

Sarat Sundari Brahmani v. Uina Prosad Roy 



Ohowdhry 

148, 262, 263 

31 0 668 . ... 

Giribala Dassi v. Bijoy Krishna Haidar 

211 

310 885 

. Anwar Hossein V. Secretary of State for India. 

no, 113 

310 914 .■ 

. Kalidas Chuckerbutty v. Ishaii Chimder Chuckor- 



butty ... 

149 

31 0 993 

. Krishna Behari Sen v. The Corporation of , . 



Calcutta ... 

240 

32 0, 129 . .. 

. iogindra Nath Roy V. Hemanta Kumar Debi 

128 : 

32 0 710 (713),.. .. 

. Delaney V. Rob amet Ali 

45, 218 

32 0 718 

. Raj Obunder Roy V. Pazijuddin ' . ... 

81' 

32 0 861 

. Amulya Oharan Seali V. Kalidas Sen ... 

55- 

32 0 1082 , 

Ohaitanya Gobinda Pujari V. Adhikari Dayal Govinda 


Adhikari ... 

128 


33 0 101 Berhamdeo Persbad V. Tara Chand ... 149' 

33 0 116 (P C) ... Kurrutulain Bahadur V. Nuzbat-ud-dowla Abbas ' 

Hossein Khan ... 57, 82, 174 

33 0 180 . .... Benodi Behari Bhosh V. Nittarani Dassi ... 248,262 

33 0 507 . . ... Ram Chandra Panda v- Ram Krishna Mjihapatra... 128 - 

33 0 625 Myle, In the goods of ' ... 114,135 

33 0 657 . ... Gopal Dass Agarwallah V. Budroe' Das Sureka ...» 71,224 - 

33 0 713 (PC) . ... Debendra Nath Dutt V. Administrator General of 

Bengal ...155,210,213, 

. . . ' -214, 222, 243, 252 

33 0 927 (931) ... Hukum Chund Boid v. Kamalanand Singh • ... 9, 11 

33 0 1001 ... Durgageti Debi V. Saurabini Debi ' • ...146, 148, 220 

33 0 1040 ..... Gayanoda Balad Assee v. Butto Kristo Bairagi ... 276 

34 0 706 . .... Nirojini Debi, In the goods of ... 122 

35 0 166 Manick Lai Seil, Bi iAe j/oods o/ ... 97 

35 0 276 ... Khetish Chandra Aeharjya Chowdhry v. Radhika ' . 

Mohun Roy ^ : ... ! . 48 

35 0 955 (P C) Debendra Nath Dutt V. Administrator General of 

■ Bengal ...213, 214, 243 

36 0 23(42) .... Ganoda Sundary Ghowdhrani v. Nallni Ranjan 

: Raha . ' ■ ... 331 

36 0.75 ... Poorehdra Nath Sen v, Srimati Hemangini 

Dassoc . ■ ... '32 

36 G 149 (156) ... Din Tasini Debi v. Krishna Gopal Bagchi ... 2S, 29, 34 

36 0 799 ... Sarat Gbandra - Banerjee v; Naui Mohun 

Banerjee ■ ... 67 

37 0 224 ... Nagendrabala Debi V. Khasbipati Ohowdhry 228,229 

37 0 387 ... Official Trustee of Bengal y. Kumudini Dasi *... 154 


B 




' 

(CABLE OS* <JASES; 




I.L.R. Madras Series. 

PAGE 


1 M 267 

The Administrator General of Madras v. E.N. 




Hawkins . ... 

279, 282 


1M375 

Mubatnmad Abdul Khadar v. The East Indian 




Railway Company . . ... 

230 


2 M 209 

Ponnusami Nadan V. Dorasami Aiyar . .. 

.16, IS, 19,20 


3 M 359 (363) 

Magaluri Garudiah v. Narayana Rungiah 

. 48, 49,. 51 


8M207 

Jauaki V. Kesavulu . ... 

163 


8M466 

Mirabini V. Yellayana . ... 

. 18 


9M466 . ... 

Administrator General of Aladras v. Anandaohari... 

16, 20 


10 M 69 (71) 

Tellis V. Saldanha 

16, 18, 19, 20 


10 M 251 

Subbayyav. Surayya 

■ 33' ■■ ■■■ , , 


12 M 136 

Govinda V. Perdm Devi 

230 


12 M 490 (492) 

LaLshmi V. Subramanya ... 

29. 30 


14 M 464 (457) ... 

Janakee V. Dhanee Lall 50, 

51, 83, -86, 87 


14 M 377 

Venkatramanna V. Venkayya 

91 


15 M 380 

Eamasami v. Mutbusami 

.36 


16M71 

Narasimmulu v. Gulam Hussain Sait 

138, 218 


16 M 380 (383) ... 

Chill nasami V, Haiihara Badra 

81,82 


17 M 14 

Manasingb V. Ahmed Kunhi 

61 


17 M 186* . ... 

Ohathakelan V. Gbvinda Kurumuar . ... 

83, 217 


17 M 373 

Eabamtullah Sahib V, Rama Row . ... 

195 


17 M 379 (381) ... 

Gnanamuthu Upadesi V. Vana Koilpillai Nadan ... 

168, 169 


17 M 486 

Eshoor Dass v. Venkata Subba Ban 

51 


18 M 460 

Narayanas.ami Gramini v. Periathambi Gramani ... 

42- .*• 


19 M 425 (432) ... 

Oursetji Pestonjee . Bottli walla v. Dadhabai 




Eduljee 

294 


19 M 458 

Paltiam Pillai v. Q'-ifS'Usi Pernand . . ... 

221 


20 M 162 (PC) ... 

Mallikarjuna v. Sri Devamma . ... 

91 


20 M 232 

Subramanian Ohetty v. Rakku Servai 

01 


20 M 254 , ... 

Arumugam Pillai v. Aruuachallam Pillai 

38 


20 M 467 

Seshamma V. Chennappa , ... 

71 


21 M. 163 (156) ... 

Ittappan v. Manavikrama 

230 


21 M 492 (494) ... 

Sladen, l7i r<3 

114 i 


22 M 189 . ... 

Sab jee Sahib V. Noordiu Sahib ... 

90 


22,M194 

Venkatarangayau Cbctti v. Krishnasawmi Ayyangar 

277 


22 M 345 

Kuppammal V. Ammani Ammal ... 

66, 68, 70, 



100, 126 

,178,187, 189 


22 M 380 

Pallamraju v. Bapanna ... 

01 


23 M 171 

Subbaraya Pillai v, Ramasami Pillai ... 

108 ,152 


23 M 216 . ... 

Srirangammalv. Sandammal 

60 


24 M 120 

Rose Learmonth, 771 f/zie master o/ . ... 

171 


24 M 241 . ... 

Saldbana v. The Secretary of State for India in 




Council . ' . ... 

205 


25 M 361 

MalUkarjunadu Sefcbi V. LingamurtiPantulu 

294, 317 


25 M 515 

Lakshminarayana Ammal, Iti fiie 7Jw«e7' 0 / . ... 

. 206 


25 M 678 (PC) ... 

Yenkayyamma Garu v. Venkataramanayyamma 




■■■■'. Gam ■■ 

35 


25 M 736 (739) ... 

Dampanaboyina Gangi v. Addle Eamasamy 

. 230 


28 M 161 

Subroya Chetti V, Eagammal 

214,2,15 



* At page S3, 17 M 786 should be 17 M. 186, 








TABLE OF OASES. 


XI 



I,L.R. Madras Series— •iConchided). 

PAaE 

28 M 351 

Narayanasami Pillai V. Esa Abbayi Sait 

48, 50, 52 

28 M 466 

Swaminatlia Ayyar v. Vaithinatha Sastri 


10 

29 M 155 

Ohirmam Rajamannar v. Tadikonda Eama- 




chandra Row ... 

44, 290 

314 

30 M 191 

Appacooty Mudali v. Muthu Ktimarappa Rludali ... 


70 

31 M 187 

Maneo Louis Kunha v. Janaua Coelha 


68 

33 M 91 

Garalapathi Gunniah. v. Cota Nammalwariali 


86 


N. W. P. Reports. 



2NWPHGR 103 

Najaf Ali V. Patterson ... 


238 

2 N W P 268 (274). 

Mayho v. Williams 

'83, 146, 

150 



155, 160, 

193 

6NWPHOE62 

George Saunders, Intlie goods of 

212, 213 


The Allahabad Law Journal. 



2ALJ758 

Mirza Kurutulain Bahadur v. Nawab Nuzhatud- 




dowlah Abbas Hossein Khan 


82 

3 A L J 537 

Narain Das v. Tirlok Tiwari 


108 

4ALJ565 

Sheo Prasad v. Aya Ram ... 


128 

5 A L J 349 («) ... 

Kandya Lai v. Manki 


214 

5 A L J 661 

The Bank of Bombay v, Suleman Somji 


246 

6ALJ19 

Kandya Lai v. Manki 


214 

6AL J71 (F B) ... 

Mussumat Bhagwati v. Banwari Lai 


236 

6 A L J 171 

Janki V. Kallai Mai ' ... 


160 


The Allahabad Weekly Notes. 



2AWH3 

Sukh. Nandan v- Rennick 


94 

2 A W N 29 

Padarath Singh v. Raja Ram 


239 

8 AWN 12 

Amar Nath v. Thakur Das 


213 

AWN (1895) 87 ... 

Thakuraiu v. Ramaoharan 


86 

7 AWN 273 

Laehman Dass v. Chater Singh 


214 

9 AWN 27* 

Ztee V. Hardy 


208 

15 AWN 104 ... 

Umra Ghand v. Bindraban Ohand 


226 

15 A W N 127 ... 

Arthur Lauo V. Hedayat-ullah-Khan 


220 

16 A W N 2 

Salima Bibi v. Sheikh Muhammad 


230 

23 A W N 30 

H.D. Shrivell, In the goods of 


19S 

23 AWN 31 

Frederick Nicholson, Jn poods o/ 


198 

23 A W N 62 

Rose Anno D’ Silva, In the goods of 


181 

AWN (1905) 251 

William Ashton, hi the goods of 


114 

AWN (1908), 288 

Kandhya Lai v. Manki 


214 


The Bombay High Court Reports. 



1 B II 0 R 77 

Maneharji Pestanji v. Nacayan Lakshmanji 

33, 34 

1 B H 0 R 561 ... 



262 

2 B H C R 37 

Dada Hona-ji V. Babaiji Jagushet ... 


34 

3BHOR6 AO J 

Narottam Jagivan v. Narsandas Harkisandas 


34 

3 B H C R 




App 1 (21) 

Vithoba Malhari y. Arthur King Go rfield 


275 

4 B H 0 A C J 178 

Shripat Ramaehandra Kulkarni y. Vithoji Valad 




Malharji Patil ... 


218 

*9 A W N 27 is a mistake for 9 A W N 127- 



xn TABLE OF GASES, 


The Bombay High Court Reports— (ConcZ?ifZ<?(?). 

Page 

CB H092i (2‘2S)... 

Vinayak Narayan Jag v, Govindarao Ohintaman 



Jog .. 

33, 34 

7 B H 0 R A C 



J64{66) 

Hamabai v, Bamavji Nasarvanji 

GS, 69 

7.BP[ GROG 113 

Vinayak Raghunafch v. The Great Indian Pcnin- 



suLa Railway •. 

237 

SBIIGROC20... 

• The Asiatic Banking Glorporation v. Amador 



Viegas 278, 279, 282, 335 

8BH GROG 130... 

Batanbai v. The G. I. P. Railway Go, 

287 

8 BH OR 150 ... 

10 B HC R. .206 

Lalehand Ramdayal v. Guintibai .. 

252 

■ m) 

10 Bom H 0.241 

Tilakchaud Hindumal v. Jitammal Sundaram .. 

279 

(250) 

Bhagvandas Tejmal v. Rajmal 

17 

12 B HOB 113 ... 

Suganchand Shivdaa v, Mulchand Joharimal 

230 

12BHC281(295)... 

Shivji Hasan V, Datu M ivji Khoja 

The Bombay Law Reporter. 

18 

1 Bom L R 666 ... 

Bai Mancbha v, Bai Ganga 

170 

2 Bom LR 797 ... 

Madhavrao Yeswhant v. ]\Iaaeklal Pranshankar .. 

122 

3 Bom L E 874 ... 

Gordhandas Soonderdas v. Bai Ram Ooovcr .. 

: 87 

4BomLR9.. ... 

Mitliabai V. Oanji Kheraj .. 

. 68, 69, 74 

4 Bom L R 849 ... 

Jhon Joseph Pe Silva v. Jhon Joseph De Silva 

. , 245 

4 Bom LR 979 ... 

Gokuldas Parbhudas v. Purahottam Vishnndaa .. 

158 

5 Bom L R 639 ... 

Moosa Haji v. Haji Abdul 

66 

5 Bom LR 729 ... 

Gop.alkrishna v. Raranatb 

305 

5 Bom LR 784 ... 

De Silva v. De Silva 

• 127 

6 Bom LR 152 ... 

Jehangir V. Secretary of State .. 

206 

6 Bom L R 800 ... 

Sooleman Somjee v. Rahimtulah Somjee 

246 

6 Bom L R 853 ... 

Beai Meherbai v. Maganchand Motiji .. 

• 56 

G Bom L R 907 ... 

Lakbami Gliand Nem Chand v. Jayakviv.abai Nem 



Ohand 

336, .337 

6 Bom L R 966 ... 

Ochawram Nanabhai v. Dolatram Jamietram 

84 

7 Bom L R 20 (24). 

klusa Yakub Mody v, Manila! Ajitrai 

230 

7 Both LR 299 ... 
7 Bom L R 755 

Jngjivandas Karamchand v. Brijdas Lalji 

317 

(758) 

Maclood V, Sorabji Bdulji Wardev 

330 

7 Bom LR 876 ... 

Mirsa Kviratulain Bahadur v. Nawab Nuzhatud- 



doula Abbas Hossein ■ . 

' 82 

7 Bom LR 887 ... 

Benodh Bohari Bo.se v. Srimati Nistarini Dassi ,. 

252 

8 Born LR 275 ... 

Kashinatli V. Chunnaji 

174 

8 Bom LR 322 ... 

Smith V. Massey 

104 

8 Bom LR 897 ... 

Shivram V. Krishnabai ., 

, .27, 

9 Bom L R 91 

9 Bom L R 287 

Banubi V. Narasinga Rao ., 

37 

(293) 

Narandas Ramji V. Narandas Ramji 

58 

10 Bom L R 117 ... 

Ayshabbai V; Ebrahib Haji Jacob . 

97 

10 Bom LR 327 ... 

Haji Bibi V. Sir Sultan Mahomed Shah 

220 

10 Bom L R 618 ... 

Debendra Nath v. Administrator-General of 



Bengal 

,. 213, 214, 243 

lOBomLReejr ... 

Govemmeut of Bombay v. Karim Tar Mahomed j.. 

246 



TABLE OP OASES. 


XIII 


The Bombay Law Reporter — {Concluded). Page 

10 Bom L R 1065... The Bank of Bombay v. Suleman Somji ... 246 

11 Bom L R 250 ... Byramji Rustomji V. Heerabai ... 235 

11 Bom L R 495 ... Trimbak v. Narayan ... 294 

11 Bom L R 1187... Damodar Ehimji V. Dayal Mowji ... ,48 

12 Bom L R 366 ... Pirojshah V. Pestonji ... 196 

The Calcutta Law Journal. 

1 0 L J 109 (113) ... Girish Chandra De v. RasharaJ De ... 65, 111 

1 0 L J 258 ... Baistab Gharan Shaba v. Ganga Sagar Roy ... 196 

1 0 L 1 270 ... Amulya Gharan Seal V. Kali Das Sen ... 55 

1 G L J 594 ... Nawab Akbari Begam v. Nawab Nazhat-ud-dowla 

Abbas Hossein Khan ...■ 82 

20LJ138 ... Ambika Gharan Dutt V. Mukhta Kishori ... 283,286 

2 G L J 189 ... Benodi Behari Bose V. Srimati Nistarini Dasi ... 252 

3GLJ67 ... Hnkum Ohand Bold V, Kamala Hand Singh , ... 9,11 

3 C L J 260 (266) ... The Eastern Mortgage and Agency Co, Ltd. v. 

Rabati Kumar Ray ... 244,250 

3 0 L J 370 ... Sita Koer v. Deo Nath Sahay ... 30 

3 G L J 422 ... Debendra Nath Dutt v. The Administrator General 

of Bengal 165,210,213,214,222,243 

3 G L J 442 (445) ... V. 

... 252. 

4 0 L J 523 ... Chandra Kishqre Roy v. Prasanna Kumari Dasi ... : 88 

6, 0 L J 372 ... Sundaree Dassee v. Nanye Gharan Daw ... ' 108 

6 0 L J 468 ... Ameer Ohand v. Mohanund Bibi 68, 70, 71, 82, 100 

80LJ94{PC) ... Debendra Nath Dutt v. The Administrator 

General of Bengal ... 21S,„ 214 

8 0 L J 345 ... Bank of Bombay v. Suleman Somji ... 246 

9 CL J 19 ... Kamal Kumari Devi V. Narendra Nath Mukerjee... . 251 

9 0 L J 116 (118) ... Lakshmi Narayan Chatterjee v. Nanda Rani 

Debt ... 140, 243 

9, 0 L J 188, 141 ... Bhowani Prasad Shaba v. Juggernath Shaba ... , , 277 

9 0 L J 333 ... Baroda Prasad Banerji v. Gajendra Nath Banerji... 76, 264, 258 

9 0 L J 676 ... Mohim Ohandra Moulik V. Sarajubala Gupta ... 105 

10 C L J 263 . ... Brindhan Chandra Shaba v. Sureswar Shaha 

Paramanick. 123,148,155,194,195,198 

11 0 L J 346 ... Sarbesh Ohandra Basu V. Khetra Pal Singh ... 250 

The Calcutta Weekly Notes. 

iOWN8 ... Esuf Hashin Duply V. Fatima Bibi ... 226,228 

1 G W N 31 ... Pokhurm all Agarwalla, In. fJie groods o/ ... 206 

1 G W N 32 ... Bissen Ohand Dhudhria Bahadur v. Ohatrapat 

Singh ... 91 

1 0 W N 336 ... MeerzaKnratul-AinBahadurv.L.P.D.Broughton... 124,125 

1 G W N 497 (P C)... Srimant Raja Yarlagadda Mallikarjuna Prasada 

Nayadu Bahadur Gamy. Mankerla Sri Devamma. 91 

1 0 W N 500 ... Amritha Nath Mitterv. The Administrator General 

of Bengal . '276,282,283,284 

1 0 W N 646 ... Mohesh Ohandra Bhattacharjee v. Biswa Nath 

Bhattacharjee - ... 263, 264 



XIV 


TABLE OE CASES. 


The Calcutta Weekly Notes— (OottifmMef?). Page 

1 0 W N Ixix ... Earn Locimn Gangooly, l5i <7;^ goo^s 0/ • ... 249 

iGWNcxiv ... ’P^ithatty Dassee, Jn the goads of , v, Nrittokaly 

Lassee -lOS, 134, 152 

2 0 W JST 97 ... Surnamayee Bevva v. The Secretary of State for 

India in Conncjl ... 108 

2 C W N 100 ... Walter Rebels v. Maria Rebels 154, 155, 197, 198, 220 

2 OWN 321 (PC). Rash Mohini Dassee V. Umesh Chandra Biswas ... 188 

2 0 W N 597 ... Chowclhry V. Tripura Charan Ohowdhry ... 264 

2 C W N 607 ... Gunga Bissen Mundra, In flic poods o/ ... 154 

2 0 W N 609 \ ... Kally Bass Mookerjee v. The East .Indian 

Railway Company ... 237 

2 C W N cxiv Purno Ghunder Ghose V. E. B. Sassoon ... 196 

2 GWNcccix ... Jhon Patterson, In the poods 0 / ... 157 

2 C W N cccxi ... Mohunt Jib Lai Gir v. Mohunt Jaga Mohun Gir... 127 

3 OWN 298 ... Paul Johannes Abdull, In t/ic poods 0 / ... 183 

SOWN 364 ... Aaron Shalome Gubboy, In the ffoods of ... 211 

3 G W N 392 ... Omda Bibee, In the goods of ... 207 

3 C W N 483 ... Rajani Nath Mukhopadhya v. Ramanath Mukarji. 242, 248 

3 0 W N 516 ... Kanti Ohaudra Ohattopadhya v. Kristo Ohurn, 

Acharjee ... 248 

3 0 W N 617 ... Kedar Nath Mitter V. Sreemutty Sorojiiii Bassi ... Ill 

3 0 W N 635 ... Nursing Chandra Bysaek, In the goods of ... 140, 250 

3 0 W N 670 ... Sreemutty Nistariney Bassee v. Rai Nundo Lai 

Boso ... 337 

aOWNlxxviii ... Troy Lukho Nath Butt v. Radharni Bassi ... 168 

SOW Ncoxii ... Hari Priya Bassi V. Surat Chandra Saha ... 77 

SOWN colxxvii ... Raghoobun ITamn, In the goods of v. Bahadoor 

Hasam ... 84' 

SOWN cecxxxviii. Makhun Brahmaneo, In the goods of ... 98, 140 

4 0 W N 204 ... Sibo Sundrai Bebi V. Hemangini Bebi ... - 190 

4 0 W N 405 ... Ram Chandra Mookerjee V. Raja Ranjit Singh ... 51 

4 0 W N 501 ... Shama Churn Kundu v. Khattromoni Bassi ... 187 

4 0 W N 549 ... Amrito Ball Butt v. Surnomoyee Basi ... 253 

4 OWN 558 ... Khaja Mohammad Yusuf V. Abdur Rahman Bepari 90 

4 0 W N 600 ... Pratab Chandra Shaba v. Kcli Khanjan Shaba ... 108 

4 G W N 602 (609). Garabini Bassi v. Pratab Chandra Shaba ... 167, 168 

4 G W N 757 ... Bhuggobaty Basse, In the goods of Y. Adhore 

Chandra Butt ... 147 

4 0 W N vii ... Howard V. Howard ... 61 

4 0 W N eoxvi . . Benode Lai Prakash v. Brojendra Eamara Saha ... 11 

4GWNclxxvi ... ManjanAli Bebi V. Empress ... , 82 

6 0 W N 242 ... Ohoonoy Money Basi V. Ram Kinkur Butt ... 239 

5 0 W N 261 ... Quazie Muhamudur Rohman v. Sarat Chandra 

Butt ... 272 

SOWN 377 (381), Mohendra Narain Roy, In the goods of ... 156, 228 

SOWN 383 ... Harendra Krishna Moo^erjee, In the goods of ... 220 

6 0 W N 443 ... Uma Charan Bassee v. Mukhta Keshi Basi ... 226, 227, 250 

SOWN 640 (646), Lala Suraj Prosad v. Golab Ohaud ... 10 

5 G W N 781 (PC). Mussumat Brij Ooomaree v. Ramrick Bass ... 160, 22G 

5 0 W N 873 ... The Oollootor of Dacca v. Jagat Chandra Goswami, 108 

SOWN 895 ■ ■ t.. Sukh Bei v- Kedar Nath 150, 189 



OJABtiB OB OASBS. 


5 0 W N xcviii .. 

6 G W N civ . 

5 C W N cxlvii 
SGWNccliv . .. 

6 OWN 7 

6 0 W N 310 . .. 

6 0 W N 581 . 

6 0WN585 (588).. 
6 0 W N 787 

6 0WN912(914).. 

6 OWN cxlvii .. 

7 OWN 101 

7CWN229 . .. 

7 OWN 301 (304).. 
7GWN353 
7CWN450 . ... 

7 0WN476 

7 0 W N 799 
7 0 W N Goxiiv .. 

7 0 W N ccxciv .. 

TOWN ccxliv .. 

TOWNcociv 
80WN54 . .. 

8 OWN 185 . ... 

8 0 WN 197 . .. 

8 0 W.N201 (206)... 
SOWN 207 
SOWN 329 
80 WN362(364)... 

8 OWN 600 

SOWN 578 

8 0WN614 
8GWN668 , ... 

8 0 WN669 (706)... 
S..OWN745 , , 

8 OW N 748 i:,. 

8 OWN 809 (P.jD).. 

SOWN 821 

8 OWN 842 

8 OWN 843(857)... 

9 OWN 49 (P C) ... 


•XV 


The Calcutta Weekly Notes~(Coniinued). Page 

. Amdtai Lai Mookerjee, In ffoods of . ... .. 70 

. Srimati Golap Sundari Dassi, In the goods of .... 97 

,. Ramrick Dass V. Mussumat Brijcoomary . ... 198, 

.. Aradhoney Dosaee, In t/ie poods o/ ... 207 

.. Raa Narain Mookerjee v. Fal Kumari Dehi . .. ... 210, 211, 214 
. Brojo Ohunder Goswami v. Baj Koomar Roy ... 70, 71 

Giris Oliandra Mifcter, Jre poods o/ : . ... . 142 

Ram Prosad V. S.M. Sachi Dassee . ...... 23Q 

. Pundit Prayrag Raj V. Goukaran Porshad Tewari... 66, SO,. '224, 

225,250,262 

1 Bepin Behari Shaba V Manoda Dasi . ... . . 150 

. Gum Gharan Gbundoo, la i/io poods a/ . .... 165,166 

. Nityanund Roy V. Juggat Chandra Guha ... 235 

. Mohendra Nath Muichopadhya v. Saniu Bibi ... 233 

. Sarat Chandra Shah Cbowdhry V. The Emperor ... 10 

. Rai Nanda Lai Bose v. Nistariui Dassee ... 248 

. Elokheshi Dassi v. Hurry Prosad Sopr ... 154 

. Kristo Eamini. Dassi v. Administrator General . 

of Bengal ... 268 

. Mussammat Mohari Bibee v. Mussumat Shayma... . ' 280. 


. Davies V. Hood ... - 

. Abinash Ohunder Mitter, Tn poods o/ 

Gopal Lai Seal, J» t/js poods o/ . - . 

. Shu bhadra Dassya V. Chandra Kumar Nag , 

Debendra Nath Biswas v. Radhika Oharan Sen ... ■ 

. Srimati Monmohini Guha v. Banga Chandra 

Das 82, 

. Mohammad Abdussamad V. Kurban Hussain . . ... 

. Deep Narain Singh V. Minnie Dietert . ’ 

Krishna Behari Sen V. The Corporation of Calcutta... • 

. Puma Chandra Bakshi v. Nobin Chandra Gango- 

padhya. ... 244, 

The Administrator General of Bengal v. Sremathy 
Kristo Kamini Dassee . .... 

. ]\Iaharani Sarat Sundari Barmani v. Uma Prosad . , . ‘ 

RoyChowdhury ...148,262, 

Mustt. Sica Koer v. Munshi Deo Nath Sahay : ' . 

Giribala Dossi v. Be joy Krishna Haidar 
Thakurain Balraj Kumar v. Rai Jagatpal Singh ... 

, Krishna Behari. Sen v. . The , Corporation . of • .. 

Calcutta . ..... 

. Sheikh Azim V.. Chandra Nath Namdas ... .... 151, 

.. Maharaja Jagadindra Nath Roy Bahadur V. Rani 

Hemanta Kumaiiti. Debi , . 

.; Syed Anwar Hossein V. The Secretary of State .for , 

India in Council ... 110, 

, Dinamoni Ohaudhurani V. Elahadut Khan ... 

^v. ... 50,61 


135 

240. 

134 

124- 

250 

235 

117 

13 

230' 

240 

248. 

263 

263 

3D.. 

211 

11 

240 ■. 
227- 

128 

113 

217 

,.83 


, Kalidas Ghuckerbutty v. Ishan Ohunder Ghucker- 

butty . "... ' 149 



XVI 


TABLE OF, OASES; 


The Calcutta Weekly Notes— P age 
9 OWN 167 ... Rose V. Srimutty Biddadluirg Dassoe ... 325 

DOWN 190 ... Prem Ohaiid Das V. SurendraTTath Saha ... ISS^ 158' 

9CWNG49 ... Mussummat Bibi Kunwar V. Mussummat, Bhagi- 

rathi 

9GV7N93S(PG) ... Mirza Kurratulaia Bahadur v. Nawab Nuzhat- 

ud-dowJa Abbas Hossein Khan ... 57, 82 

9 0 W N 961(P.C)... Benode Behari Ghose V. Srimafci NisUrini Dassi ... 252 

9CWN986 . ... W. H. Mylne, r/oo<i!s 0/ ... 114,115 

9 OWN 102 ... Chaitnya Gobiuda Pujari Adhicari v. Dayal 

Gobinda Adhicari ... 128 

10 0 W N 38 ... Ambika Charan Dutfc V. Srimati Mukfco Kisori ...277,283,286 

10 0 W N 232. ... Kripamoyee Dassi Vi Mohim Ohaudra Dutt 71 

10QWN24t . ... Troy Luckho Nath Biswas v. Administrator 

General of Bengal, the gfoods o/ ... 119 

10 0 W N 422 . . ... Ambica Churn Dass v. Kala Gharan Das 146, 222 

10 GWN566 ,. ... Radhika Mohan Boy V. K. S. Bonnerjee ... 48' 

10 0 W N 662 . ... Gopaldas Agarwalla V. Budreo Dass Sureka ... 71,224 

10GWN 673 ’ .... Debendra Nath Dutt v. The Administrator 

General of Bengal. 155, 210, 213, 214, 222, 243, 252 

10 0 W N 857 ... Srimati Gayanoda Bala Dasseo V. Butto Krishna 

Dass Bairageo 276 

10 OWN 864 ... Kumar Chandra Kishore Roy . v. Prosanna 

Kumar Dass ... . ■ 88 

10 0 W N 956 ... ... Durgagati Debi v. Sourabini Debi 146, 14:8, 149, 220. 

10 G W N 1085 ... Kamineymoney Bewah , I)t i/ie gfood.? of ... 108 

11 G W N 824 (826) Jajueshwari Saha v. Ugreshwari Dassya ... - 188 

11 0 W N 1005 (P C), Vasudev Mudaliar.v. K. S. Srinivasa Pillai ... 12. 

H OW Nlxxvi Rup Chandra Sarma V, Raman Chandra Dob ... 87 

12 0 WN 6 . ... Shoroshibala Devi v. Anandamayeo Debi ... 149, 154 

12 OWN 145 (149). Sadaclev Subdul v. Sheikh Sakha wat Hossein .... 90 

12 G W N 237 . ... Kbitish Chandra Acharjya Ohowdhury v. Radhika 

Mohun Roy .... . 48 

12 G W N 481(486). Sarat Chandra Roy Ohowdhury v. Rajani Mohun 

Roy .. 214 

12 G W N 573 ... Srinath Gosh V. Mukand Ram Ghuckerbutty ... 151 

12 O W N 738 : The Administrator General of Bengal v. Lalit 

Mohan Roy ... 87 

12 OWN 802. ... Debendra Nath' Dutt. v. The Administrator 

General of Bengal ... 213', 214 

12 0 W N 942 , .i. Ram Moni Dassi V, Ram Gopal Shaha - ... 31 

12 C W N 993 (P C), The Bank of Bombay V. Suleinan Somji ' 246 

12 G W N 1002 ... Poorendra Nath Sen V. Srimati Hermangini Dassee 32 

12 0 W N 1065 ... Ganada Sundari Ohaudhurani V, Nalinee Banjon 

■ ■ Saba' ' ' .... 331 

13GWN153 ... Basir Ali V. Hafiz Nazir All ... 57 

13 G W N 557 ... Barada Proshad Banerjee v. Gajondra-Nath Baner- 

iee ■ ... 76, 254, 255, 

268, 271, 272 

13 G.W N 1128 ... Sm. Kusum Kumari Dassee v. Satish Chandra Nath 

Bose >, ■ . , ■ i.. . Igy 

13 OWN 1190 ... Jogendra Chandra Dutt V, Apurna Dassee ... 94,244 



Calcutta Weekly Notes— {Concluded). 

P.4GE 

14CWN256 

Lakhya Da.sya V. Uma Kanta Chakerbutfcy 

80 

14 C W N 451 

Sarbesh Chandra "Basu v. Hari Doyal Singh 

250 

14 (3 W N 463 ... 

Lalit Chandra Cho\Ydhury v. Baikuntha Nath 



Ohowdhury 

181, 182 

14CWN924 ... 

Rainani Debi v. Kumnd Baudhu Mookerjee 

80, 165 

14 G WN 967 (970) 

Surja Prasad Sukhal v. Shyaraa Sundari Debya ... 

The Calcutta Law Reports. 

167 

1CLR113(P C) ... 

Maharaja Pertab Narain Singh v. Maharanee 



Bubhao Koer 

35 

1CLR362 

Obhoy Ghurn Mustafl v. Uma Churn IMuabafl 

192 

2 G L R 112 

Sreemutty Kherodemony Iiossee v. Sreomutty 



Doorgamoney Dossee 

253 

2 OLE 223 

Mir Ashruf Ali v. Roy Latehmiput Singh 

50, 59, 83 

2 G L R 43G 

Malcolm Gasper, In the goods of ... 

208 

2GLR589 

3 0 L B 105 at 

Brojo Nath Palv. Dasmoney Da.s'see 

225, 226 

p. 106 

Torab Ali v. Mahomed Ameer Hoissein 

58 

SOLE 154 (156)... 

Proaunno Chunder Bhutfcacharjce v. Kriato Ghurn 



Pal 

50, 51, 83 

3CLR157 . ... 

Uma Sundari v. Nityanund Shaha Rai 

50 

3 GLR815 (328)... 

Kherodemoney Dosaee v. Doorga Money Dossee ... 

55, 60 

3 C L R 336 

Ram Chunder Ghosal v. Hemandini Debi 

278 

40LR42 , ... 

Hewson, In the goods of 

173 

4 G L R 175 

Komul Loehun Dubt v. Nilrutton Mandul 

80, 146, 150 

4CLR193 

Greender Chunder Gho.se V. Mackintosh 

60, 247 

40LR290 

Ramchand Seal, In i/ie goods 0 / 

93 

4OLR 860 , ... 

Nanak Chand v. Gossain Lucbmec Narain Duree... 

146 

40LE401 (403)... 

Komalakant Biswasi, In fke goods o/ 

32 

4 OLE 498 , ... 

Ram Bahadoor Singh V. Maharanee Rajrup Koer... 

179, 209 

4 OLE 504(608)... 

T?Ya,vi hull, In the inattej' of 

10 

5 0 L R 368 

Nittyo Kali Dabea v. Kedar Nauth Ghabterjea 

105 

6CLR138 

Luchmun Bharti V. Dukharan Bharti 

23 

G OLE 176 

Annoda Sundari Dabi v. Jugutmoni Dabi 

84, 187, 192 

6 CLR195 , ... 

Sharoda Prosad Ghattopadhya v. Brojo Nath 



Bhubtocharji 

265 

6 0 L E 210 

. Muhamdee Begam V. Nazirun 

120 

G C L E 228 

. Monohur Mookerjee, In ro 

69, 229 

6 0 L R 265 

. Mohun Dass V. LuohmanDass Gossami 

156 

6 C L R 345 . ... 

. Gobind Ohund Gosami v. Rungun Money Dosi ... 

168 

7 C L R 26 . .. 

, Cowie, In ro 

335 

7 OLE 121 

. Mobesh Lai V. Sumpat Koeri 

278 

7 C L R 228 

. Niamut Khan V. Bhadu Buldia 

IGO 

7 G L R 3S7 

. Nobodoorga, In re ... 

116, 151, 186 

8 C L R 52 

, Ishen Chunder Roy, In re ... 

11, 168 

SOLE 281 (283).. 

. Koy lash Ghunder Ghose V. Soratum Chung 

^ ■ 


Barooee 

11 

8 G L R 409 

. Gurubullah Sircar V. Mohan Lai Shaha 

9 

9 0 L R 209 

. Roberts V. Harrison ... 

11 

9 G L R 327 

. Rani Anundomoyi Dabi V. Grish Chunder My ti ... 

283 

IOC LB 409 .. 

. Kamona Sunduri Dasia v. Horo Lai Shaha 

, 149, 150, 197 


G 


xviri 


10CLE459 
10GLB5o0 
.11 C L B 57 (G2-70) 
lie LR 135 
11 C L R 190 
11 C L R 370 
lie LB 505 
13 OLE 314 (P G). 


IBLROG 3 ... 

IBLBOGig ... 
IBLROG 24 ... 
1BLR26 
IBLRSO 

1BLROC4Q ... 
1 B L R Short 
Notes iii 

2BLB001(4)... 
2BLR138 
3BLRA0 32 
4BLRAppl9 ... 
4BLBApp49 ... 
5BLE{PC)1 ... 
6BLR138 
6BLB39L 

7BLE67 

7 BLR 216 
7BLE663 

8 B L E App 43 .. 
SBLEApp76 ... 
8BLR98 
8BLE208 
8BLR 214(250)... 

8 B L RS72 
(406, 407) 

8BLEApp76 ... 
9BLE30 

9 B L R App 4 

10 BLR 267 

10 B L R 271 

^ota) (274) .. 

UBLRApp6 .. 

11 B L R App 6 .. 
llBLRApp39, .. 

12 B L E App 21 . 

12 B L E 287 ^ 


TABLE GE GASES. 


The Calcutta Law Reports— (Co«cZz«ded). Page 

Alangamanjori Dabee V. Sonamoni Dabec ... 10 

Tara Gband Obucker butty V. Deb Nath Roy ... 189 

Kalidhan Cbatterjee V. Shib Nath Ghatterjee ... 230 

Iswur Obandra Surinab V. Doyiimoyi Debi ... 110 

Din Tarini Debi v. Doibo Ohunder Roy ... 154 

Hcmangini Dassi V. Nobin Ohunder Gbosc ... 263 

RamdboneDhur V, Mobeab Gbunder Ohovvdhry ... 283 

Nilmnni Singh Deo Babadoor v. Umanatb 

Mookerjee ... 151,195 

The Bengal Law Reports. 

Duncan, In flie poods o/ ...113,161,173 

Necbterlain, In the goods of ... ISl 

Sbaro Bibi V. Baldeo Das ••• 54 

Surendra Nath Roy V. Hiramani Barmani ... 193 

ObowdhraniNilkant Prasad Singh v. Dignarayan 

Singh ••• 204 

Chandra Mobun Duttv. Biswambha Lala ... 239 

M. Stephen, In the goods of ... 106 

Jay kali Debi V. Shi bnatb Cbatterjee ... 54,252 

Janmajay Mazumdar v. Kesbaw Lai Ghose ... 169 

Domestic servants, i/ieTOrtiier o/ ... 274 

P.O. Briant, In poods 0 / ... 115 

P. C. Briant ... 168 

Mussammat Nanny Barlow v. Sophia Eviline Orde, 37 

OrQovgQ, In the goods of ... 206 

Tadic Hossein Khondkar, In the matter of the 
Petition of ... 159 

T, K, Msbdlook, In the goodsof ... 206 

Rajendra Nath Haidar v, Jajendra Nath Haidar ... 193 

. Radbika Mohan Sett, In the goods of ... 60,71 

. Peter Ines, In poods o/ ... 205 

William Newton, In the matter of the goods of ... 163 

Mussamat Parbati v. Mussumat Bhikan ... 239 

Bragnalh Dey Sirkar v. Annanda Moyi Dassi ... 69, 79, 173 

Dbanno Strang v, Dpeudra Mohan Tagore ... 276 

. Archer v. Watkins ... 27 

PQtex Ines, In the goods of ... 61 

Ram Chandra Das, In poods o/ ... 207 

Bhim Das V. Upendra Mohan Tagore ... 275 

Prosunno Coomar Ghose v. Tarrucknath Sirkar ... 36 

. Rooplal Khottry v. Mohuna Churn Roy ... 36, 245 

. Joshua Stephen De Mello v. L P D Broughton ... 109 

, __ lg2 

. Brindahhun Ghose, In poods o/ ... 206 

.. In the goods of, Julia Oram ... 206, 251 

. Nilkomul Shaw v. Reed ... 277 




TABLE OR GASES. 

XIX 



The Bengal Law Reports— {Cffnchided). 

PAG-E 

1 

12 BLR 423 ■ . 

. De Souza V. Secretary of State for India ...47, 56, 59,77, 




100, 13 


13 B L E Ap 24 . 

. E L Bealic, I?i ^oods p/ ... 

207 


13BLR91 

Hadjee Mahomed Hadjee Joosab v. Rohiina Bye ... 

230 

■ ■ '".'1 

14BLR21(49) .. 

Gopal Narain Moozoomdar v. Muddomutty Guptee, 

284 


14 B LR 184 .. 

. Joymonee Dosse, f/ze gfoo<?s 0 / ... 

206 


15BLRApp8 .. 

JjQdkm, In the goods of ... 

113 


15 B L R 0 0 7 .. 

. ^ 

252 

\ 

15BLR296(300).. 

. Lhunraj V. Broughton ... 

48, 268 



Sutherland’s Weekly Reporter. 


i 

1804 W R 99 

, Kalle Narain Roy Ohowdhnry ?. Ram Ooomar 


\ 


Chand ... 

245 

1 

1 W R 251 

. Sreemuthy Ohundermonee Dassee v. Santo Monee 


1 


Da.ssee 

238 

1 

3 WR138 

Tara Gbaud Bose V. Nobiti Ohunder Mitter 

33. 34 


4 WR (PC) 106 .. 

Aga Mahomed Rohim Shirazee v. Meerza Ali 




Mahomed Shoostry 

262, 265, 336 


eWROivRef 27.. 

L T Paul V. J D Donohoy 

261 


7WE83S(344) .. 

. Kanhya Loll v. Radha Churn 

173 


7WR349 

Greesh Ohunder Roy v. The Collector of Sylhet ... 

in 


8 WR 116(118) .. 

Lall Mohabeer Pershad v. Mussummat Kundun 




Koowar ... 

17 


8 W R 308 

Teen Oowaree Lessee v. Hureehur Mookerji 

84 


8 WR 455 (457) .. 

Sudanund Mohapattur V. Soorjoo Mono Debee 

34 


9 WR 402 (404) .. 

Hurro Ohunder Roy Ohowdhry v. Shoorodhonee 




Debia 

11 


10WR32 

Kisto Churn Mojoomdar v. Dwarknath Biswas ... 

37, 192 


10 WR 35 (PC) ... 

Soorendranath Roy ,, v. Mussammat Heeramonee 




Burmonee 

193 


10WR59 

R T Hills V. Shokhee Monee Dossee 

239 


10 W R 417 

Ko Kya Daine, In the matter of 

16, 159 


11WR413 

Eaekerooddeen Adam Saw 

52, 85 


12 W R 0 0 4 (7).., 

. Ooomar Ooomar Krishna Deb v. Ooomar Woopen* 




dra Krishna Deb 

34 


12 WR424 

, Thakoo Kirsto Surna Adhikaree v. Basoodeb 




Goshamee 

26,52,160 


13WR69 

Mussummat Bagoo Jan v. Ohowdhry Tuhoorul 




Huq 

47, 299 


14 WR(PC)33 ... 

Sri Gajapatbi Eadhika Patta Maha Devi Garoo v. 




Sri Gajapathi Harikishna Devi Garn 

19 


15WR10{PC) ... 

ISIussamut Oodey Koowur v. Mussamut Ladhoo ... 

193 


15 WR 41 (PC) 




(43) 

RajendraNath Holdarv. Jogendra Nath Bannerjee 

29 


15 W E 351 - ... 

Heel!: See, In the matter of ... 

196 


15 W R 456 

T3. B Beresiovij ln the goods of ... 

206 


15 WR 457 (f) ... 

Olivia Hovenden George, Jn f/ie g'oods ojf 

206 


16 W R 252 

Gireewar Singh V. Muddun Lall Doss ... 

205 


17 W R 475 

Mussamat Parbati v. Miisamat Higgin ... 

239 


17 W R 513 

Nilkomul Shaw: V. Mrs. J Reed 

27G 


18 W R 153 ■ 

Raip Ohunder Doss, Jn the goods of 

204 




XX 


TABLE OF OASES. 


Sutherland's Weekly Reporter— (OoncMivi). Pagk 

19 W R 0 R d:S ... Taracknath Sircar V. Prosono Goomar ... 30 

19 W R 230 ... Biiidaban Gliose, J« < 70 at?s o/ ... 20G 

20 W R 230 ... Golam Soblian 7, klakomecl Roaf . ... 170 

20 W R 440 ... Sreeuantli Doss, Li i/je groods o/, ... 206 

21WR84 ... l^alJee Tara Dossia V. Nobin Ghuader Kur ... 219 

21 W R 245 ... Julia Oram, In i/te /joods o/ ... 206 

21 W R 303 ... Hadjeo Ismael Hadjee Hubeeb v. Hadjee 

Mahomed Had jee Joosub ... 230 

21 W R 397 ... Edward Lane Beake, l?i gfoods o/ ... 207 

22 W R 174 ... AlrmMohan Ghossal v. Pieceshnauth Roy ...63,86, 87, 315 

22 W R 189 ... Nubo Kisbore Doss V. Joy Doorga Dossee ... 191 

22WR367 ... Sheikh. Omad Ali V. Nidhee Ram - ... i 11 

22 W R 409 ... Monlvie Mohamed Sbumsool Hoodav.Shewn- 

kran aiias Roy Doorga Persbad ... 29 

23WR103 ... Shnstee Churn Patnck v. Baboo Aukhil Ohun- 

der Sen .... 186, 193 

23 W R 252 ... Kristo Ohunder Mookerjeev. Ohundee Par.shad 

Banerjee ... 88 

28 W R 311 (312) read as 23 W R 311 (312) ... 11 

24WRGR82 ... ... 192 

24 W R 109 ... Hulkhory Ball v. Sheo Ghurn Ball ... 50, 51 

24 W R 162 ... Saroda Sundari Dassya v, Mohan Maddan 

Shaha Bhajun ,,, 221 

25 W R 489 ... Baboo Byjnaiih Shahai V. Desputty Singh ... 194 

The Madras High Court Reports, 

1 M H 0 R 17 ... Agnews V. Matthews ... 306 

IMHO R 59 ... Tirnvalnr Kristappa Mudali, ... 160 

IM PI 0171 (176) Biiv.'sson, In tJie goods of ... 178,268 

1 M H 0 R 326 ... Vallinayagam Pillai v. Pachacho ... 33 

2 M H OR87 (39)... Sriuivasammal v. Vijammal ... 33 

2MHCR25p ... Arthur M. Ritchie V. W. Stokes ... 282 

8 M HO R 384 ... De Souza v. Ooles ... 280 

SMHORAppX... Proceedings, 22nd December 1866 ... 209 

6 M H 0 122 (126)... G. Loo Morris, Esquire v. Sambamurbhi Rayar ... ’ 13 

6 MHOR346 ... Haninaballu Sinnappa v. Mrs. Cook ... 277 

7 M HO R 121 ... Joseph Vathiar of Nazareth, Pare ... 16,18 

The Madras Law Journal. 

3MLJ121 ... Ohinnasami Pillai V. Harihara Bhadra Pillai ... 82 

4 MB J50 ... Olmthakolan V. Govinda Karumiar ... 217 

5 M L J 157 (163) 

(P.C.) ... Administrator-General of Bengal v. Prem Lai 

Mullick ... 56 

5 ML J 185 ... Sivasubramania Naioker V, Krishnammal ... 236 

6 M L J 186 (187) ... Seshayya v. Subbaji Aiyar ... 50 

8 ML J 92 ... Kuthirvafctah Nair V. Manavikkrama ... 230 

8 ML J 180 ... Satagopa Ramanuja V. Mahabir Doss ... 239 

9 ML J 338 ... Srirangammal V, Sandammal ... CO 

12 ML J 183 ... Rajamannar V, Venkatakristnayya ... 294 

14 ML J 482 M, Snbbaraya Ohetti y. A.S* Rajanamal .„ 215 




TABLE OP CASES. 

SVI 


The Madras La-w 3ourn&\~(Goncltided). 

PAG-B 

15 ]\I L J IIG (F.B.) 

Swaminatha Aiyyer y. Vaithinatha Sastri . ... 

10 

15 ML J 331 

Benode Behari Bose v. Srimati Bose Nisfcarini 



Dassi ... 

252 

15 ML J 336 

Mirza Karatulain Bahadur v. Nawab Nazhit-ud- 



dowlah Abbas Hossein 

82 

16 ML J 558. 

Appacooty Mudali v, Muthukumarappa Mudali ... 

70 

17MLJ11G 

Perianna Cbettiar V. Baogachi Eeddi 

240 

18MLJ3G7. 

Debendra Nath Dutt v. Admiaistrator-G-eneral of 



Bengal , . ... 

213, 214 

IS M L J 435 

The. Bank of Bombay v. Suleman Somji 

246 

20 ML J 139 

Tayi .4mmal v. Cbidambara Pillai .. 

36 

20 M L J 308 

Ramasawmi Aiyar V. Veerappa Obetti 

48 

20MLJ519 

Raiammal v. Authiammal ... 

30 

3MLT147 ... 

The Madras Law Times. 

Kshitesh Chandra Aeharya Ohoudhury %% Radhika 



MohunRoy , 

48 

4 M L T 201 

The Bank of Bombay v, Suleman Somji 

246 

6 M L T 116 

Venkatanarayana Pillai v. Subbammal 

86 

6 ML T 362 

Hava Bhayi v. Lakshmi Doss Thoppain Sait 

48 

7 ML T 160 

Arthur Gerald Norton, Knight, In ?-e 

215 

12 0 P L R 41 (42). 

The Central Provinces Law Reports. 

Rup Ram Leir v. Jagannath Seth 

227 

13 C P L R 143 
(144) , ... 

Kala Tihari V. Narayan 

IS 

1NLR4 

The Nagpur Law Reports. 

Duiichand Ohaudhri v. Lallah Kurmi 

230 

4NLR31 

Ram Prasad v. Msst. Suba Bai 

108 

20 0 17(20)- ... 

The Oudh Cases. 

Na-wab Syed Mahomed Eaki Ali Khan v. M.S.M, 



Jafer AM Khan ... 

230 

4 0 0 8 

Marjad Kuar V. Kalka Baksh Singh 

294 

4 0 0 84 (86) 

Kadir Jahan Begam v, Udit Narain . ... 

227 

4 0 0 224 

Bichana V. Hira Lai ... 

168 

7 0 0 248 (PC) ... 

Thakurain Balraj Kunwar v. Rae Jag.atpal Singh ... 

11 

8 0 0 389 

Mohammed Asgar v. Amjad AM 

230 

9 0 0 159 

Ram Kishen Singh V. Sripal ... 

16 

12 0 0 390 

B. Bonny V. J., Edwards 

122 

12 0 0 414 

0. Bonny V. H.J.D. Bason .... 

251 


The Punjab Record. 


28 P R 1871 

H.M. Durand, re o/ . . ... 

114 

70 PR 1871 , ... 

Abdool Rahman y. Ryper 

284 

11 P R 1878 

Dialu Mai V. Bryan . ... 

277 

28 P E 1883 

Major General Oantley, i/te pood's o/ ... 

116 

55 P R 1894 . 

Mussammat BaM y. Mixssammat Husain Bibi ... 

•' '■ ' 45- 

72 P R 1894 

Campbell V, Simpson 

157, 166 

93 P R (1898) 

Fateh Khan V. Muhammad . . . ... 

239 


xxn 


TABLE OB' OASES. 


The Piin|ab ^Qcotd^s-~{Goncluded) . Page 

36 P R 1900 ... Amir Gbaud V. Thirka ... 19 

1 P R 1902 ... Inajafcullah V. Anwar Shah ... 153,229 

7 P E 1902 ... Natha Sing V. Bura ... 152,179 

52 P R 1902 ... Shaba b-ud-din v. PazaTDia ... 214,227 

31 P R 1906 ... Imam Baksh V. Puran Mai ... 270 

28 P R 1907 ... Ganga Ram V. Abdul Rahman ... 230 

57 P R 1907 ... Rajab-un-nis.sa V. Habib Buksh ... 230 

109 P R 190S ... Bhagwan Das v. Bam Das ... 44 

36 P R 1909 ... Mukerji v. Alfred ... 20 

The Punjab Law Reporter. 

(1900) P L R 251 

(268) ... Jogendra Chandra Bose v. Ram Bhagwan Kour ...16, 17, 18, 21 

131 P L R 1901 ... Sodhi Warayam Singh v. Mussammat Harnam Kuar 230 

2 I? L E 1902 ... J B Ralph v. Mrs. G R Hale ... 152 

37 P L R 1902 ... Arthur James Grant, i?i ike gfooiZso/ ...153,217,229 

88 PL R 1902 ... Naurang Mai V. The Emperor ... 214 

89 PL R 1902 ... Shahab-ud-din V, Pazal Bin ... 227 

183 P L R (1906) ... Imam Baksh v. Puran Mai ... 270 

98 P L R 1908 ... Ganga Ram V. Abdul Rahman ... 230 

16 P L R 1909 ... Bhagwant Das v. Ram Das ... 44 

The Punjab Weekly Reporter. 

62PWR 1907 ... Edith Susan Mookerjee V. Georgo Alfred ... 19,20 

66 P W B 1907 ... Rajab-un-nissa V. Habib Bakhsh ... 230 

168 P W R 1908 ... Bhagwan Das v. Ram Das ... 44 

The Moore’s Indian Appeals. 

2MIA54 ... Mubraz Lachmia v. Ohalckany Venkata Rama 

Jagannadha Row ... 34 

5 M I A 109 (126) ... DoolubdassPeetambardass V. Eamloll Thackoor- 

syedas ... 13 

6 M I A 309 ... Haglatohuma Ummal v. Gopoo Nadaraja Chetty ... 34 

6 M I A 893 (423)... Hannomanpersaud Panday v. MussummatBabooee 

.. Munraj Koonwaree .... 54,252 

6 M I A 526, 550 ... Soorjeemoney’s case, In j'6 ... 34 

9 M I A 239 . ... Charlotte Abraham v. Erancis Abraham ...10, 18, 19, 21 

10 MI A 429 (436, 

437) ... Tayammal v. Sashachalla Naikar and Virasami 

Naikar \ ... ^ 188 

10 M I A 51 (538)... Jowala Baksh v. Dharum Singh ... 21 

12 M I A 1 . ... Baboo Beer Pertib Sahee v. Maharaja Rajender 

Pertab Sahee ... 33, 34 

12 M I A 81 ... Soorendronath Boy v. Mnsaummat Heeramonee 

Burmonoah ... 192, 193 

12 M I A 112 (128),. Pestonjee Nussur Wanjee v. Manookjee & Go ■ ... 34 

18 M I A 277. ... Mussammat Eanny Barlow v. Sophia Eviline Orde. 37 

14 MI A 67 ... Rajendra HatRHoldar V. Jogendra Hath Banerjee,, 193 


TABLE OS’ OASES. 


XX.III 


L. R. Indian Appeals. 

3 1 A 259 ... Balmokancl V. Sheo Dojal • ... 29 

4 I A 228 (24.5) ... Maharajah Pertab Natain Singh v. Maharanee 

Subhao ... 35 

6IA15(PC) ... Ghotaz Lall V. Chunno Lall ... 17 

10 I A 80 (F C) ... Tarokissore Roy v. Spshi Shikhuressnr Roy ... 151', 195 

12 I A 50 ... Ganga Pershad Sahu v. Maharani Bibi ... 245 

14 I A 137 (PC) ... Grish Ohunder Maiti V. Anundomojd Debi ... 283 

15 I A 156 ... Mussamut Ghand Koer V. Partab Singh ... 230 

16 I A 137 (P C) ... Gossami Gridharji V. Romanlalji Gossami ... 128 

17 I A 82 ... Haidar Ali V, Tasisaduck Russel Khau ... 29 

18 I A 137 ... Bamasundari Debi V, Tarasmidari Debi ... 192 

19 I A 83 (P G) ... Sahib Mirza v. Umda Khanam ... 290 

22 I A 12 (P C) ... Chofcai Narayan Singh v. Ratau Koec ... 189 

22 I A 107 ... Administrator-General of Bengal v. Prem Lall 

Mnlliok ... 85,251 

22 I A 109 115 ... The Administrator-General of Bengal v. Prem Lai 58 

22 I A 157 ... The Administrator-General of Bengal v. Prem 

Lai Mullick ... 56 

22 I A 171 (PC) ... Sajid Ali V. Ibid Ali ... 188,294 

23 1 A 18 ... Norendra Nath Sircar v. Ivamalbasini Dassee ... 10 

24 1 A 78 ... Bai Motivahu v. Bai Monubai ... 91 

26 1 A 97 (PC) ... Tikka Ram v. Deputy Commissioner of Bara 

Banki ... 248 

26 I A 194 ... Balbhaddar Singh Y. Sheo Narain Singh ... 29 

27 I A 128 ... Amritto Lai Dutt V. Surnamoye Dasi ... 253 

28 I A 136 (P C) ... Sukh Dei v. Kedar Nath ... 150 

32 I A 193 ... Benode Behari Bose V. Srimati Nistarini Dassi ... 252 

'203 ... Jagadindra Nath Roy V. Hemanta Kumara DeVn ... 128 

32 I A 244 ... Kurrutulam Bahadur v. Nuzbat-ud-dowlah Abbas ... 

... Hosssein Khan ... 82 

35 1 A 109 ... Debendra ■ Nath Dutt v. The Administrator 

General of Bengal ... 213,214 

The Lower Burma Rulings. 

Lower Bu r m a 
Selected Judg- 
ments (1872— 

1392) 135 ... Hong Ku and Hook Kung V, Ma Thill ... 22 

LB R (1900) 623 , 

(625) ... Pa Kc V. Nau Bo He ... 207 

3 LB R 56 (60) ... Ma Nyien v. Ma Kon ... 230 

Indian Jurist New Series. 

lind Jur (NS) 

10 ... Tarachand Ooondoo Ohowdhury, In the goods of ... 23 

2 Ind Jur (NS) 6 Kameenee Dossee v. Bissonath Ghose ... 32,35 

2 Ind Jur (N S) 

234 ... ... 48, 51 

The Burma Law Reporter. 

14 Bur LR 33 ... The estate of Adam Roenston Whyte, In the 

matter of 61,114 


XXIt 


ISLE 177 (Civil) 
3 S L E 107 


22 T L E 102 

23 T L R 81 


1 Incl Gas 216 
1 Ind Gas 243 
1 lud Gas 289 

1 Ind Gas 369 
1 Ind Gas 416 
1 Ind Gas 573 

1 Ind Gas 697 

2 Ind Gas 161 
2 Ind Gas 218 
2 Ind Gas 688 

2 Ind Gas 818 
8 Ind Gas 164 

3 Ind Gas 178 

3 Ind Gas 247 ' 
3 Ind Gas 380 
3 Ind Gas 475 

3 Ind Gas 787 

4 Ind Gas 1163 

5 Ind Gas 149 
5 Ind Gas 236 
5 Ind Gas 811 

5 Ind Gas 395 

6 Ind Gas 6 

6 Ind G s 259 
6 Ind Gas 627 
6 Ind Gas 912 


TABLE OE GASES. 


The Sind Law Reporter. 

Elizabeth De Sonza, In re ... 15G 

Jehmgivji, III re Peiiiion of ... 263 

The Travancore Law Reporter. 

Geevarghese Maira V. Kochukurain Haifa ... 18 

Gheiyan Achampillai V. Ghei'ijathu Kumvilla ... 18 

The Indian Cases. 

Krishna Das Brishnal V. Kali Sunkai: Bajpai ... 28 

Umainoyi Dassya V. Raja Janki Ballav Sen ... 231,246 

Baroda Prosad Bannei’jee V. Gajendra Nath Ban- 
necjee ... 254, 258 

Bank of Bombay v. Suleman Somji ... 246 

Bhagwate v. Banwari Lai ... 236 

Kamal Knraara Devi v. Narendra Nath Hnkerjee 251 

Mukerjeo v. Alfred ... 20 

Byramji Rustomji Mistri V. Heerabai ... 235 

Janki v. Kalin Mai ... 160 

Jogendra Lai Ohowdhury v. Atindra Lai Ghowd- 

hury ... 123, 240 

Lakhya Dasya v. Umakanio Ohuckerbutty ... 80,240 

Trimbak Mahadev Tilak V. Narayan Hari Lelc ... 294 

Bindaban Chunder Shaha v. Sureshwar Shaba ...123, 148, 155, 

194, 195, 198 

Satya Kumar Bannerjee v. Satya Kirpal Bannerjee. 886 

Sugar Chandra Mandal v. Dwarka Nath Mandal 30, 31 
Garlafatti Glunna Chuniah v. Ootawammalivariah. 86 

Kusum Kumari Dassi v. Satish Chandra Nath 

Bose ... 187 

Jehangirji, In re Pefifion o/ ... 263 

Ghanshyam Mohanti v. Jagabandhu Jena ... 23 

Sarbesh Ohandra Basu v, Hari Dayal Singh ... 250 

Arthur Gerald Norton Knight, In re ... 215 

Lalit Chandra Ohowdhury v. Baikunthanath 

Ohowdhury ... 181, 182 

Di pa Koer V, Lakshmi Narain Singh ... 27 

Gopi Krishna Rai v. Eaj Krishn aRai ... 11 


Huresh Chunder Biswas v. Puri Das Das 60, 82, 81, 108, 200 
Sarada Kanta Das v.aGobinda Mohan Das 100, 167, 219i 220 



THE 


PEOBATE & ADMINISTEATION ACT, 1881. 

(ACT Y OF 1881). 


TABLE I. 

TABULAR STATEMENT OF REPEALS AND AMENDMENTS OP SECTIONS 
OP THE PROBATE AND ADMINISTRATION ACT, Y OP 1881. 


Serial 

No. 

Year. 

No. 
of Act. 

Name of Act. 

Probate and Administration 
Act how affected. 

1 

1889 

VI 

Probate and Adminis- 
tration Act 

(1) 01. 5 of Explanation to 
S. 50 added. 





(2) Ss. 76, 77, 90, 98 and 99 
amended. 





(3) S. 157 added. 

2 


VII 

Succession Certificate 
Act 

Ss. 151 and 153 repealed. 

3 

1890 

II 

Probate and Adminis- 
tration Act 

S. 145 A. added. 

4 

1891 

! XII 

Repealing and Amend- 
ing Act ... 

1 Ss. 59, 83 and 152 amended. 

^ 5 

1900 ■ 

VI 

Lower Burma Courts 
Act. ... ... 

S, 6S, amended 

6 

1903 

VIII 

Probate and Adminis- 
tration Act 

(1) Ss. 69 and 00 amended. 





(2) Last para to Ss. 62, 04 and 
69 added. 

7 

1908 

IX 

Indian Limitation Act. 

S. 156 repealed. 


a.2 lot ¥ of 1881 (pbobate and admtnistkation). 

TABLE 11. 

HISTOEICiL MEMOIR OP THE INDIAN LAW OP SUCCESSION 
AND ADMINISTRATION. 

T. REGULATIONS. 

A. — BENGAL. 

i. Seguiationll of 1793 (Bengal Inheritance Regulation) :~ 

regulated succession to land not liable to division by custom : 

Repealed in party by Act XYI of 1874, 

Amended by Act Xll of 1891. 

ii. Regulation Y of 1799 (Bengal Wills and Intestacy Regulation) : — 

provided for administration by heirs and executors : 

Repealed in part by Act XXV of 1838, Act XXI of 1870, Act XVT of 1874 and 
Act XTI of 1900. 

Amended by Beng. Reg. V of 1827. 

iii. Regulation X of 1800 (Bengal Inheritance Regulation) 
saved any e.stablished custom of succession to a single heir, 

iv. Regulation Y of 1827 (Bengal Attached Estates Management Regulation) : — 

provided for attachment and management of estates under administration by the 
Court : 

Amended by Act I of 1903. 

B. — MADRAS. 

i. Regulation III of 1802 (Madras Administration of Estates Regulation) : — 

provided for administration by heirs and executors in the case of Hindus and 
Mahomedans : 

Repealed in part by Reg. Vof 1829, Act X of 1861, Act XVII of 1862, Act ITT of 
1874, Act XIX of 1876, Madras Act V of 1867 and Madras Act IC of 1860. 

Referred in Abraham’s case, 9 M.I.A, 199. 

ii, Regulation Y of 1829 (Madras Hindu Wills Regulation) ; — 

regulated testamentary succession among Hindus and provided that Hindu Wills 
should be in conformity with Hindu Law : 

Repealed in part by Act XII of 1876 and Madras Act II of 1869. 

C.— Bombay. 

Regulation YIII of 1827 (Bombay Administration of Estates Regulation) 

provided for administration of estates by heirs and executors and for the grant of 
certificates by the Court : 

Repealed in part by Act XII of 1873. 

See also Act V of 1881, S. 152. 

D. — Central Provinces. 

Act XX of 187S (Central Provinces Laws Act) : — 

applied to Central Provinces, Bengal Reg. V of 1799 as modified by Reg. V of 1827s 

E. — United Provinces. 

Regulation of 1795 (Benares Inheritance Regulation) ; - 

applied to Benares, Law similar to Bengal Reg. XI of 1793 : 

Amended by^Reg. V of 1827. 



Act Y of 1881 (probate aed administration). a3 
IL— ACTS. 

(1) Act IX of 1837 (Succession to Parsis’ Immoveable Property) : — 

gave to immoveable property of Parsis the nature of chattels real for purpose of suc- 
cession : ^ 

Repealed by Act VIII of 1S6S. 

(2) Act XXY of 1838 (Wills Act) 

based on the Wills Act, 1837, St. 7 Will. IV & I Vic. e. 26: 
regulated the law of Wills till 1866 ; 

Repealed as to Wills made after 1866 by Act VTII of 1868. 

Amended by Act XII of 1891. 

By S. 3— the Act extended only to Wills of persons whose personal property could 
not by the laws of England pass to their representatives without Probate or Let- 
ters of Administration obtained in one of the Supreme Courts. 

(3) Act XXIX, 1839 (Dower Act):— 

based on the Dower Act, St. 3 & 4 Wills IV, e. 105 ; 
regulated the law of Dower till 1866. 

Repealed as to marriages contracted after 1866 by Act VIII of 1868. 

By S. 15, Cie English Act was applied only to cases governed by the English Law of 
Dower. 

(4) Act XXX of 1839 (Inheritance Act); — 

based upon St. 3 & 4 Will IV, c. 6 ; 
regulated the law of descent till 1866. 

Repealed as to intestacies occurring after 1866 by Act VIIl of 1S68< 

By S. 13, the English Act, was applied only to inheritances of land previously subject 
to the English Law of Inheritance. 

(5) Act XIX of 1841 (Succession [Property Protection] Act) : — 

provided a summary remedy to recover possession of property claimed by right of 
succession. 

Amended by Act XVI of 1874. 

(6) Act XX of 4841 (Succession of Debts Act) : — 

provided for the collection of debts and for the security of parties paying debts to the 
representatives of deceased person. 

Repealead by Act XXVII of 1860, 

(7) ActXYIIIofl843 (OflicialTrustees’Aet);— 

provided for the appointment of the Official Trustee. 

Repealed by Act XVIII of 1864. 

(8) Act X of 1851 (Administration of Estates Act): — 

extended the power to grant certificate of administration under Act XX of 1841. 

Amended by A.ct VIII of 1854. 

Repealed by Act XXVII of 1860. 

(9) Act XII of 1853 (Legal Representative Suits Act) : — 

provided for legal representatives suing and being sued for certain wrongs. 

(10) Act Xin of 4855 (Compensation for destruction of life): — 

provided for recovery of damages for loss of life occasioned by actionable wrongs. 
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( 11 ) Act XX¥n of 1800 (Collection of Debts on Succession) ;— 

Bepealed the Acts of 1841 and provided for recovery of debts on succession after 
production certificate. 

Repealed in part by Act XXIV of 1867, and wholly by Act VII of 1889. 

(12) Act X¥II of 1863 (Official Trustees’ Act) 

provided for vesting of private Trusts in the Official Trustee, 

(13) Act X of 1865 (Indian Succession Act) : — 
regulated intestate and testamentary succession. 

For amendments, see m/m. 

(14) Act XXI of 1865 (Parsee Succession Act) : — 

regulated intestate succession among Parsis and exempted them from certain sections 
of the Indian Succession Act. 

(15) Act XXI of 1870 (Hindu Wills Act). 

regulated wills of Hindus, Jainas, Sikhs, etc., in certain cases and applied to them 
certain sections of the Indian Succession Act. 

Amended by Act X of 1881 and Act XII of 1891. 

(16) Act II of 1874 (Administrator-General’s Act) : 

constituted an Administrator-General for eacli of the three Presidencies and defined 
his powers and duties. 

Amended by a series of .lets. 

(17) Act XIII of 1875 (Probate and Administration Act): — 

Amended certain sections of the Indian Succession Act. 

(18) Act II of 1877 (Probate and Administration Act); — 
defined the term “ High Court ” in Act XIII of 1875. 

(19) Act Y of 1881 (Probate and Administration Act); — 

regulated the grant of Probate and Letters of Administration in cases not governed 
by the Indian Succession Act, 

(20) Act YI of 1881 (District Delegates Act), 

provided for the grant of Probate and Letters of Administration in non-conten- 
tions oases by District Judges, 

(21) Act IX of 1881 (Administrator- Genoral’,a Act) ; — 
exempted Parsis from certain sections of Act II of 1874. 

(22) Act YI of 1889 (Probate and Administration Act): — 

Amended Act V of 1881, 

(23) ActYII of 1889 (Suoce.ssion Certificate Act); — 

consolidated the law as to the collection of debts on succession and tbc protection 
of parties paying debts to the representatives of deceased persons. 

(24) Act II of 1890 (Probate and Administration Act):--- 
amended Act V of 1881. 

(26) Act YII of 1901 (Native Christian Administration of Estates Act): — 

placed Native Christians on the same footing as Hindus for obtaining Letters of 
Administration, succession certificate, etc. 

(26) Act Y of 1902 (Administrator-General and Official Trustee Act);— 
amended the law relating to Administrator-General and Official Trustee. 

(27) Act YIII of 1903 (Probate and Administration Act); — 
made further amendments in Act V of 1881. 
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THE PROBATE ANT) ADMINISTRATION 
ACT, 1881. 


Act Y OF 1881. 

Passed by the Goveenor-General of India in Council. 
{Lleccivccl the assent of the Governor-General on, the 21st Janiiar}/, 
1S8L) 

N.B. — For convenience of reference, opposite to each Section of the Act in the 
margin, the corresponding Section of the Indian Succession Act is 
given in square brackets. 

An Act to provide for the grant of Probate.s of Wills and Letters 
of Administration to the estates of certain deceased persons. 

[As modified ii;p to the 1st March, 19091] 

Whereas it is expedient to provide for the grant of probate of 
wills and letters of administration to the estates 
of deceased persons in cases to which the Indian 
Succession Act, 1865, does not apply It is hereby enacted as 
follows ; — 

(Notes). 

General. 

(1) Construction of statutes— General rule. 

The meaning of an Act is to be gathered solely by reference to the Act it.self. 
1 Hyde. 100; 7 0. 127 = 8 G.L.R. 409. A 

(2) A Code is generally exhaustive. 

[a) The essence of a Code is to be exhaustive on the matters in respect of which 

it declares the law and it is not the province of a Judge to disregaz’d or 
go outside the letter of the enactment according to its true eonstuuc- 
tiozi. 29 C. 707 (715, (P.C.) Dzfchess o/ case ; 2 Smihh’.s 
L.O., 10th Ed., 713, F.). B 

(b) On points specifically dealt with by the enactments, Courts cannot dis- 

regard or go outside the letter of the enactments, but must ascertain 
the law, by interpreting the language used by the Legislature 3 C. 
L.J. 07 = 33 0. 927 (931). C 

(3) Effect to be given to every word. 

(a) One of the most elementary principles of the construction of statutes is 
that, if possible, effect should be given to every word. 29 C. 392 
. (399). . 1> 
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General — iOontmued). 

(b) It is a settled canon of construction that a statute ought to be so construed 

that, if it can be prevented, no clause, sentence or word, shall be 
superfluous, void or insignificant. 10 G.L.R. 459''-8 C. 637 (640), 
foUoioincf ; Reg. V. Bishop of Oxford, i Q.B.D. 261; 15 M.L.-J. 116 
(F.B.) = 28 M. 466 ; 6 G. 171 ; 4 G.L.R. .504 (oOS) ; 21 G. 319 (400) ; 
12 .4. 129 (138) (F.B.). E 

(4) interpretation according to plain meaning. 

(a) The language of a statute, taken in its plain ordinary sense, and not its 
policy or supposed intention, is the safer guide in construing enact- 
ments. Philpottv.St. George’s Hospital, 6 H.L. Gas. 338, r^/erred 
to in 1 A. 487 (496). F 

(h) Courts are bound to construe the section of an Act according to the plain 
meaning of its language, unless either in the section itself or in any 
other part of the Act, anything is found to modify, qualify or alter 
the statutory language, even if absurdity or anomaly be the result of 
such interpretation. 27 C. 11(15), referring to Vestry of the Parish 
of St. John’s Hampsted v. Cotton, (1816) L.R. 12 Ap. Gas. 1 (6) ; see, 
also, Yates v. The Queen, 14 Q.B.D, 648, referred to in 11 B. 6 (24), G 

(c) In the first instance, the gr.ammaticril sense of the words i? to be adhered 

to. If that is contrary to, or inconsistent with, any expressed inten- 
tion or declared purpose of the statute ; or, if it would involve any 
absurdity, repugnance, or inconsistency in its different provisions, the 
grammatical sense must then be modified, extended or abridged, so 
far as to avoid an Inconvenience, but no further. 28 C. 744 (748). H 

(5) Pre-existing state of law— How far guide in construction. 

{a) The proper course in interpreting an Act, intended to codify a particular 
branch of the law, is first to examine its language for its natural 
meaning uninfluenced by any considerations derived from the previ- 
ous state of the law, and not to start with inquiring how the law 
previously stood, and then assuming that it was probably intended 
to leave it unaltered, to see if the words of the enactment will be<ar 
an interpretation in conformity with this view. Per Lord Herschell 
in Bank of England V. Vagliano, L B. (1891) Ap. Gas, 107, /offozecd 
in 23 G. 571 (P.C.); 5 G.W.N. 640 (64.6) ; 7 G.W.N. 301 (.304;. I 

(b) In interpreting an Act, Oourts should consider not what the law was before 

it was passed, but what the Legislature has said is to be the law after 
the passing of that Act. 28 0.617 (528). J 

(c) To interpret a statute in the light of the previously existing law is to 

reverse the process of logical ratiocination. 6 0. W ,N. 640 (646) , follow- 
ing 2.3 C, 571 (P.C); see, also, 18 0. 620 (628, 629) (P.C.). K 

(d) The object of codifying a particular branch of the law is that, on any 

point specifically dealt with, the law .should thenceforth be ascertained 
by interpreting the language used in that enactment, instead of, 
as before, searching the authorities to discover what may bo the lav?, 
as laid down in prior decisions. 23 G. 663=23 LA. 18. L 
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Q.QnQr3.\— [Continued). 

(G) In absence of express provision, Courts to proceed on principles of justice, equity 
and good conscience. 

An Act does not, where no specific provisions exist, affect the power and duty 
of a Court to act according to justice, equity, and good conscience, 
though in such cases, it must base its deeisica on sound general 
principles, and must not contravene the intentioii.s of the Legislatixre. 
a C.L.J. 67 = 33 C.927. M 

<7) Preamble, how far guide in construction. 

(ft) The purpose for Which a preamble is framed to a statute is to indicate, 
what, in generaVterms, was the object of the Legislature, in passing 
the Act. 11 A. 262 (266). N 

[h) The preamble of an Act is usually of great importance in construing the 
extent of the operation of the law and should be read with its sections. 

4 G.W.N, cexvi. 0 

(c) It is always permissible to refer to the preamble for the purpose of keeping 
the effect of the Act within, its real scope, as it usually states, or pro- 
fesses to state, the intention of the Legislature in passing the enact- 
ment. Traquand v. Board of Trade, 11 App. Gas. 286 ; see, also, 9 
W.R. 402 (404) ; 7 0. 333 (336) = 9 G.L.R. 209; 6 0. 707 (708) =8 
O.L.R. 52. P 

{d) But the preamble cannot unless there be something inconsistent with the 
spirit of the Act, be taken to cut down its express provisions. This- 
tleton V- Frewer, 31 L.J. Ex. 320; Young v. Hughes, 4 H. and N. 76.Q 
(e) The preamble to a statute can neither expand nor control the scope and 
application of the enacting clause, when the latter is clear and explicit 
but if the language of the body of the Act is obscure or ambiguous, 
the preamble may be consulted as an aid in determining the reasons 
of the law and the object of the Legislature. 6 Tnd. Gas. 259. R 
*(8) Marginal notes, how fai’ guide in construction. 

(a) It is a well-settled rule, that, in English law, the marginal notes cannot 

be referred to for the purpose of construing an Act. 8 0-^,11.699 
(706) = 26 A. 393 (406) = 7 O- C. 248 (P.C.). S 

[b) The marginal notes to a section do not form part of the enactment and 

cannot be looked to for the purpose of construing the section- 25 0. 
858 (862) ; 24 B- 120 (122) ; 23 C. 55 (59) ; Claydon v. Green, L.R. 
3 C, p. 511 ; A.G. v. G.E. By, Co., L.R. 11 Ch. D. 449 (465) ; Sutton 
V. Sutton, L.R. 22 Gh. D. 511. T 

(9) Illustrations, how far guide in construction. 

(n) Illustrations are only intended to assist the Courts in construing the 
language of an enactment. Per Cozich, in 22 W.R. :3G7. XJ 

(b) Illustrations, though not exhaustive, furnish some indication of the pre- 

sumable intontion of the Legislature. 13 B. 491 (496). ¥ 

(c) Illustrations may be useful so far as they explain the meaning of the section 

hut must never be .allowed to control its plain meaning, especially 
when the effect would be to curtail a right, which it would, in its 
ordinary sense, confer. 7 0. 1-32 |132) = 8 O.L.R. 281 (283) ; see, also, 
22 W.R. 367 (-368); 28 W.R. 311 (312); 6 0. 171 (185); 5 A. 573 (675).W 
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(ieneral—iContimied). 

(d) The illustrations make nothinfc law which would not be law without them.. 

They onlj- exhibit the law in full action, and show what its effects will 
be on the events of ccnimoii life. Whitely Stoke’s Anglo-Indian 
Codes, Vol. I, p. XXY. X. 

(e) The illustrations are not merely examples of the law in operation, but the 

law itself , showing by examples what it is. Report of Law Commis- 
sioners on the Indian Succession Act. Gazette of India, Extraordi- 
nary, 1st July, 1864, p. 53. Y 

(10) Value of English cases. 

In interpreting an Indiari Act, help may he derived from the English cases 
which are as much authoritative as the decisions of the superior 
Courts of India, and where the Indian law' is similar or the same, 
their authority is conclusive. See 12 Q.B.D. 224. Z 

(11) Meaning of words— Definition. 

(a) The effect of an interpretation clause is to give the meaning assigned by it 

to the word interpreted in all places of tbe Act, in which that W'ord 
occurs, and not annex to the thing defined every incident attached to 
it by any other Act of the Legislature. 12 C. 4.30 (433) ; see, also, 15 
A. 141 (143). A 

(6) It would be unreasonable to hold that the Legislature used the same word 
in different senses in the same Act. 22 B. 235 (238). B 

(c) A Court is not at liberty to import into an Act definitions provided for the 

purpose of some other Act. 15 A. 141 (143). C 

(d) When certain words in an Act, that have received judicial construction, 

have been repeated with no altei'ation in a subsequent statute, the 
Legislature must be taken to have adopted the same meaning. Per 
James, L. J., in Ex parte Gampbell, L. R. 5 Oh. App. Gas, 703, 706 ; 
referred to in 29 G. 890 (905), 11 O.W.N. 1005 (P.C.). » 

(12) Courts bound to give effect to expressed intention of Legislature. 

{a) The intention of the Legislature can only bo legitimately ascertained from 
that which it has chosen to efinct cither in expres.s words or by 
reasonable and necessary implication. Per Lord Watson in SaJoman 
V, Saloman, L R. 1897, Ap. Oas. 38. B 

(b) The Court knows nothing of the intention of an Act, except from the words 

in which it is expressed, applied to the facts existing at the time. 
Logan V. Coiirtovm, 13 Beav. 22, referred to in 1 A, 487 (496). F 

(c) The intention must he ascertained from the words of a statute, and not 

from any general inferences to be drawn from the nature of the ob- 
jects dealt with by the statute. Fordyce v. Bridges, 1 H.L. Gas. p. 1, 
referred to in 1 A. 487 (496). G 

(13) Statement of Objects and Reasons, how far guide in construction. 

In the judicial construction of Indian, as well as of British, statutes, the pro- 
ceedings of the Legislature that re.sulted in their passing, and the 
state of circumstances under which they were passed, must he exclud- 
ed from consideration, and the Courts should confine themselves to 
the bare enactment. 22 G. 788 (798, 799), (P.C.) ; 22 0- 1017 (1022) 
(F.B.) ; 22 B; 112 (127) ; 21 G. 732, overruled, H 
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General — {Concbided) . 

■(14) Statutes, when rstrcspectiye. • 

Acts are generally prospective and not retrospective in their operation except, 
(a) When they are expressly declared to be rotvo.opective, and 
(5) When they only afiect the procedure of the Court. 1-i B. 51G (525), refer- 
ring to Wright v. Hale, 30L.J. Ex. 40; Kim, brag v. Drajm', Jj-B,, 
3 Q.B. 161 ; Moon v. Durden, 2 Exch. 22 ; 6 M.I.A, 103 (126) ; Beid 
V. Reid, L.R. 31 Ch. D. 408 ; AZZ/msoji V. i}roo/.:iw/, L.li. 26 Ch, D. 
564 ; see, also, 13 G.P.L.R. 143 (144) ; S C.W.N. 201 (206) ; 6 M.H, 
C. 122 (126). I 

i.— “ Cases to which the Indian Succession Act does not apply. ” 

<1) Hindus, Muhammadans and Buddhists are not governed by the Succession Act. 
S. 381 of the Succession Act X of 1865 declares the Act inapplicable to 
into.state or testamentary succession to the property of any Hindu, 
Sluhammadan or Buddhist. J 

i{2) Governor-General is empowered to exempt any race, sect or tribe' from the 
operation of the Succession Act. 

S. 332 of the Succession Act X of 1865 empower.? the Governor-General to 
exempt any r.ace, sect or tribe from the operation of the Succession 
Act. K 

CHAPTER L 

Preliminary. 

1. This Act may be calle(3 the Probate and 
Administration Act, 1881 i ; 

It applies to the whole of British India 2 ; 

and it shall come into force on the first day 

of April, 1881. 

(Notes). 

/. — “ This Act may be called the Probate and Administration Act. ” 
i(l) History of the law of intestate and testamentary succession in India. 

In 1865, the first Act on this branch of the law was passed, following the lines 
of English Law, but this Act was expressly made inapplicable to the 
case of the wills of Hindus, Mabomedaus and Buddhists. (See 
S. 331, Indian Succession Act). In 1870, however, the Legislature 
felt that it might go further, and accordingly, it pjassed an Act (XXI 
of 1870), axj}ending to Hindus, Jains, Sikhs and Buddhists the main 
provisions of Act X of 1865; but still excepting Mahomedans. In 
1881 the Legislature.felt it was safe to go further still, and proceeded 
accordingly, to rerhove this last exception, and to enact Act V of 1881, 

■ which was made as applicable to Mahomedans as to other classes. 
Per TFcsf, in 7 B. 266 (270). L 


Short title. 

Local extent. 

Commencement. 


[Sec. 1.] 
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i.—.“Thts Act may be called the Probate and Administration Act” 
—(Concluded)^ 

(2) State the law at the time of the passing of the Probate and Administration 
, Act. ... 

“ There ia, speaking generally, no means of conferring upon any one a eomplete 
and conclusive title as representative of the estate of a deceased 
Hindu, Mahomedan, or Buddhist, or other person exempit from the 
operation of the Indian Succession Act. The Hindu Wills Act, is at 
present limited in its operation to the Presidency Towns and Lower 
Bengal; and even if the proposal to extend it to other parts of British 
India, now under considerationj is carried out, it will still apply only 
to cases of testamentary succession among Hindus.” Speechof Sir 
Whiclej'' Stokes in introducing the Bill for the Probate and Adminis- 
tration Act. M 

(3) Object of the Probate and Administration Act. 

The object seems to have been to frame an Act which would be applicable to all 
natives of thi,s country, whilst leaving the existing law as to those 
Hindus to whom the Hindu Wills Act applied, uiatouehed. Per 
Sargenty C.J., in 8 B. 241 (254). N 

(4) Intention of the Legislature in passing the Probate and Administration Act. 

Looking at the scope and policy of the Probate Act, it is apparent that it was 
the intention of the Legislature that an estate should not be left un- 
represented- 12 0. 375 (378). 0- 

2. — It appiies to the whole of British India, ” 

(1) “ British India ” defined— General Clauses Act. 

“ British India ” shall mean all territories and places within Her Majesty’s 
dominions which are for the time being governed by Pier Majesty 
through the Governor-Crcneral of India or through any Governor or- 
other officer subordinate to the Governor-General of India. S. 3 (7) 
of Act X of 1897 (General Clauses). F 

(2) Do.—Indian Succession Act. 

“ British India ” means the territories which are or may become vested in Her 
Majesty or her successors by the Statute 21 and 22 Viet. cap. lOG- 
(d7i Act for the better Government of India). See S. 3, Act X of 1865. Q' 

(8) “ India defined— General Clauses Act.” 

” India ” shall mean British India, together with any territories of any Native 
Prince or Chief under the suzerainty of His Majesty exercised through 
the Governor-General. S. 3 (27) of Act X of 1897 (General Clauses). R 

(4) India — British India— Difference. 

(a) India, as distinguished from British India, includes the territories of Native 
States. See 24 & 25 Viet. c. 67, S. 22 ; 28 & 29 Viet., c. 15, S. .3 etc. 


cifed in Ilbert’s Govt, of India, 2nd Edn,, p. 264. S* 

(b) But India in the wider sense, would not include French or Portuguese terri- 
tory. Ilbert’s Govt, of India, 2nd Edn., p. 265. T 

(5) Aden, if part of British India. 

Aden is part of British India, and is included in the Bombay Presidency. Soe- 
Aden Laws Regulations (11 of 1891). H 
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2. — It appHes to ihe whole of British India — {Coticliided), 

(6) Pljices where the Act has been declared to be in force. 

(i) In upper Burma, except the Shan states. Seethe Burma Laws Act, XIIT 

of ISOS, S. 4 a) and Sch. I. Y 

(ii) In British Baluchistan. See the British Baluchistan Laws Regulation, 

Iofl890, S. S. W 

(hij As regards S. 154, in the Santhal Parganas. See the Saatbal Parganas 
Settlement Regulation, III of 1872, S. 3, as amended by Regulation 
III of 1899. X 

(iv) In the Scheduled Districts of Hazaribagh, Lohardiiga, Maubhum, 

Dhalbhumand the Kolhari. See Notification in Gazette of India, 1831, 

Pt, I, p. 504 made under S. 3 {a) of the Scheduled Districts Act, XIY 
of 1874. Y 

(v) In the town of Mandalay. See Act XX of 1886. Z 

(vi) In the Flydrabad Assigned Districts. See Notification dated 4th Nov. 

ISSl, Gazette of India 1881. Part I, p. 540. A 

[331, 332.] 2. Chapters II to XIII, both inclusive, of [Ss. 331, 382] 

Personal applica- this Act shall apply in the Case of every Hindu, 
Muhammadan, Buddhist i and person exempted 
under section 332 of the Indian Succession Act, 

1865 2 , dying before, on or after the said first day of April, 1881 : 

Provided that nothing herein contained shall be deemed to 
render invalid any transfer of property duly made before that day ; 

Provided also that except in cases to which the Hindu Wills 
Act, 1870 B, applies, 

no Court in any local area beyond the limits of the towns of 
Calcutta, Madras and Bombay and the territories for the time being 
administered by the Chief Commissioner of British Burma 

and no High Court, in exercise of the concurrent jurisdiction 
over such local area hereby conferred, 

shall receive applications for probate or letters of administrations 
until the Local Grovernmeiit has, with the previous sanction of 
the Governor-General in Council, by a notification in the official 
Gazette, authorized it so to do 6. 

(Notes). 

1. — “ Case of every HindUt Muhammadan, Buddhist.” 

(1) Persons to whom the Indian Succession Act is applicable. 

(i) All natives of India other than these comprised iu the terms “Hindu, 
iMahoinedan and Buddhist " and not exempted under S. 332 of the 
Succession Act. Hend. 3rd Ed., p. 2. B 

) Europeans domiciled in this country. {Ibid.) C 
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/. — “ Case of every Hmdu, Mubammadati, Buddhist ’’’—'{Continued), 

(iii) All Europeans in this country not having an Indian domicile, except in 

so far as the Succession Act relates to succession to moveable property . 
{Ibid.) D 

(iv) East Indians or persons of mixed European and native blood. {Ibid.) E 

(v) Native Christians in this comitry. 2 M. 209 ; 9 M. 466 ; 10 M. 69; 7 M.H.. 

C.R. 121 ; 19 B. 783 ; 9 M. I. A. 239. P 

(vi) Parsi.s, in regard only to testamentary succession, lleud., 3rd Ed., p. 2.G 

(vii) Armenians in this country. 1 Pult, 224. H 

(viii) Jews in this country. 1 C. 148 (except in Aden where they have been 

exempted under S. 332 of the Suceession Act). I 

(2) Hindus, Muhammadans and Buddhists are not governed by the Succession 
Act. 

As to this, see S. 331, Act X of 1865 ; see also 1900 P.L.R. 251 (265) ; 9 0.0. 
159 ; 10 W.R. 417. J 

(3) Who are Hindus? 

(ft) The term Hindu in the Indian Succession and the Probate and Adminis- 
tration Acts must be understood in a theological sense. This does 
not mean that the Court is to take upon itself to decide what doc- 
trines do or do not properly belong to Hinduism and thereupon to 
find whether a particular person was or was not a Hindu. Such an 
enquiry is obviously impossible for a British Indian Civil Court to 
institute, and such a decision equally impracticable. The Court 
must, therefore, proceed upon what is generally understood to be the 
meaning of the expression. (1900) P.L.B. 268. K 

{b) The term “Hindu” is used as a theological term and denotes any person 
professing any form of Brahminical religion or religion of the Puranas 
19 B. 783 (789). Per Btarlinrj, J. folloioincj the opinion of Mr. Stokes 
in Anglo-Indian Codes, Vol. I, p. 483. h 

(c) It is not sufficient to bring a man within the definition of “ Hindu ” to 

prove his Hindu birth and origin. It is also required that he should 
be a Hindu at the time when the question in issue in the case arises. 
Thus, in a dispute as to the succession to a deceased personbs e.state, 
he should be proved to have been a Hindu at the time of his death . 
(1900) P.L.R. 251 (268). M 

(d) To define the term “ Hindu ” accurately and at the same Lime sufficiently 

comprehensively as well as distinctively is extremely diJficult. The 
Hindu religion is marvellously catholic and elastic. Its theology is 
marked by asceticism and tolerance and almo.st unlimited freedom of 
worship. Thus, though, no trait is more marked of Hindu society, in 
general, than its horror of using the meat of the cow, yet, it includes 
within its pale the sect of c/iawars who profess Hinduism and eat beef 
and the flesh of dead animals. (1900) P.L.R. 251 (263). N 

(4) Jains, whether Hindus. 

(a) The word “ Hindu ” in S. 331 of the Indian Succession Act is u.scd in a 
generic sense .and includes Jains. It is now' settled law that the 
ordinary Hindu Law of inheritance is to he applied to Jains in the 
absence of proof of custom and usage varying that law. 3 A. 55 (5S); 
4 C. 744. ■ ■ ‘ '■ O 
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/. — ‘‘Case of every Hindu, Muhammadan, Buddhist “—{Continued), 

(h) The personal law of the Jains is the ordinary Hindu Law of the place 
where they are settled, 2S B, 255 (2G3). P 

(c) The .Tains, in the absence of evidence as to any special custom among them, 
are governed by the Hindu Law of inheritance applicable in that part 
of the country in which the property is situate, vi^., the Dayabhaga 
in Lower Bengal generally, the Mitakshara in the Mitakshara 
Districts, and the Mithila in the Mithila country. S W.R. 116 (118). Q 
id) The Jains are of mostly Vaishya origin ; and the ordinary Hindu Law 
governs succession disputes among them. The word “ ordinary ” here 
indicates the general or. normal Hindu Law, — the law of the three 
re-generate c,astes. As the Jains are mostly Vaislij'a.s, it is j)lain that 
the exceptional rules laid down for Sudras can have no place in mat- 
ters relating to them. 23 B. 257 (264). R 

(e) Succession to property among Jains is regulated by the ordinary Hindu 
Law, notwitbstanding their divergence from Hindus in matters of 
religion. S 

) The Jains constitute a sect of Hindus, differing from the rest in some very 
important tenets. In other respects they follow a similar practice 
and maintain like opinions and observances as the Hindus. 10 Eom. 
H. C. 241 (250). T 

ig) The customs of the Jains, where they are relied upon, must be proved by 
evidence, as other special customs and usages varying the general law 
should be proved, and, in the absence of proof, the ordinary law must 
prevail. 6 LA. 15 (P.C.). U 

(h) Where no special custom is proved the law to be applied to the Jains is 

the ordinary Hindu Law. 16 B. 347. Y 

(i) But as to some matters, the Jains might be governed by special laws and 

usages. 1 A. 688 (702) (P.G.). , W 

(j) In matters of succession, the Jains are not governed by, the Indian Succes- 

sion Act. 3 A. ,55 (6 I. A. 15, F.). X 

(k) See also 31 0. 11 (30) (P.C.). Y 

(5) Sikhs, whether Hindus. 

(«) The Sikhs are, at all events, at the present time, regarded only as a sect of 
Hindus. The Sikhs respect the Hindu panthe.on and observe most 
of the religious rites of Hindus on birth, marriage, death and other 
occasions. Nanak, the founder of the faith was a Hindu; and Govind 
Singh, from whom the most prominent and distinguished of the Sikh 
sects derive their origin was himself a votary of Durga. Sikhs and 
Hindus intermarry, and it sometimes hiappens, that, in a family, one 
brother is Sikh while the other remains a Hindu- (1900) P.L.R. 251 
(265). Z 

(5) Sikhs are treated as a sect of Hindus or 'Gehtus, of which they are a dissent- 
ing branch. 10 B.H.O. 241 (259). A 

(c) The term Hindu or Gentu, when used in the Regulations, Acts, Statutes 

and OharteraJn which Hindus or Gehtus have been declared entitled 
to the benefit of their own law- of succession and of contract, has been 
largely and liberally construed, so that Sikhs and Jains have been 
included under the term 10 B.H.G.. 241 (259). B 

(d) A Sikh is a “ Hindu ’’. within the meaning of that term as used in S. 2 of 

the Probate and Administration Act, V of 1881. 31 C. 11 (P.C.). C 


3 
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I.— “Case of every Hindu, Muhammadan, Buddhisi”—{Gontimied). 

('(3) Brahmas, whether Hindus. 

{a) The founder of the Brahmo sect was a Hindu who never abjured his ances- 
tral religion. He was a mere reformer and iJrofessod to restore the 
ancient faith to its original purity. Thus, Bralimoism, being a 
faith of Hindu origin, and considering also the extreme tolerance of 
Hinduism in matters of mere belief, it cannot be said, that a mere 
profession of Brahmoisxn necessarily make a man cease to be a Hindu, 
unless he also abjures thes ocial rules of Hindus and declares himself 
not to be a Hindu. (1900) P.L.E. 251 (270). D 

[b) In the province of Punjab, the fact that a Hindu has become a Brahmo 
does not ordinarily make any difference in his position among his 
brother Hindus, and ho is treated as a Hindu as before. (1900) P.L. 
R. 251 (271). 3E 

(7) Non-Aryans, whether Hindus. 

The word “Hindu” as used in S. 331, being a theological term, does not Include 
the non-Aryan natives of India, e.g., the Santhalks, Kols, the sub-Hi- 
malayan and other Bhutan tribes, the Nagas of Assam, the Kus, the 
Gondp, the Bhils, the Rajmahalis, the Xhond.s of Orissa, the Todas 
of Nilgins, the Sonars and other demonolators of Southern India. 
Stc.kes’ Succession Act, 201. P 

(8) Cutchi Memons, whether Hindus. 

Outchi Memons, though Muhammadans by religion, are governed by the Hindu 
law of inheritance. 9 B. 115 ; 10 B. 1. G 

(9) Khojas, whether Hindus, 

Khojas are governed by the Hindu Law of succession and inheritance. 12 B.H. 
0. 281, 295 ; 3 B. 34. H 

(10) Borahs, whether Hindus. 

Borahs, though Muhammadans in religion, are governed by the Hindu law of 
succession and inheritance. 20 B. 53. I 

(11) Native Christians, whether Hindus. 

Native Christians are not “ Hindus ” within the meaning of that term as used 
in S. 331 of the Succession .Act. 7 M.H.C.R. 121 ; 2 M. 209 ; 19 B. 
783 (789) ; 9 M.I.A. 239 ; 8 M. 466 ; 10 M. 69 ; 9 M. 466 ; 19 B. 680 ; 
22 T.L.R. 192; 23 T.L.R. 84. J 

(12) Whether co-parcenary can be part of the law of a Christian family con- 
verted from Hinduism. 

(») The effect of the Indian Succession Act was to convert vested co-parcenary 
rights into individual rights, and to subject such rights, in cases of 
intestacy, to the rules of successiou' provided by the Act. 10 M 69 
(72) ; but see 31 B. 25, ill/m. K 

(6) Ga-parceuership and the right of survivorship are incidents peculiar to 
Hindu law, which law, as far as it affected native Christians, was 
repealed by the Succession Act. But it did not take away any vested 
rights. 10 M. 69 (72). L 

(c) Thus two brothers A and B, belonging to a native Christian family were 
observing the Hindu law^, which governed them before tlie conver- 
sion ; and they lived as a co-parcenary from before the passing of the 
Indian Succession Act. After passing of the Act. A died. Held, 
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(1) that the Act did not take away vested rights. 

(2) that A had a vested interest on 1st January 1866 (the day on which 

the Act came into force). 

(3) that such interest continued to vest in him till his death, when a case 

of intestacy arose. 

(4) that this case of intestacy was governed by the Succession Act and not 

by rules of Hindu law applicable to co-parcenary and surviorship ; and, 

(5) that B could not take the whole estate by survivorship. lOM. 69 (72). M 
(cl) Parcenership can be a part of the law governing the rights of a Christian 

family converted from the Hindu religion. The decision in 30 M. 69 
is erroneous in .so far as it is thereby determined that the condition of 
co-parcenership is disturbed by the Succes.sion Act. 31 B. 25 (29) 
(lOM. 69, Biss.). N 

(c) The purpose of the Indian Succession Act is to amend and define the rules 
of law applicable to intestate and testamentary succession in British 
India. It does not jiurport to enlarge the category of heritable pro- 
perty. So, it does not affect rights of co-parcenership as between 
those to whom it applies. And S. 93 of the Act actually recognises a 
joint tenancy with the right of survivorship. 31 B. 25 ; 30 ISI, 69 
(Biss.). 0 

(/) A family ceasing to be Hindu iu religion may still enjoy their property 
under Hindu law. 14 W.R. (P.C.) 33, cited in 31 B. 25 at p. 31, P 

(13) Effect of conversion — Whether convert can retain the old law. 

(a) Though, by the fact of the conversion of a Hindu to Christianity, the- 

Hindu law ceases to have any binding force upon the convert, yet it 
does not necessarily involve a complete change in relations of the 
convert in the matter of his rights and interest, and his power over 
property. The convert, though not bound by Hindu law may, by 
his course of conduct after conversion show by what law he intended 
to be governed as to matters of succession, inheritance, etc., 9 II.I.A. 
199 (Abraham v- Abraham). But see 2 M. 209, noted mfra. Q* 

(b) The rule of law to regulate succession in the case of a Hindu convert to 

Christianity should be determined by ascertaining the course of his 
conduct and the usages adhered to by him since his conversion. So 
where it appeared that he and his family had severed all connection 
with Hindu society, and to matters relating to social intercourse, 
marriages, etc., abandoned all caste distinctions, and had thoroughly 
identified themselves with the members of the religion of their adop- 
tion, it is in accordance with justice, equity and good conscience to- 
apply to them the rules of inheritance prescribed by the Indian 
Succession Act. 36 P.R. 1900. R 

(c) In the case of a Hindu convert to Christianity it is possible that despite a 

change of religion, a change of law may not take xilace. As observed 
by their Lordships of the Privy Council in Abraham y, Abraham, 
“upon the conversion of a Hindu to Christianity, the Hindu law 
ceases to have any continuing obligatory force upon the convert. He 
may renounce the: old law by which ho was bound as he has renoun- 
ced his old religion, or if he thinks fit, he may abide by the old law, 
notwithstanding he has renounced the old religion.” 52 P. W.R. 
Butsee2 M. 209 (211), m/m. S 
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{(1) The Indian Succession Act ms not in force at the time when the judgment 
in Abralmmy. Abraham was delivered. 52 P.W.R. 1907 {271). T 

{e) Certain classes of native Ghristians 'strictly retain their old Hindu usages, 
others retain their usages in a modified form, and others again, wholly 
abandon those usages, / The Christian convert could, before the Indian 
Succession Act w.as passed, elect to attach himself to any one of those 
particular classes, and he would have been governed by the usages of 
the class to which he so attached himself . 20 B. 53 (56). But sec 31 
B. 25, supt'a. U 

if) The Indian Succession Act governs the succession in Native Ghristain 

families. And since the passing of that Act such families have not 
been at liberty to adhere to the Hindu Law of Succession. The case 
of x46m/mOT V. A6m/iam shows that, before the passing of the Indian 
Succession Act, 1865, native Christian converts from the Hindu 
religion were at liberty to renounce the Hindu Law of Succession or 
to adhere to it. But now they are bound by the Act, 2 M. 209 (211). 
But see 31 B. 25. Y 

ig) Native Christian families are not at liberty to adhere to the Hindu Law of 

Succession since the jjassing of the Indian Succession Act. 9 M. 460 
at p, 41 L, folloioing 2 M, 209 ; but see 31 B. 26, supra. W 

(h) Where a native Christian, whose family had, up to 1866, observed the 

Hindu Law of Succession had, by such Law, acquired at his birth an 
interest in ancestral property, the subsequent enactment of the Suc- 
cession Act would not divest him of such interest. 2 M. 209. X 

(i) AVhere a native Christian family had, to 1866, observed the Hindu Law 

of Succession, and where a son born in such a family had acquired 
at his birth an interest in the ancestral property, it would be open 
for such son to sue his father and brother for a, partition and separa- 
tion of his share in the family estate. And the subsequent enactment 
of the Succession *4ct would not affect his rights. 10 M. 69 (71). Y 

ij) Where there is nothing in the conduct of the parties and usages adhered to 
by them after conversion, to justify the applicability of the rule of, 
justice, equity and good conscience as laid down.in S. 6 of the Punjab 
Lasvs Act (IV of 1872), the rules of inheritance as prescribed in the 
Indian Succession Act regulate the succession to property among 
Native Christian converts from Hinduism. 36 P.R. 1909=1 Ind. 
Gas. 697. Z 

Who are Muhammadans. 

(fl) In order to determine whether a parson is a Mahomedan or not the Courts 
ought to look at what he professes at the present time, and not at the 
stock whence he was derived, nor at the fact that he may, in matters 
of succession and inheritance, be governed by Hindu Law in whole or 
in part. 19 B..78.3 (789). . Per.SZnrZiwg, A 

(5) Cutchi Mamons are a class of ■ Mahomedans, although in one point they 
observe a Hindu usage which is not in accordance with the Alahomcdan 
Law. Such a deviation from Mahomedan Law and. usage is not 
enough to bring them within the term Hindu. ” Marriages among 
them are celebrated by the Kazi, they attend the Maszid, and they 
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belong lo the sunni division of Mahomedans. Thus, the law appli- 
cable to them is the MaTiomedan Law, except when an ancient and 
invariable spernal custom to the contrary is established, 6 B. 452 
(460). E 

(c) The rule that in questions of .succession and inheritance the Hindu Law is 
to be applied to Hindus, and tbe Mahomedan Law to IMahomedans, 
must be understood to refer to Hindus and Mahomedans, tmt by birth 
merely, but by I'eligion also. 9 M.T.A. 195 (243). Per Lard Kings- 
doivn. C 

(15) Whether orthodoxy necessary to make one a Hindu or a Mahomedan. 

[a) In determining whether parties to a .suit arc Hindus or Jlahomedans within 
the meaning of S. 24 of Act YI of 1871 (Bengal Civil Courts Act) we 
must apply its terms strictly, and confine their operation to those 
who may properly be regarded as orthodox believers in the one 
religion or the other. 4 A, 343 (347). I> 

[b The mere circumstance that a person may call himself or be termed by 
others a Hindu or Mahomedan, as the case may be, is not enough to 
have the Hindu or Mahomedan Law^ made the rule of decision in his 
case. His only claim to have a special kind of law aisplied to him is 
that he follows and observes a particular religion, that, of itself, creates 
his law for him. If he fails to establish his religion, his privilege to 
the application of its law fails also, and he must be relegated to 
that class of persons whose cases have to be dealt with according to 
justice, equity and good conscience. 4 A. 343 (348). E. 

(c) A Hindu does not eea.se to be a Hindu in contemplation of law, simply by 

reason of heterodox practices. Thus, taking food prohibited to 
Hindus, eating with Christians and M.ahomed.ans, etc., though they 
iirvolve the social ban, do not amount to rennnciatiori of religion. 
(1900) P.L.R. 251 (2731. F 

(d) Although if a Sikh smokes, and cuts his hair, and eats food cooked by 

Mahomedans and Christians and low caste men , and thereby breaks 
the ordinances obligatory on him, he may be subjected to social 
excommunication and religious purification, yet he does not thereby 
cease to be a Sikh ; nor does he cease to be governed by the Hindu 
Law applicable to him. P.L.R. (1900), 251. But see 4 A. 343, 
contra. G 

(e) AVhen a man is born a Hindu or Sikb and has not openly renounced his 

original faith and adopted a hostile one, when he still calls himself a 
Hindu or Sikh and is so termed or regarded by others, it is practically 
impo.ssible for the Civil Court to say that he has ceased to be a Hindu 
or Sikh within the meaning of the law merely because some of his 
practices in living, or articles of belief are opj)osed to those of other 
Hindus or Sikhs. {1900} P.L.R. 251 (276). H 

(IG) Conversion from Hindu to Mahomedan faith— -Right to retain Hindu usages. 

Whether it is competent for a family converted from the Hindu to the Maho- 
mecl an faith to retain for several generations Hindu us.agG3 and cus- 
toms, and by virtue of that retention to set up for itself a .special and 
customary law of inheritance? Qum-e. 10 M.T.A. 511 (538). I 
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/. — “Case of ev&ry Hindu, Muhammadan, Buddhist " — (Concbided) . 

(17) Who are Buddliists. 

{(i) Confucians and Taoisfcs are not Buddhists and are therefore not exempted 
by S. 331 from the provisions of the Indian Succession Act. Lower 
Burma Selected Judgments (1872 — 1892), p- 135. J 

{b) “Buddhist” will include the Burme.se, the Tibetans and the Lopchas in 
British India, Stoke’s Succession Act 200; Henderson, 3rd Ed., 
374. , K 

(18) Parsis, governed by what law. 

(a) In respect of testamentary succession Parsis are governed by the Indian 
Succession Act. Hend, 3rd Ed., p, 2. L 

(fc) But in respect of intestate succession Parsis are governed by the Par si Suc- 
cession Act, XXI of 1865. M 

(19) Powers regarding grant of Probate of Monlmeio Recorder’s Court. 

As to this, see notes under S. 12, infra. N 

2. — “Person exempted under section 332 of the Indian 

Succession Act, 1865. " 

(1) Governor-General empowered to exempt any race, sect or tribe from the oper- 
ation of the Succession Act. 

As to this, see S. 332, Act X of 1866. 0 

'(2) Classes exempted from the operation of the whole of the Succession Act re- 
trospectively front its passing. 

(i) All native Christians in the province of Goorg. SeeQazotte of India, 1868, 

25thJuly,p. 1094; see, also, 19 B. 783(789). P 

(ii) The Jews of Aden. See Gazette of India, 1886, p. 707. Q 

(hi) The members of the races known as Kahsias and Syntengs in Assam. 

See Gazette of India, 1877, p, 512. R 

3. — Cases to which the Hindu Wills Act, 1870, applies.” 

‘Scope of the Hindu Wills Act. 

The Hindu Wills Act, XXI of 1870, applies to the Wills of Hindus, Jainas, 
Sikhs and Buddhists in the Lower Provinces of Bengal and in the 
towns of Madras .and Bombay. See S. 2, Act XXI of 1870. S 

” Chief Commissioner of British Burma.” 

(1) “British Burma” now means Lower Burma. 

“ British Burma,” now means Lower Burma. See the Burma Laws Act, XIII 
of 1898, S. 7. T 

(2) Chief Commissioner of Burma is now its Lieutenant-Governor 

The Chief Commissioner is now Lieutenant-Govornor of Burma. See Pro- 
clamation dated 11th April, 1897. Gazette of India, 1897, Pt. I, p. 

261. Xj 
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• S.—" Shall receive applications for prohate or letters of 
admiaistration,” 

(1) Jurisdiction of mofussil District Judges to grant probates of Hindu -sHHiB before 
and after the Probate and Administration Act. 

(i) Before the passing of the Probate and Administration Act, mofussil Dis- 

trict Courts were held to have no power to grant probate of a Hindu 
will not governed by the Hindu Wills XXI of 1870. 6 O.L.R. 

■■ 138. ¥■■■:: 

(ii) Since the passing of Act V of I8S1, the District Courts have Jurisdiction 

to entertain applications for the grant of probate or letters .of adminis- 
tration in respect of wills of Hindus, though made prior to IS70. 14- 
G. 37. W 

(iii) But in the case of Hindu wills executed before 1S70, it is not obligatory 

upon executors or persons claiming letters of administration to obtain 
such probate or letters of administration before they can establish 
their right in respect to any property of the deceased in a Court of 
Justice. For, S. 187 of the Succe.«sion Act is not incorporated in the 
Probate Act. 17 0.272. X 

(2) Power of High Court to grant probate of Hindu wills under the Letters Patent. 

(ffl) In the exercise of their testamentary jurisdiction, the High Courts of 
Bengal, IMadras and Bombay have power to grant probates of the 
wills of Hindus who die possessing any property within the limits of 
the ordinary Original Civil Jurisdiction of such Courts. See S> 84 of 
the Letters Patent of 1865. Y 

(?;) Such power is not dependent on the place of the death of the testator. 1 
Ind. Jur. (N.S.) 10. Z 

(3) Jurisdiction to grant administration to native estates originally proceeded on 

the principle of consent. 

As to this, see notes under S. 51, infra. A 

6.—“ Until the Local Government, has, with the previous sanc- 
tion of the Governor^General- in-Council authorised 

it so to do.” 

Courts authorised to receive applications for probate and letters of administra- 
tion. 

_(i) Bengal-, (see Calcutta Gazette, 1881, Pt^ I, p. 445). 

(a) The High Court at Calcutta, throughout the territories subject to the 
Lieutenant-Governor of Bengal : 


(6) All District Judges, within the said territories: 
and (c) such Judicial Officers as the High Court may from time to time appoint as 
District Delegates. 

(ii) The Andaman and Nicobar Jslatids: (see Gazette of India, 1881, Pt. I, 

p. 214). 

(a The Court of the Deputy Superintendent, 
and (5) The Court of the Chief Commissioner. 

(iii) Assavi: (see Assam Manual of Local Rules and Orders, 1893 Ed.,p. 

180). 

(a) The High Court at Calcutta, throughout Assam : 
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Governor^^GeneraUin^-Coancil ... authorised it so to do [Concluded). 

{b) All District Judges within the Province 
and (c) such Judicial Officers as the High Court may from, time to time appoini. 
as District Delegates. 

(iv) The Punjab : (see Punjab Gazette, 1881, Pt. 1, p. 483). 

(a) The Chief Court, throughout the territories administered by the Lieute- 

nant-Go%'eraor of the Punjab. 

(b) All District Judges, within the said territories ; 

and (c) such Judicial Officers as the Chief Court may from time to time appoint 
as District Delegates. 

■ (v) Madras : (see Madras List of Local Rules and Orders, 1898 Ed., p. 161). 

(a) The High Court at Madras, throughout the territories subject to the 
Governor in GouneiL 

(&) All District Judges, within the said territories ; 
and [c) such Judicial Officers as the High Court may from time to time appoint 
as District Delegates. 

(vi) The Central PnnHnces ; (see Central Provinces Gazette, 1004, Pt. Ill, 

p. 277). 

(«) The Judicial Commissioner, throughout the territories under the adminis- 
tration of the Chief Commissioner : 

and (b) Every District Court within the Civil District for which it has been 
established. 

(vii) Coorg : (see Coorg District Gazette, 1889, Pt. T, p. 50). 

(a) The Court of the Judicial Commissioner : 

and (b) the Court of the Commissioner. 

(viii) Bombay: (see Bombay List of Local Rules and Orders, 1896 Ed., Vol. 
T.’p. 25-2). 

(fl) The High Court at Bombay, throughout the territories subject to the 
Governor in Council. 

{b) All District Judges, within the said territories 
and (c) such Judicial Officers as the High Oourt may from time to time appoint 
as Disiriot Delegates. 

(ix) Ajmer-Mcrwara : (see Gazette of India, 1889, Pt; 11, p. 534). 

[a) The Court of the Chief Commissioner ; 

and [b) the Court of the Commissioner. 

(x) The Ciiiicd Provinces: (see the United Provinces Rules and Order.s). 

(a) The High Court at Allahabad, throughout the tcrritorio.s .subject to the 

Lieutenant-Governor, 

(b) The Judicial Commissioner of Oudh, throughout the torritories .subject to 

the Chief Commissioner. 

(c) AU District Judges, wdthin the United Provinces : 

and (d) such Judicial Officers as the High Court or the Judicial Commissioner 
may from time to time appoint as District Delegates. 

(xi) Upper Burma: (see Burma Gazette, 1897, Pt. I, p. 289). 

(a) The Court of the Judicial Commissioner. 

and (b) all District Courts. 


B 
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Interpretation- 3- In this Act, unless there be something [sec, 3.3 

repugnant in . the. .subject or context,— 

^ “ P.L’ovince ” includes any division of British 

’ India haying a Court of the last resort: 

“ minor ” means any person subject to the Indian Majority 
^ ,, Act, 1875, who has not attained his majority 
within the meaning of that Act, and any other 
person who has not completed his age of eighteen years ; and 
“minority” means the status of any such 


“ will ” means the legal declaration of the intentions of the 
,, ,, testator with respect to his property, which 

he, desires to be carried into effect after his 
death . 

, “ codicil” means an instrument made in relation to a will, 

“ ■dicii4-” explaining, altering or adding to its dis- 

positions. It is considered as forming an addi- 
tional part of the will : 

, “ specific legacy ” means a legacy of speci- 

fied property : 

“demonstrative “demonstrative legacy” means a legacy 

legacy 6;’’ directed to be paid out of specified property ; 

“ probate ” means the copy of a will certified under the seal 
of a Court of competent jurisdiction, with a 
“probate?:” grant of administration to the estate of the 
testator; 

‘‘ executor ” means a person to whom the 
“ executors : ” execution of the last will of a deceased person is, 
by the testator’s appointment, confided : 

“administrator” means a person appointed by competent 

.. . . . ' y ^ authority to administer the estate of a deceased 

.. admim-strator 9 _ 
person when there IS no executor : and 


‘ ‘ demonstrative 
legacy 6 


‘‘District Judge 10 


“ District Judge ” means the Judge of 
principal civil court of original jurisdiction. 
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J.~*‘ Province.” 

{1) Definition same as in the Succession Act. 

The definition of “ Province ” in this Act is the same as that given in S. 3 
of the succession Act,. of 1865. C to B 

{2) “ Pi’ovince ” defined— General Clauses Act. 

“ Province” shall mean the territories for the time being administered by any 
local Government. S. 3 (43) of Act X of 1897 (General Clauses). P 

<3) Assam, whether Province. 

(a) Assam does not come within the definition of a Province, but of a Di.striob 

for the purposes of this Act. 12 W. R. 424 (425). G 

(b) There is now a separate Province known as Eastern Bengal and Assam 

under a Lieutenant Governor. TIcud. p. 3. H 

2. — “ Minor,” ” Minority.” 

(1) Definition different from that in the Succession Act. 

(а) The definition of “Minor” in this Act is somewhat different from that 

given in S. 3 of the Succession Act, X of 1865. I 

(б) The Succession Act defines “minor” as any person who shall not have 

completed the age of eighteen years. See S. 3, Act X of 1866. 3 

(2) Age of majority of persons domiciled in British India — General Clauses Act. 

(a) Every minor of whose person or property or both, a guardian, other than a 

guardian for a suit within the meaning of Chapter XXXI of the Code 
of Civil Procedure, has been or shall be appointed or declared by any 
Court of Justice before the minor has attained the age of 18 years, 
and every minor of whose property the superintendence has been or 
shall be assumed by any Court of Wards before the minor has attain- 
ed that age shall, notwithstanding anything contained in the Indian 
Succession Act (No. X of 1865), or in any other enactment, he 
deemed to have attained his majority when he .shall have completed 
his age of twenty-one years and not before. S. 3 of Act IX of 1875 
(Indian Majority). K 

(b) Every otb or person domiciled in British India shall be deemed to have 

attained his majority when he shal-l have completed his age of eighteen 
years and not before. S. 3 of Act IX of 1875 (Indian Majority). L 

.(3) Period of minority under the definition same for all persons whether domiciled 
in British India or not. 

(n) S. 3 of the Probate and Administration Act fixes the limit of the period of 
disability for the purpose of the Act, not only for persons domiciled 
in British India, but for any other persons whether they be aliens or 
not. 21 0. 91. 

(6) So an alien, e.g., a native of the State of Bikanir seeking the authority of 
the British Court in India by an application for letters of administra- 
tion for the purpose of dealing with property in British India must 
be of the age of 18 years, whatever be the law of majority of his State. 
(Ibid.) j| 
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Minority** — (Goneluded). 

>(4) Age of majority, how computed. 

In computing the age of any person, the day, on which he Avas born is to be 
included as a whole day, and he shall be deemed to have attained 
majority, if he falls within the first paragraph of S. 3 of Act IX of 
1875, at the beginning of the twenty -first anniversary of that day, and 
if he falls within the .second paragraph of S. 3, at the beginning of 
the eighteenth anniversary of that day. S. 4= of Act IX of 1875 
(Indian Majority). 0 

t(5) Age of majority, how computed — English Law. 

In computing the age of a person for testamentary or other purposes, the day 
of his birth is included ; thus, if he were born on the IGth of January, 
1800, he would have attained his majority on the 15th of January, 
1821 ; and a.s the law does not recognise fractious of a day, the age 
W’ould be attained at the first instant of the latter day. Herbert v. 
Torball, 1 Sid. 162 ; and Lester v. Garland, 16 Vo.s. 257 ; cited in 
Jarman on Wills, 2nd Ed., Vol. I, p. 34. p 

*(6) Girl’s father born at sea — His parents unknown — Her age of majority. 

The father of a girl was born at sea and lived the greater part of his life in 
Calcutta. It was not shown of what country his parants were, or 
whether the ship in which he was born was a British ship. Held, that 
the daughter w'as not a European British .subject, and so, that she 
could not be exempted from the operation of Act XL of 1868, and 
that she attained her nnajority on the completion of the ISbhyear. 

8 B.L.R. 372 (406, 407). Q 

^(7) Wherever guardian appointed under the Guardian and Wai’ds Act, minority 

extends to 21. 

Where a guardian has been validly appointed or declared under the Guardians 
and Wards Act, the minority of the ward does not cease till he attains 
21, whether the guardian dies or is removed, or otherwise ceases to 
act. 6 Ind. Gas. 6. R 

.(8) An order for certificate of guardianship even without a formal grant extends 

minority to 21. 

Where a person obtains an order for a certificate of guardianship of a minor, 
under Act XX of 1864, the minor attains his majority when ho com- 
pletes 21 under S. 3 of the Indian. Majority Act, IX of 1876, even 
though no formal certificate of guardianship is obtained. 31 B. 80 
= 8 Boni. L.R. 897. S 

3.—** Will.** 

■i(l) Definition same as in the Succession Act. 

The definition of “ Will ” in this Act is the same as that given in S. 3 of the 
Indian Succession Act, X of 1865, T 

,<2) “ Will,” definition of. 

(a) “Will,” shall include a codicil and every writing making a voluntary 
posthumous disposition of property. S. 3 (57), Act X of 1897 (General 
Clauses).'. , H 
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Will **~(Contimied). 

(6) A will is defined by the Oudh Estates Act, I of 1869, as the legal declara-- 
tion of the intentions of the testator with respect to his property 
affected bj' that Act, which he desires to be carried into effect after 
his death. Y 

(c) A will is an instrument by Which a person makes a disposition of his pro- 
perty to take effect after his decease, and which is in its own nature 
ambulatory and revocable during his life. 1 darm. 5th Ed., p. 18. W 
fd) So where the Mohunt oi an AftAam' appointed by a document certain 
persons as trustees and P«yaris, but did not name any successor as. 
Mohunt in his ■pla.ee, held, that it amounted simply to a letter of 
appointment, and as there was no disjjosition of any property, it wars 
. not a will within the meaning of the definition of that word in the 
Probate and Administration Act. 1 Ind. Cas. 216, X 

(3) Document of a Mohuat dealing with property belonging to the idol and not to 
himself is not a will. 

A document executed by the MoJnmt oi an idol dealing with property to which 
the Mo himself had no right and providing for the succession tO; 
the Mohuntship after his death, with a right in certain persons to. 
dismiss the Mohunt for misconduct was held not a will within the- 
definition in the Succession Act (or the Probate Act). 5 Ind. Oas. 
149. Y 

(4) Who are capable of making wills. 

Every person of sound mind and not a minor may dispose of his property by- 
will. See S. 46, Succession Act, X of 1365. Z. 

(5) No technical words necessary. 

(a) No technical -words are necessary for a will. It is immaterial what the- 

form of a document may be. If it embodies the legal declarations of 
the intentions of the testator with .respect to his property, which he 
desires to be carried into effect after his death, it is a will. 36 0. 149 
(156) ; see, also, 1 Jarm. 6th Ed., p. 19. & 

[b) Ic is not necessary that any technical words or terms of art shall be used 

in a will, but only that the wording shall be such that the intentions 
of the testator can be known therefrom, S'. 61, Act X of 1865. B- 

(6) Form of instrument does not affect validity of will- 

{a) The form of a paper does not affect its title to' ijrobate provided that ibis 
the intention of the deceased Hiat it should operate after his death. 

. Masterman v. Mabe7'ly, 2 B-agg. 236. (Cited in 4 0. 721 ; 36 G. 149 at 

156 ; see, also, Glynn v. Oglatuler, 2 Hagg. 432. C 

(6) It is not necessary that the directions contained in documents allowed to 
operate as testamentary should be in direct and imperative terms. 
Williams on executors, lOtb Ed., p. 84. D 

Instruments held to be wills. 

A.— ENGLISH CASES. 

(i) An assignment of a bond by endorsement Musr/rave v, Doum, T.T. 1784,' 

cited in 2 Hagg. 247. E 

(ii) Receipts for stock and bills endorsed. Sabine v. Ooaie and Clmrch, 1782, 

^ at. 2 Hagg. 247. jp- 
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(iii) Marriage articles. Maniell y. WaU<}}i, T.T. 1796, Cit. 2 Hagg. 247. O' 

(iv) A letter containing dispositions of property to take effect after death 

may be allowed to operate as a will. Denm/ v. Barton, 2 Phiilim, 
575. : ’ H 

(v) Orders given to a banker or to a savings bank, if they contain a testa- 

mentary intention, may be allowed to operate as wills. In bonis 
Marsckn, 3 Sw. and T. 642. I 

{vi) A cheque intended to take effect after death may be allowed to operate 
as a will. BartholameiG Henley, 3 Phiilim, 317. J 

fvii) An instrument which the te.stator desires to take effect two years after 
the death of his wife if she should survive him %vas allowed to take 
effect as his will. la 6o?h's 7 Jur. N. S. 688. K 

‘(viii) A paper containing the wishes and the dying, request of the testator 
was treated as a will. In bonis Lotory, 5N. of C. 619. L 

iix) A deed of gift intended to take effect after death would operate as a will. 
Hahergha7n y. Vincent, 2 Yes. 3- 20i. M 


B.— INDIAN CASES. 

.(1) A petition presented to the Collector, if it boutaihs depositions of a 
testamentary character, may operate as a will. 22 W.R- 409. N 
■{ii) A statement made by a Hindu widow before, and recorded by, the 
Revenue Court, if intended to operate as a will in respect of the pro- 
perty comprised in such statement, will take effect as such, 7 A. 
163. 0 

‘(iii) Statements recorded in a wajib-ul-ars may amount to a testamentary 
bequest. 19 A. 16 (18) ; 28 A. 488. P 

(iv) A deed of settlement “ as to what should be done by my adopted son 

and my wife after my life-time” may operate as a will. 12 M. 490. Q 

(v) An AngiJca7'-jpatro may operate as a will. 11 ,0. 463. R 

(vi) A Dan Unnoomottee putt7’o,iii<a is testamentary in its character, may 

oporateasawill. 15W.R. 41(P.C.) (43). ' S 

{vii) A sa7nbandha-7iirnaya patra (matrimonial arrangement deed) attested 
by two or more witnesses divising property (in favour of a person 
■ marrying the daughter of the executant of the deed) to take effect 
after the death of the executant and his wife, operates as a valid will 
of the executant. 36 0. 149, T 

(viii) A written statement by an Oudh Talukdar in reply to the inquiries by 
Government, issued in the districts under circular orders regarding 
the succession of Talukdars may come within the definition of a 
Talukdar’s will in S. 2 of Oudh Estate's Act, I of 1869. 17 I.A. 82 
= 18 0. l,/oZf(/. 3 LA. 259. , U 

(ix) A declaration of the heir made by an.Oqdh Talukdar in answer to the 
usual inquiries hy the Officers of the Government, was held to be 
testamentary. 26 I.A, 194. '■ Y 
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(x) A letter written shortly before the testator’s death, containing direc- 
tions as to his property to take effect on his death, is a will under 
Muhammadan law. 21 A. 91 (P.C.). W 

M.B. — Provided they be executed and attested in accordance with the Hindu 
Wills Act, there seems to be no reason why similar documents should 
not be treated as “ will” under the Hindu Wills Act. Phil. & Trev.. 
Hindu Wills, p. 260. 

(7) The name of the instrument, is not important in determining whether it is a will 

or not. 

(rt) If the conduct of the testator and the provisions of the document show that 
the intention was purely testamentary the name of the document 
will not be very important. 5 B. 630(636). X 

(6) In determining whether a document is a will or not it is the substance of 
the transaction that ought to be taken as a guide. Thus, although a 
document be styled a deed of settlement, yet, if it was clearly intended 
to take effect after the death of the person executing the document 
it may be regarded as a will. 12 M. 490 (492). Y 

(8) The instrument must have reference to the death of the person executing it. 

(а) But it must be remembered that if the instrument is not shown to have 

reference to the death of the person executing it, it cannot be allowed 
to take effect as a will. Ghjnnv. Oglander, ^Uihgg. 4:28 ; Hab&^gJiam 
V. Vincent, 2 Ves. 204 (231). In the goods of Morgan, L.R. 1 P. ds D. 
214. Z, 

(б) The test is, whether the disposition made takes effect during the life-time of 

the executant of the deed, or after his death. Ifthelatter,itisambu.- 
latory and revocable during his life. Sind. Oas. 380. A 

(c) Thus memoranda in a book written by the testator in his own hand-writing 

after the date of the will, directing certain disposition of his property, 
one entrj- of which referred in express terms to the will were held not 
to be testamentary in their character, and, as such, could not be 
admitted to probate, 4 0. 721. E 

(d) Thus, also, where a document contemplated a present transfer of the- 

property comprised therein to the donee, and management of such 
property by him, and possession w'as also delivered to him, such facts,, 
combined with the fact that the instrument was designated a deed, 
may show that the document was intended to opera'te as a convey- 
ance and not as a will. 5 B, 630 (636). C. 

(9) Revocable character of will. 

(a) A will is in all cases revocable, even though the testator may declare it to 
bo irrevocable. Yinyor’s ease, 8 Rep. 82. B 

(&) In ascertaining, whether a document is a will, one of the tests is to ascer- 
tain whether the document is revocable or not. The irrevocability 
of a document is perfectly inconsistent with its being a will. 8 
C.W.N, 614 — 3 G.L.J. 370 ; see, also, 20 M.Tj.J, 519. See, also, in the 
goods of Robinson, L.R. 1 P. & D. 385 at p. 387 ; per Lord Penzance, 
In the goods of Coles, L.R, 2' P.' & D, 362. E 
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(r) A document wliich contains directions regarding the executant’s yropecty 
after his dsvath, which in certain circumstances, may be revoked, is 
a will., 12C.W.N. 942. P 

{d) The will of a living man does not come into operation when it has been 
executed, but only upon his death. So long as a testator is living he 
may at any moment cancel his will and make a totally different dis- 
position of his property. This power he possesses up to the hour of 
his death, provided he bo competent then to execute a valid will. 27 
A. 14atp. 15. a 

(e) If an instrument is on the face of it of a testamentary character, the mere 
circumstance that the testator calls it irrevocable, does not alter its 
quality. 3 Ind. Gas. 380, H 

{/) A statement in a will that the testator will not be at liberty to settle 
properties absolutely, is absolutely void as being a restraint upon his 
own power of alienation, and does not indicate any intention to make 
the deed irrevocable. 3 Ind. Gas. 380. I 

(10) A Will is ambulatory. 

A Will is, therefore, said to be ambulatory, until the death of the testator. I 
Will. Exors., 10th Ed., p. 94. J 

(11) No suit for cancellation of will duping lifetime of testator. 

No suit for the cancellation of a will can lie in the life-time of the testator. 
27 A. 14. K 

(12) Insertion of clause of reYocatiou— Effect. 

The insertion of a clause of revocation in an instrument, so far from indi- 
cating an intention to make .a will, gives quite a contrary colour to 
the transaction, as a will does not require an express power to render 
it revocable. Jarm'an on Wills, cifed in 20 B, 213 (214), L 

(13) Will, how distinguished from settlement. 

The most important test in distiinguisliing a settlement from a will is to see 
whether the instrument was intended to have an immediate operation 
or operation-after death. 20 B. 210 (213). M 

(14) A document may operate as a will only in part. 

{a) Where certain portion.s of a document contain a legal declaration of the 
intentions of the testator, which the testator desires to be carried 
into effect after his death, and where certain other portions of the 
same document contain provisions which the testator desires to be 
carried into effect during his life-time, it was licZti that the former 
portion amounted to a will within the moaning of S. 3 of the Probate 
and Administration Act, 1881. 22 A. 162. N 

\h) Thera is no objection to one part of an instrument operating in preesenii 
as a deed, and another infiituro as a will. Doa d, Elisabeth Cross v, 
Arthur Cross, (1846) 8 Q.B. 714 (cited in 22 A. 164). See, also, 
Peacock v. M<mh, 1 Ves. 127 ; Bagnall v. Dotoning, 2 Leo, 3. O 
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(15) If one part of instrument is testamentary, the rest may be presumed to be also 
testamentary. 

If one part of a document is testamentary in its character, it may be presumed 
that the remainder, if the language is capable of that construction, is 
also intended to be testamentary, i G.L.R. 401 (403). ' F 

(16) A document may operate as will only on. the happening of a certain cYent. 

A document may operate as a will only on the happening of a certain event, 
as “ if I die of this sickness and 0 survive me, then whatever pro- 
perty I have shall be given to G,” &c. 2 Indian Jurist, N.S. C. See, 
also, Jji f/ie poods o/ Porter, L.R. 2 P. and D, ‘22] In the goods of 
Robinson, ii.R. 2 P. and D. 171. poods o/ Mayd, 6 P.D. 17. Q 

(17) Reseryation of life interest in donor— Effect. 

A reservation of life-interest in the donor does not by itself show that the 
document is not testamentary. Testators often express a great anxiety 
that they should not be considered to have parted with anything in 
their life-time. And documents which most unquestionably are wills, 
and intended to operate as such, contain expressions intimating that 
the testator intends to remain the owner of the property until h^ 
dies. 10 G. 792 (802). S 

18) Instrument not made will by postponing enjoyment. 

An instrument is not testamentary merely because actual enjoyment under it 
is postponed until after the donor’s death. If it has present effect 
in fixing the terms of that future enjoyment, and therefore does not 
reqxrire the death of the alleged testator for its consummation, it is 
not a will. 1 Jarm. 5th Ed., 26. S 

(19) A statement in a will postponing partition does not make a testamentary 

gift. ' 

A statement in a will postponing partition of the testator’s property and 
giving- directions for management in the meantime does nob amount 
toa testamentary gift. 36 G. 75 = 12 O.W.N. 1002; 12 G. 165. T 

(20) Instructions for will, . , 

A duly executed instrument described as instructions for a will, may have 
effect as will, if it appears that it was intended to take effect in the 
absence of a more formal instrument. Bono v. Spear, 1 Phillim, 

■345., ■■ ■ ■ ■ /■■■ ■■■'■•U 

(21) Blank spaces in the middle do not affect validity of wills. 

The validity of a will is not affected by reason of blank .spaces having been 
left in it. Corneby v. Gibbons 1 Rob. 705. In the goods of Hirby, 1 
Rob, 709. : . ' ■ Y 

(22) Language of a will. 

(a) It is immaterial in what language, a will is written. Swinburne, Pt. 
4, S. 25, p, 3, cited in I Will. Exors., 10th Ed., 85. W 

[h] The directions in a will as to the disposition of property need bob be in 
direct and imperative terms. Wishes and requests have been deemed 
sufficient. See Passmore v. Passmore, 1 Phillim. 218 and other 
cases, cited in I Will. Exors.,- 10th Ed., p, 84. X 
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{23) Mattel? in which a will may be written. 

(ft) A will may be written on any substance upon which letters, figures or 
marks may be written. or impre.ssed. Majumdar’s Hindu AViils Act, 
p. 10^. Y 

(6) A will was written on a palm leaf in 1 M.H.C.R. 326. K 

(24) Wills may be written in pencil. 

(ft) A will may be written in pencil. Bateman v. Pennington, 3 ]Moo. P.O. G. 
223. - ' K 

(b) Where the part of a will written in pencil appears to be deliberative only, 

as where queries are placed in the margin, such part must bo omitted 
■ ' from the probate. In the goods of Hall, L.R. 2 P. & D. 256 ; In the 

j^oods o/ Adams, L.R. 2 P. & D. p. 367. B 

(c) And the general presumption appear.? to be, that where alterations are 

made in pencil, they are deliberative ; where in ink, final and abso- 
lute. Hawkes v. Haivkes, 1 Hagg321, 1 Will. Exors., 10th Edn,, p. 
99. C 

(25) In wills no attention to be paid to punctuation. 

In wills, as in deeds, no attention is to be paid to punctuation or to a paren- 
thesis. Sandford v. Baikes, 1 Mer. 651 ; Griffiths v. Grieve, 1 J. & 

W. 35. ' D 

{26) Testator signing in attestation clause— Intention to execute — Proper execu- 
tion. 

Where the testator signed his name in the attestation clause, but really wanted 
thereby to execute the will, it was held that such a signing was 
a proper execution of the will. Even though the paper used was a 
printed form of will, imperfectly filled in, and the testator had not 
appended his narpe and description at the head of the document and 
did not append his signature to it. 24 0.784. E 

(27) Will may be written wholly by testator — Signing not necessary. 

A will may be written wholly by the testator in his own handwriting. In 
such a case it need not be signed or attested. See S. 53, infra. F 

(28) Nuncupative will under Hindu law — Validity. 

(ft) A nuncupative will by a Hindu would be quite effectual, except in the 
cases governed by Act XXI of 1870. 11 B. 89 ; 10 IL. 261 ; 7 A. 1G3 ; 

' ! 3 W.R. 138. • ■ ' B 

- ' {b) No particular formalities are required in the’ execution of a will by a Hindu, 

Air that is necessary to be shown is that the w'ill is a complete 
instrument, and that it -expresses the deliberate intention of the 
testator. 6 B.H.C. 224 (228). /oiiozfthif/ 1 B.H.G.R, 77 ; 2 M.H.C. 

. ' R..37. , H 

(c) There is no transaction of , a Hindu which absolutely requires writing. 

Contracts of every description, involving both temporal and spiritual 
consequences, may be, made' orally. Hence a nuncupative will made 
by a Hindu would be valid both as regards his moveable and; immove- 
able property. .2M.H.0, 37 (39)., 12M.I,A. 1. I 
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(d) In this country there are no formalities to be gone thnmgh in order to 

constitute a valid will, and all that is required is that the intention 
of the testator should be ascertained in whatever way it may be 
ascertained, whether by word of mouth or in writing, clearly and 
unmistakably. S W.R. 455 (457). J 

(e) A nuncupative will or a verbal bequest, of his separate property, made by 

a separated Hindu, beyond the limits of the ordinary original jurisdic- 
tion of the High Court of Bombay, and not relating to any immove- 
able property to which the Hindu Wills Act XXI of 1870 applies, is 
valid. 1 B. 641 ; 3 B.H.O.R. A.G.J, 6 ; 2 M.LA. 54 ; 6 M.I.A. 300 ; 
12 M.I.A. 1 ; 2 M.H.C.R. 37 ; 3 W.R. 138 ; 8 W.R. 455 ; 6 B.H-O.A. 
OJ. ref erred to. K 

(29) Nuncupatiye will of a Hindu, proof of. 

Where a person rests his title on the uncertain foundation of a nuncupative 
will, he is bound to allege, as well as to prove, with the utmost pre- 
cision, the words on which he relies, with every circumstance of time 
and place. 12 M.I.A. (128). It 

(30) Will of a Hindu— Formalities required by English Law not necessary. 

(а) In judging as to the validity of a Hindu will the Court is not to be guided 

by the formality which the English Law requires in the case of a will 
made by an English testator. Such law is not made applicable to 
testaments executed by a Hindu in this country. 6 B.H.O. 224 (228)*. 
See also 6 M.I.A. 626, 550 ; 2 B. at 408. M 

(б) Courts of Justice in this country ought not to judge the language used 

by a Hindu, according to the artificial rules, which have been applied 
to the language of people, who live under a different system of law, 
and in a different state of society. 36 C. 149 at p. 156. N 

(e) Thus, where a Hindu, a few hours before his death, and in contemplation, 
of death, gave a Government pro-note into the hands of the plaintiff 
with the clear intention of pa.ssing the property therein to him, but 
abstained from making the endorsement because of physical weak- 
ness, it was /neZd that the transaction amounted to a nuncupative 
will as to the Government pro-note concerned. 12 W.R.O.C. 4 (7). 0 

(d) A will of a Plindu in writing signed by him but not attested by witnesses 
is to be admitted to probate, and operates to pass not only moveable 
but also immoveable property, Wills by Hindus are valid without 
attestation, 1 B.H.C.R. 77. F 

(31) Manner of execution of wills governed by the Indian Succession Act or the 
Hindu Wills Act, 

As to this, see S. 50 of the Indian Succession Act, X of 1866. (jj* 

(32) Manner of revocation of wills governed by the Indian Succession Act on the 
Hindu Wills Act. 

As to this. See S, 57, Act X of 1865 and S. 3, Act XXI of 1870. R 

(33) Parol revocation of will of a Hindu, valid, 

(o) The will of a Hindu may be revoked by parol ; and whore definite autho- 
rity (oral or written) is given to a person by the testator’ to destroy 
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his will, with the intention of revoking it, that, is in law a sufficient 
revocation, although the instrument is not in fact (3e.stroyed. 3 0 . 626 
(P.C.) = 1 C.L.E. 113 = 4 LA. 228, falloming Walcott v. Ochterlony, 1 
Curt. 580. S. 

(6) Actual de.struction or formal revocation in writing is not essential to con- 
stitute revocation of a Hindu Will- So, where a sick man made his 
Will and registered and deposited it in the office of the District Regis- 
trar and on recovering from his illness, executed a power of attorney 
appointing a vakil to obtain the Will back out of the Registry and 
restore it to him, which however was not done, and there was some 
evidence to .show that he believed that he had destroyed it. Held, 
the Will must be treated as revoked. 25 M. 678 (P.C.), following i I. 
A. 228 (245> = .S 0. 626 (643). T 

(34) Conditional will. 

(a) Where a will is clearly expressed to be conditional upon the testator’s death 

before a given period, such as return from a voyage or a military ex- 
pedition or the like, the will does not take effect if the condition is 
not fulfilled. Parsons v. Laneo, 1 Ves. Sen. 189 ; In bonis Winn 2 
Sw. &, T 147 ; Roberts v. Roberts, Ibid. 337 ; In bonis Porter, 2 P. &D. 
22 ; see, also, 2 Ind. Jur. N.S. 6. 0 

(b) But if the will is so e.xpressed as to show that the contingency is the motive 

which induces the testator to make the will, the will is not condi- 
tional. Burton v. Gollingwaod, 4 Hag. 176 ; hi bonis Terna, 4 Sw. 
and T. 36; In bonis Maya, 69 P.D. 17. ; V 

(c) It may also be gathered from the disposition of property and other circum- 

stances that a will expressed to be conditional was intended to take 
effect without regard to the condition; In bonis Martin, 1 P. and D. 
380; 6onis Spratt, 1897, P. 28. W 

id) There is nothing to prevent a man from saying that the question whether 
or not a paper shall be operative or otherwise shall be dependent upon 
an event to happen after his death. In the goods of Smith, L.R. 1 
P. and D., p. 717. ’ X 

(35) Contingent Will distinguished from Will giving the reason for it. 

If the Will is really made dependent on the contingency occurring, its validity 
will depend upon the happening of the contiugont event. But if the 
contemplated possible event is merely the reason of the making of the 
Will, it will be valid in any event. I Will. Exors., 10th Ed., 136. Y 

(36) Joint wills. 

(a) Persons may make joint wills, and it is now . settled that they are valid. 

Hend., 3rd Bdn., p. 43. Z 

(b) A joint will is ordinarily looked upon as the will of each testator and may be 

proved on the death of one. Jn 6o7iis Straeey, 1 Jur. N.S. 1197 ; Itt 
bonis Miskelly 1 R. 4 Eq. G2 ‘, In bonis Piazzi Smit, 77 L.T. 375. A 

(c) A joint will may also be made to take effect after the death of both testators, 

in which case probate will be granted on the death of all. In bonis 
Baine, 1 Sw. and T. 144 ; In the goods of Lovegrove, 2 Sw. and T. 453. B 
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(cl) A joint will is revocable at any time by any of the executants or by the 
survivor. Hobson v. Blahburn^ 1 Add. 274 ; In bonis Straccy Dea & 
S. 6 ; la iojiis Lovegrove, 2 S\v. & T. 453 ; In Ijoais Fletcher, 11 L. 
R. T.r. 359. G 

(37) Mutual -wiils. 

(a) A mutual or reciprocal will is where two persons in one and the same 
writing, or in separate writing, constitute each other their heirs or 
legatees. Such a will is valid ; but it is, in effect) two wills. Dias 
V. .De Lienem, 5 Ap, Oas. 123 (P.C.) D 

ri) Mutual wills are revocable during the joint lives of .the parties by giving 
notice to the other, but becomes irrevocable after the death of one of 
them, if the survivor takes advantage of the provisions made by the 
other. Duf our V. Pereira, 1 Dick 419; Walpole v. Lord Orford, 3 
Yes. 402 ; Demiyson v. Mosterl, L.R. 4 P.C. 236 ; Dias v. De Lievera, 
5 Ap. Oas. 123 (P.C.). E 

(c) To make a mutual will irrevocable by one after the death of the other party 

the advantage taken by the survivor, should be one taken under the 
provisions of the will : otherwise the will is revocable by the survivor. 

, : . 20 M.L..L.339. ' P 

(d) Where a husband and wife made mutual Wills in accordance with an arrange- 

ment, and the wife died first, after having made a fresh Will without 
the knowledge of the husband, which departed from the arrangement. 

' On application for probate by the executor of the wife’s Will, the hus- 
band contended that the executor should hold the property subject to 
the trust of the arrangement, held, overruling the contention, that it 
was open to the husband to revoke his own Will. Stone v. Hoskins, 

. ■ (1905), P. 194. G 

(e) Where two persons make mutual wills, the marriage of one of them does 

not revoke the will of the other. Hinklea v. Simmons, 4 Yes. 160; 

. Dias V. Lievera, & Ap. Gas, 123. H 

if) A mutual and conjoint will, may, in some eases, be enforced in equity as 
a compact. Diifour v. Periera, 1 -Dick 419 ; Walpole v. Lord Orford, 
3 Yes. 402; Denmjsonv. Mosterl, h.R 4 P.G. 236; Dias v. De Lievera, 
5 Ap. Gas. 123. I 

(38) Holograph will. 

A holograph will is one which is wholly in, the handwriting of the testator. 

For examples, see 25 C. 65 ; 16 M. 380. : j 

{%9) Inofficious testaments— Their effect. 

[a) English Law, unlike Roman Law, does not set aside a testament as being 
Imfjiciasn, or deficient in natural duty^ — if there is satisfactory 
proof of the testator’s knowledge and approval of the contents of the 
Will. 1 Will. Exors., loth Ed-, p. 25. K 

J v (ti) It is not necessary tbat there should be an express declaration of the testa- 
tor’s intention to disinherit his heir, if there is an actual gift to some 
other person. See 10 B,L..R. 267 1 19 W.R, (C. R.) 48 ; 10 B.L.R. 
271 (»). L 
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(c) When a document j^ropounded as a will is proved to have been executed 

and registered by the alleged testator, it is still essential to inquire 
into the circumstance.? connected wiLli its execution and registration 
when the Will is inofficious, and there are other suspicious matters 
connected with it. 10 W.'R. 32. M 

(d) Where a Judge concluded that a will was a forgerj' primarily from a 

consideration of its contents which he thought to be so extraordinary 
as to overbalance the evidence of witne.ssea who .spoke to having been 
present and seen the testator sign, and having themselves signed as 
witnesses, held, that the method of procedure was erroneous. It was 
not permissible to the Judge first to make up his mind as to 
contents of a Will and then look at the positive evidence in favour of 
its execution from that standpoint. 9 C.W.N, 649. N 

(40) Statement as to a past transaction — Not a will. 

A statement in a will that the testator has, at a former time, given away, or 
set apart property to charity is not a testamentary devise. 31 B. 
250 = 9 Bom. L.E. 91. 0 

(41) Contract to make a will--¥alidity. 

A contract to make a will is valid and is, according to English Law, specifical- 
ly enforceable in equity. Coles v. Pilkington, 19 Eq. 174. P 

(42) Contract not to revoke a will— Validity. 

(a) Although a will is always revocable notwithstanding a contract not to re- 
voke it, yet, such a contract is not illegal and is binding if made for 
good consideration and in such form as to comply with the Statute of 
Frauds ; and damages are recoverable for a breach thereof, though it 
cannot be specifically enforced. Hammersle]i v. De Biel, 12 01. andP. 
46 ; Ttobinson v. Ommanney, 23 0. & D. 285 ; Be Parkin Hill v. 
Schwarz, 1892, 3 Ch. 510. Q 

(5) But a mere representation of intention, .as distinguished from a contract, 
is not binding, although such representation may have been intended 
to influence the conduct and action of the contemplated beneficiary 
and in fact have been acted on by him. Maddison v. Alderson, 8 A.O. 
467, disapproving", Loffus v. Maw, 3 Giff. 692; cited in I Will. 
Exors., 10th. Ed., p. 96. . R 

(43) General rule as to construction of v/ill. 

The meaning of any clause in a will is to be collected from the entire instru- 
ment and all its parts are to be construed with reference to each other 
and for this purpose a codicil is to bo considered as part of the will. 
See S. 69, Act X of 1865. S 

(44) Construction of will— By what law governed. 

(«) In the case of a Will devising immoveable property, it is the locality of the 
devised property alone that determines the law which is to govern .a 
Will both as to its execution and construction. See 20 B. G07, T 

(5) Where the property bequeathed is moveable, the lex domicilii must prevail. 

See S. 5 of the Succession Act, X of 1865, and Thoob, 6th Ed., p. 4. U 

(c) Where the te.stator has no ^ascertained domicile, as in the case of bastards, 
the Will is to be interpreted by principles of natural justice, equity 
and good conscience. 13 M.I.A. 277 = 5 B.L.R, (P.C.) 1. Y 
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3. war ’-{Concluded), 

■(45} Rogistpaiioii of Wills/ 

(a) Registration of Wills is not compulsory. S. 17 Act III of 1877. But see 

S. 13, Oudh Estates Act I of 1869, ^ 

(b) Wills may be presented for registration at <any time. S. 27, Ibid, X 

(c) Wills mav be presented for registration either by the testator in which 

case the procedure laid down in S. 35 of the Act applies, or by any 
person claiming under the WTll, in which case the procedure laid 
down in Ss. 40 and 41 applies, 20 M. 254. Y 

(d) The deposit of a Will under Part. IX of the Registration Act does not 

amount to the registration required by S. 13 of the Oudh Estates Act, 
10 G. 976. Z 

<46) Stamp duty on Wills. 

Although there is no special provision in the Stamp Act II of 1399 exempting 
Wills from Stamp duty as in the earlier Act X of 1862, Wills are not 
chargeable with stamp duty. See Sch. I, Art. 33 of Act II of 1899. A 

4.—“ Codicil.” 

(1) Definition same as in the Succession Act. 

The definition of “ Codicil ” in this Act is the same as that given in S. 3 of the 
Indian Succession Act X of 1865. B 

<2) “Codicil,” definition of— General Glauses Act, 

Codicil is included in the term will. See S. 3 (57), Act X of 1897 (General 
Clauses). C 

(3) Codicil is part of the will. 

[a) A codicil is part of the will and together with it makes one testament. Per 

Lord Ear dwicke in Ftiller V. Hooper, 2 Yes. Sen. M2. , D 

(b) For the purpose of construction, a codicil is to bo considered as part of the 

will. See S. 69, Act X of 1865. E 

(4) Revocation of will, whether implied revocation of codicil— English Law be- 
fore Wills Act. 

A codicil, being pri-wa /ucic dependent on the will, it was held before the pass- 
ing of the Wills Act, that a codicil was impliedly revoked by the 
revocation of the will. But even then it could bo established that it 
was the intention of the testator to retain the codicil notwithstanding 
his revocation of the will. Coppin Dillon, 4 Hagg. 361 and Gnm- 
ivood V. Cozens, 2 Sw. and Tr. 364 ; cited in Will, on Exors, lObh Ed., 
Vol. I, p, 113. 

i5) Revocation of will, whether implied revocation of codicil- English Law after 
Wills Act. 

(a) A codicil will not be impliedly revoked merely by the revocation of the 
will, but the codicil remains effectual unless, it appears that, in re- 
voking the will, the testator thereby intended to revoke the codicil as 
well. 1 Willm. Exors., lOth Ed., p. 116. G 
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4.'^**CodiciJ ’^—{OoiiGludcd). 

(6) The destruction or cancellation of a Will, whereby it is revoked, will not as 
a general rule, revoke a codicil. , Black v. Jo bling, 1 P. and D. 685. 
Di Ziojiis Savage, 2 P. and.D. 78; {rffreJwer V. Cowrfiiopfl, 12 P.D. 14; 
In bouis Clements (1892) P. 25i. H 

(c) The question whether the testator meant to revoke the codicil by revoking 
the will depends upon the intention to be gathered from the circum- 
stances of the case; and it is open for the Court to hold that the 
testator, by cutting off his signature to the will, intended to revoke 
the codicil as 'vfell which was on the same sheet of paper as the will, 
la bonis Bleakly, 8 P.D, 169 ; cifed an Theob, Wills, 6th Ed., p. 49 ; 
also see Will, on Exors., 10th Ed., Vol. I, p. 114. I 

(6) Codicil, whether entitled to probate by itself . 

Where a codicil is properly attested and executed, it is entitled to probate by 
itself, although it may be dependent by its language on an unattested 
will. Gardiner v. Courthopc, 12 P.D. 14 ; cited in Theob., Wills, 6th. 
Ed., p. 77. J 

(7) Incorporation of documents — Documents not in existence at date of will but 
existing at date of codicil— Effect. 

A document which is suiSciently referred to in the will, may be incorporated 
with the will, although it was not in existence at the date of the will, 
but, existed at the date of the codicil to that will. In bonis Hunt, 2 
Rob. 622 and in bonis Lady Truro, 1 P. and D., 221 ; cited in Theob,, 
Wills, 6th Ed., p. 67 ; see 3 51 and notes, infra. K 

(8) Incorporated documents not necessarily included in the probate. 

Although in theory the incorporated document should always be included in 
the probate, the Court does not in.sist upon it in practice as in the 
following cases : — (See I Will. Exors., lObh Edn., 75 (n) ). L 

(i) Where the paper referred to is in the hands of another party who will not 

part with it, and the Court has no power to order its production- hi 
bonis Batberbee, 2 Rob. 439 ; In hmiis Sibtherp, 1 P. and D. 106. M 

(ii) Where the document is bulky. In the goods of Lansdowne, 3 Sw. and 

Tr. 194 ; hi bonis Dundas, 32 L.J.P. and M. 165. N 

(iii) Where part only is material, • in which case, the rest will be omitted. 

In bonis Limerick, 2 Eob. 313. 0 

S. — “ Specific legacy.” 

(1) Definition taken from the Succession Act. 

The definition of “ Specific legacy ” is taken from S. 129 of the Indian Succes- 
sion Act, X of 1865. P 

(2) Specific legacy, defined. 

(a) A legacy is "specific" when.it is a bequest , of .a specified part of the testa- 

tor’s personal estate which is so distinguished. I Will. Exors., lObh 
Ed., 911. Q 

(b) A spcci/ic legacy is in the first place, a part of the testator’s property ; in 

the next place, it musb .be a part emphatically, as distinguished from 
the whole ; it must be a severed or distinguished part ; it must not 
be the whole in the meaning of being the totality of the testator’s 
property, or the totality of the general residue of his property after 
having given legacies out of it. Per Jessel, M.R. in Bothamleg v. 
S/iersou, 20 Eq, 304 at 308, 309, R 
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S.—’‘ Specific legacy [Continued), 

(c) A S2)ecific legacy is something which a testator, identifying it by a sufficient. 

description, and manife.sting an intention that it should be enjoyed 
in the state and condition indicated by that description, separates in 
favour of a particular legatee from the general mass of his personal 
estate.Pc?' Herd Selbovne, Tj.G- in Robertson v. Brnadboht, S Ap. Gas, 

812 . S 

(3) ffeuera/ legacy, defined. 

[a) A rjcno-al legacy is a legacy not of any particular thing, but of something 

which is to be provided out of the testator’s general estate. Theob, 
6th Ed., 147. ; , T 

(b) A legacy is “ general” when it is so given as not to amount to a bequest of 

a particular thing cr money of the testator, distinguished from all 
others of the same kind. I Will. Exors., 10th Ed., 911. U 

(4) Distinction between genera/ and spec///c legacies. 

(«) In the first place, on a deficiency of assets a specific legacy, will not abate 
with the general legacies. Y 

[b) Secondly, if a legacy specific fails by the the ademption or inadequacy of 

its subject, the legatee null not be entitled to any recompense or' 
satisfaction out of the general personal estate, as in the case of general 
legacies. W 

(c) Thirdly, on a specific bequest of a thing described as already in existence, 

if no such thing ever existed, the legacy fails ; while, on a general 
bequest of a thing, though not in the possession of the testator, the 
executor is bound to procure such a thing for the legatee, provided 
the state of the assets allow him. I Will. Exors., 10th Ed., 912. X 

(5) Legacy may be spec/f/c though expressly provided otherwise. 

A legacy may be specific, though the testator expressly provides that it “ shall 
not be deemed spcci;?c, so as to be capable of ademption.” jaegms 
V. Chambers, 2 Coll. 435. Y 

(6) Tendency of Courts is against construing legacies to be specific. 

The Courts in England are in general averse to construing legacies to 
be .speci/ic ; .and the intention of the testator with reference to the 
thing bequeathed, must be clear, I Will. Exors., 10th Ed., 913. Z 

(7) Specif/c legacy of debt. 

(ffl) A debt due to the testator ma 3 ’' bp? s]jecifically bequeathed, e.ry., a bequest 
of the money now owing to me from A. Ellis v. Walker, Amb. 309. 5. 
(6) A debt forgiven by the testator is a speific legacy. See ■ Wedmore 
V. Wedmnre, 1907, 2 Ch. 277. B 

(8) Specific legacy of land. 

((3i} Every devise of land is specij^c whether by specific description or residuary 

English law. I Will. 
Exors. 10th Ed., 922 ; Ilensmany. Fryer, 3 Gh. 420 : Lancefield v. 
Iggulden, 10 Ch. 136. C 

(b) Thus a bequest of a rent out of a term of j'ears is .specific, hong v. Short, 
IP. Wms. 403. ' D 
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S. — “ Specific legacy *’—{Oonlinued). 

(c) But if the testator’s meaning is to give the legatee an annuity at all events, 

the legacy is general, though directed to be paid out of an estate or 
the rents of it. ikTamiv. Copekud, 2Madd. '22'^ •, Vickers v , Pound , & 
Il.Jj.C. 885, Gited in Ibid. E 

(d) Although general legacies do not become spcoific because they are charged 

upon, or payable out of the proceeds of real estate yet if the testator 
direct his freehold or leasehold estates to be sold, and dispose of the 
proceeds in such a form, as to evince an intention to bequeath them 
specificall}’-, the legacy will be specific. Page v. Leaimigtaell, 18 Y&&. 
463, ciMinIWill, Exors.,,10thEa., 923,' F 

(9) Legacy with mere charge on land is not spec///c. 

A gift of a legacy or an annuity with a mere charge on land is not specific. 

Willox V. Rhodes, 2 Russ. 452. G 

(10) Gift of sum to be paid out of land is not specific. 

A gift of an annual sum or of a legacy to be paid out of real estate, "is not 
specific. Mann v. Copland, 2 Madd. 223. H 

(11) Bequest of personal estate, when general and when specific. 

(а) A bequest of a man’s general personal estate is general. I Will. Exors., 10th 

Ed., 924. I 

(б) But if a man having, personal property at A, and elsewhere, bequeath all 

Ms personal estate at A to a particular person, the legacy is specific. 
(Ibid.) See Potoell v. Riley, 12 Eq. 176 ; Roffey v. Early, 42 It. J. Oh. 
472. J 

(c) Thus a bequest of the residue of “ all my personal estate in the Island of 
Jamaica ” was held to be specific. Nisbett v. Murray, 5 Yes. 150. K 

(12) Legacies of money, when general and when specific. 

(a) As a general rule, pecuniary legacies or legacies of money are general lega- 

cies. I Will. Exors., lOth Ed., 914. L 

(b) Thus a legacy of .-6 400 to be paid to A “ in cash ” is general. Richards v. 

Richards, 9 Price 226. W 

(c) So also a legacy of money, to procure a specified object for the legatee, e.f/., 

to buy a ring, or lands or government securities is general. Ajyreece 
V, Aprcece, 1 Yes. & Beam. 364; Hinton v, Pinlce. 1 P.W. 539; Lawson 
V. Stitch, 1 Atk.507. N 

id) So also a direction to invest so much money as wall produce a certain 
amount of stock is a general legacy. Edwards v. Hall, 11 Hare 23. 0 

(e) But a pecuniary legacy may he specific ; e.g., of a sum of money in a cer- 

tain hag or chest, or in the hands of A. Lawson w Stitch, IMk. 
503 ; Crockat v. Grockat, 2 P.W. 164. P 

(13) Gift of a particular thing may be a general legacy. 

A gift of a particular thing — e.g,, of shares of a particular description — if there 
is nothing on the face of the will to show that the testator is referring 
to shares belonging to Mm is a general legacy, though he may in fact 
possess the shares in question. Theob., 6th Ed,, 147. Q- 
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5.—^' specific legacy ”—(Contimml). 

(14) Gift of " rest of my stock ” makes previous gifts of stock specific. 

Where a testator, having given legacies of stock generally, gives the rest of the 

• stock “ standing, in niy name, ” the earlier legacies must be specific, 

Sleech v. Thormgton, ^Gn. 5&6. R 

(15) Blrection to purchase if testator should not have sufficient stock to answer 

legacies of stock previously given. 

A' , shows that the testator meant to give something in existence at the 

time. Townsend V. Martin, 1 Ha-. All. ® 

( 16 ) 5pec///c gift of stock where testator has smaller amount. 

A , passes the smaller amount. Ashton v. Ashton, 3 P.W. 384. T 

(IT) There can be a specific bequest of stock to be purchased hereafter. 

There can be a specific bequest of stock, of which a testator is not possessed at 
date of will, but of which he maybe j}OBsessed at his death, Fontaine 
V. Tyler, ^ Fnce 94: ] Quean’s Coll V. Sultan, 12 Sim. 521; Stephen 
v. Doiusan, 3 Beav. 342, cited in I Will. Exors., 10th Ed., 919. U 

(18) Specific bequest of thing not in existence—Effect. 

On a specific bequest of a thing described, as already in existence, where no 
such thing did ever exist among the testator’s effects, the legacy 
fails. Hend. 3rd Ed., 214. Y 

(19) Secret trust of specific part of residue creates a specific legacy. 

If a residuary legatee has by arrangement with the testator outside the will, 
accepted a trust as to a specific part of the residue, that part is in 
effect a specific legacy. Llewelyn v. Washington, 1902, 2 Oh, 220. W 

(20) Gift of property not described specifically, but giving legatee a power of 

selection. 

(а) Where a gift comprises a definite .portion of a larger quantity, it is not 

rendered nugatory by the omission of the testator to point out the 
specific part which is to form such portion, che legatee being in such 
case entitled to select. 1 Jarm. 6th Ed., 331. X 

(б) Thus, where a testator having three houses in Kings’ street, bequeathed 

two of thorn, without mentioning which two, it was held, the devisee 
was entitled to select. Tapley v, Bagleton, 12 Ch, L, 6SB, Y 

{cj Again, where a testator owning one and three quarters of a kani of land 
devised one kani thereof to plaintiff, held, plaintiff was entitled to 
select one kani out of the land in question. 18 M. AdO, folly, Hobson 
V. Blackburn, 1 M. & K. 671 ; Jacques v. Chambers, 2 Coll. 436, 441; 
Tapley y. Eagletm, VI Gh.D, GQB. Z 

(21) What passes with specific legacies. 

(ft) Specific legacies, arc considered as separated from the general ^estate, and 
appropriated at the time of the testator’s death ; consoquentiy/ from 
that period, whatever produce accrues upon them, belongs to the 
legatee, II Will. Exors., 10th Ed., 1102, citing Sleech y. Thoring- 
ton, 2 Yesi Sen, 563. ^ 

(’6; See, also, 8. 128,. m/m, g 


43 


"S. 3] Act ¥ of 1881 (probate and administration). 

specific legacy *'^{Gonchided). 

(22) Legacy noi specific merely from description of the inyestmeiifc. 

Where a certain sum is bequeathed, the legacy ‘'is not specific merely because 
the stock,' funds or securities in which it is invested are described in 
the will. S. 130, Succession Act X of 1865. C 

>(23) Legacy not specific merely from possession of similar stock. 

Where a bequest is made in general terms, of a certain amount of any kind of 
stock, the legacy is not specific merely because the testator was, at 
the date of his will, possessed of stock of the specified kind, to an 
equal or greater amount than the amount bequeathed. S. 131, Suc- 
cession Act, X of 1865. D 

(24) Money legacy not specific merely from direction for deferred payment. 

A money legacy is not specific merely because the will directs its payment to 
be postponed until some part of the property of the testator shall 
have been reduced to a certain form, or remitted to a certain place. 
S. 332, Succession Act, X of 1865. E 

(25) Legacy is not specific merely because it is given to one for life with remainder 

to another. 

An indication in the will of an intention that the property should continue to 
be en joyed by the tenant for life in specie as it existed at the date of 
the will, does not make a legacy specific. Pickering v, Pickering^ i 
M. & Cr. 299. . F 

(26) Enumeration of particulars does not make residuary clause specific. 

A general residuary clause is not the less general because it contains an enu- 
meration of some of the particulars of which it may consist. Taylor 
V. 6 Sim. 246; Pickups, Atkinson, i Hare C28; Sutherland 

V. Cooke, 1 Coll. 502. G 

(27) A gift of residue is not spec/7/c because of a gift of a specific legacy therefrom. 

Nor does the fact that a specific legacy is given or a specific part of the per- 
sonalty excepted out of a general residue, make a gift of that general 
residue specific. Re Ovey, 20 Oh. D. 676. H 

(28) When a gift of residue will be specific. 

A gift of the residue of a fund will be specifii; only if it appears that the tes- 
tator is dealing with a fund’ which he conceives to be of a certain 
amount. Falkner v. Bzitler, Amb. 514; Petre v. Peire, 14 Beav. 
197 ; Vivian V. Morihek, ill Boav. 252. ■ I 

(29) Specific legacy does not abate with general, on deficiency of assets. 

If there he a deficiency of assets to pay legacies, a specific legacy is not liable 
to abate with the general legacies. S. 136, Succession Act, X of 1865. J 

6.— Demonstrative legacy.” 

il) Definition taken from the Succession Act. 

The definition of “ Demonstrative legacy ” is taken from B. 137 of the Indian 
Succession Act, X of 1865, • K 
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6 . — ‘‘Demonstrative legacy *’ — {Concluded)- 

f- 2 ) legacy, defined by Williams. 

A ‘ demonsirative ’ leg&cy . is a legacy of . quantity in the nature of specific- 
legacy, as of so much money, with reference to a particular fund 
for payment.: I Will. Exors., 10th Ed., 913. It' 

(3) Demonstrative legacy distinguished from specific and general legacies. 

(a) A. demonstrative legacy is so far general, and differs so much in effect from 

oneproperlyspeciflo.thatjifthefundhecalledinorfail.thelGgatoe- 
will not be deprived of -his legacy, but be permitted to receive out of 

the general assets; and yet it is so far specific, that it will not be 
liable to abate with general legacies upon a deficiency of assets and 
that against all other general legacies, it willhaveaprecedencyof 
payment out of particular fund. I Will. Exors., lOthEd., 913, 922. M 

(b) A demonstrative legacy is also distinguished by the fact that, unlike 

specific where the subject-matter produces income, it does not 

carry that income or interest from the testator’s death. Mullins v.. 
Sm'fh, 1 Dr. and Sm. 204 (210). See S. 128, in/ra. H 

(4) Legacy of money out of stock is demonstrative. 

A legacy of money out of a particular stock, of which the testator was posses- 
sed at date of will, without anything expressive of testator’s intention 
is a demonstrative and not a specific legacy. Hirby v. Potter, 4 Ves. 
748. ^ ‘ ‘ O 

(5) When it will be specific. 

But where a clear intention appears, uimi other parts of the mill, that the 
testator intended to bequeath so much of the ide7itical stock which he 
had, the legacy will he specific. I Will. Exors., 10th Ed., 919, 
citmg Pi’inkwater v. Falconer, 2 Ves. Sen. 62.3. P 

N.B. — But there is a distinction lietween a bequest of money out of stock, and 
a bequest of sfoc7r out of stock. Hoshmg v. NichQlls,lY. and GolL 
C.C. 478. 

(6) Legacy of money out of a debt is demonstrative. 

A legacy bequeathed otit of a debt is demonstrative and not specific. I Will. 
Exors., lObh Ed., 921. Q 

(7) Legacy of money out of the income of Jagira is demonstrative. 

Where the hereditary ;/agws of a testator were bequeathed to his surviving son, 
with a direction that out of the income of the said jagirs, his 
predeceased son’s adopted son should receive a certain siim every 
year from the legatee, held that the annuity was a “demonstrative 
legacy.” 109 P.B. 1908 = 16 P.L.R. 1909 = 168 P.W.R. 1908. R 

(8) Scope of the word La6/iani (profits). 

As to , see 29 M. 155. S' 

(9) Order of payment as between specific and demonstrative legacies. 

Where a portion of a fund is specifically bequeathed and a legacy is directed to 
be paid out of the same fund,, the portion specifically bequeathed shall 
first be paid to the legatee, and the demonstrative legacy shall be paid 
out of the residue of the' fund, and, so 'far as the reisiduo shall be defi- 
cient, .out of the geueml assets pf the testator, ■ S. 138, Succossiou Act, 
X of 1865. .• T 
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7.~‘* P^robate^*\ 

(!) Definitioa same as in the Succession, Act. , , ' . 

. The definition of “ Probate ” in this Act is the same as that given in S. 3 of 


the Indian Succession Act, X of 1865. XJ 

{'2) Probate, what is. 

Copy of the will and copy of the grant of administration, together form the 
probate. .32 0. TlOatp; 713. ¥ 

<3) Executor’s title. 

An executor derives his title from the will and not the probate, but the probate 
is the only proper evidence of the executor’s appointment. Ency- 
clopiedia of the Laws of England, II Ed., p. 555. W 

{4) Probate, scope and effect. 


(fl) Probate of a will of personalty, even in common form, is, while unrevoked, 
conclusive as to the appointment of an executor, and the validity and 
contents of the will, and its due execution according to the law of the 
testator’s domicile. Bradford v. Young, 1885, 29 Gh. D. 617 ; Con- 
cha V. Concha, 1886, 11 Ap. Gas. 541, X 

(5) The grant of probate to the executor does not confer upon him any title to 

property which the testatrix had no right to dispose of. It only per- 
fects the representative title of the e.xecatoc to the property which did 
belong to the testator, and over which he had a disposing power. 4 
G. 1 (5). Y 

(c) The probate is only conclusive as to the appointment of executors and the 
validity and contents of the will. On an application for probate, it 
is not the province of the Gourt to go into the question of title, with 
• reference to the property w'hich the will purports to dispose of, or the 
validity of such disposition. 12 B. 164 ; follg. 4 C. I ; See, also, notes 
under B. 12, m/m. ^ Z 

{d) On an application for 'probate ol a will, which is opposed, the Court has 
jurisdiction to inquire not only whether the document propounded 
had been executed by the testator, but also whether he was in a state 
of mind competent to exercise his testamentary power, and whether 
it was his own voluntary act. The effect of the will, if proved, how 
far it was valid, and what property it might or might not affect, are 
not properly before the Court. 55 P.R. 1894. A 

8. — Executor.” 

(1) Definition same as in the Succession Act. 

The definition of “ Executor” in this Act is the same as that, given in S. 3 of 
the Indian Succession Act, X of 1865. B 

(2) Executop can only be appointed by wili. 

(a) An executor can derive his .offi,ce from a testamentary appointment only. 

See I Will, Exors., 10th Ed., p. 165. See iJe Pftwta/ and/ftc ATafioun/ 
ProrwicidZ Bank, ’1966, i Ch. 58. ■ C 

(6) A will is the only bed where an executor can be begotten or conceived. 

According to the- old dcs^rine, an executor could notbeprimarily 
appointed- in-. a codicil.; 0 Executor, 14th Bd., p. 3 cited m 

1 Will. Exors., 10th Ed., 165 (Notes). , I> 
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8.—“jBxecutor*--~{Continued). 

(3) Execwtoi’, may be appointed by implication. 

(а) An executor may be appointed by necessary implication. See I Will. Exors. 

lOth Ed., p. 168. E' 

(б) If "^not expressly appointed, a person may be executor by implication, 

' ‘ according to the tenor, ” as where a person is to have the testator’s 
goods to pay debts, or where there is a simple direction to pay debts. 
In the goods of Cook, 1902, p. 115 ; In the goods of Kirbjj, 1902, p, 188- F 

(e) Although no executor be expressly nominated in the will as executor, yet, 

if by any word or circumlocution, the testator recommend, or commit 

to one or more the charge and office, or the rights which appertain to- 
an executor, it amounts to as much as the ordaining or constituting, 
him or them to be executors. In the f/oods o/ Manly, 8 Sw. and Tr. 
56, cifed in I Will. Exors., 10th Ed., i>. 165. 

[d) Where a testator said on his death-bed to his wife that she should pay 
all and take all,” held that that was enough to constitute her an 
executrix. Brightman v. Keighley, Oro. Eliz. 48, cited in I Will. 
Exors., 10th Ed,, p 166 (Notes), H 

{e) So also where a testator says ‘‘ I will that A.B. shall dispose of my goods 
which are in his custody,” A. B. is thereby made executor of those 
parcels or goods. Femberton v. Cony, Cro, Eliz. 164 ; cited in I Will, 
on Exors., lObh Ed., p. 165. I 

(/) Where a testatrix appointed two persons “trustees” of her will, and 
expressed her wish th.at they .should pay her funeral and other debts, 
it was held that they were thereby constituted executors “according to 
the tenor.” , In the goods of Wilkinson, 1892, p. 227. J 

(g) 'Where a person is authorised ” to receive and pay the debts of the testator 
and to get in all the personal estate,” -he is deemed to be an executor 
under this Act. In the goods of Baylis, L.E. 1 P. and M. 21, citedin 
5 0.766 (758). K 

{h) See, also, notes under S. 7, infra, L 

(4) Executor and co-adjutor — Difference. 

A co-adjutor or overseer has no power - to administer or intermeddle otherwise 
than to counsel, persuade, and advise. Executors’ have power to ' 
administer the estate, I Will. Exors., lOth. Ed., p 169. M 

(5) Executor, different from a trustee. 

As to this, see notes under S. 4, jin/m. N 

(6) Difference between an Executor and an Administrator. 

As to this, see notes under S. 4, wi/m. 0 

(7) Executor renouncing office — Will, whether entitled to administration. 

Although the executor renounces bis office administration would be granted 
with the will annexed. In the goods of Jordan, L.R. IP. and D. 555, 
cited in, -I Will, Qn.Exors,, 10th Ed., p. 3.01. See, also, O' Bioyer v. 
(Scare, 1 Sw.. and. T, 46S. P 
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(S) Appointment of executor bad for uncertainty. 

(a) An appointment of “A as my executor with any two of my sons,” was 
held bad, a.s to the sons, for uneertainty, hi the cjoods of Baylis, 2 
Svv. and Tr. 613 ; cRecZ in I Will. Exors., 10th Ed., 174, Q 

{h) Where a testator, having three sisters living when he made his will, ap- 
pointed ” one of my sisters ” sole executrix, and two of the sisters 
died in his life-time, held, that the appointment was void /rowi un- 
certainty. In the goods of Blackwell, '1 P.D. 1-1', cited h\ I Will. 
Exors., 10th Ed., p. 174 (Notes). R 

(0) Appointment of executors, in a will revoked by codicil naming a “ sole execu- 
tor.” 

Where the testator in his will appointed two persons his executors, and in a 
codicil named his wife “sole executrix of this my will,” held that the 
appointment of executors in the will was revoked. In the goods of 
Lowe, 3 Sw, & Tr. 478 ; cited in 1 Will, Exors., 10th Ed,, p. 173. S 

<10) Misdescription of executor may be corrected. 

A misdescription of an executor may be corrected by striking out the wrong 
surname. Lithe goods o/ Cooper (1889), p, 193, cited in I WTll. 
E.xors., 10th Ed., p, 174 (Notes). T 

(11) Executor of executor is not derivative executor of original testator. 

Even under the Succession Act the executor of an executor is not a derivative 
executor of the original testator, although such testator died before 
the passing of this Act. 12 B.L.R. 423. U 

(12) Executor need not shed his character as executor before he can appear as le- 
gatee. 

In this country an executor is not obliged under the law. as in England, to 
shed his character of executor before he can appear in his new cha- 
racter of legatee. 13 W.R. 69 (71). Y 

(13) Mere nomination of executor— Effect. 

The mere nomination of an executor only entitles the will to probate. 

O’ Dwyer v. Greare, 1 Sw. and Tr. 465. W 

Executor c/e son forf. 

(1) Definition of executor de son tort. 

S. 265 of the Succession Act defines an executor de son tort as a person who 
intermeddles with the estate of the deceased or does any other act 
which belongs to the office of the executor, while there is no rightful 
executor or administrator in existence. See S. 205, Act X of 1866. 
See, also, IWill. Exors., 10th Ed., 183. X 

(2) No section in the Probate Act corresponding to Ss. 265 and 266 of the Succession 

Act defining an executor de son /or/ and his liability. 

There are no sections in the Probate and' Administration Act corresponding to 
Ss, 265 and 266 of the Succession Act which respectively define an 
executor de son for/ and lay down his liability. Y 
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(3) Docti’iue of executor de son tort is nevertheless applicable to Hindus. 

(i) Poniierly it was doubted whether the doctrine of^ executor de son tort was 

applicable to Hindus. See 2 Ind. Jur. N.S. 234 ; lloutriou 308:1 
Tay. & Bell. 200, cited in Hend. 3rd Ed., 328. Z 

(ii) No doubt the sectionscof the Indian Succession Act relating to executors 

de son tort are not applicable to Hindus ; — but it may be difficult to 
avoid the application of the principle on which executorship de so7i 
tort is founded to Hindus: in some cases. 17 C. 620 (630). A 

(iii) Though the Indian Succession Act does not apply to Hindus and the sec- 

tions dealing with the principles of a person becoming liable as execu- 
tor dc son fort have not been incorporated in the Hindu Wills Act, 
the principles of English Law relating to an executor do son tort may 
be applied to Hindus insomuch that , those principles are not repug- 
nant to either of these statutes. 10 G.W.N. 566. B 

(iv) It is a common feature of Hindu and English Law, that persons who 

take the property of a deceased person subject themselves to liability 
for his debts. 35 C. 276 = 12 G.W.N. 237 = 3 M.L.T. 147 ; 3 M. 350 
(363). C 

(v) Any one who has placed himself in the position of executor or has become 

administrator de son tort can be sued in equity by a creditor as if he 
were the legal representative, and if necessary, might be sued jointly 
with the legal representativci of the deceased. 15 B.L.B. 296 (300). D 

^4) Illustrative cases in which the doctrine was applied to Hindus. 

(i) Where the son-indaw of a deceased debtor had, in collusion with the 

latter’s widow, intermeddled with and possessed liimself, of sub- 
stantially, the whole property of the deceased, it was hcdd that he 
was properly joined as a co-defendant in a suit by the creditor and 
that he was liable for the debt of the deceased to the extent of assets 
received by him. 3 M. 359, E 

(ii) Where A on the death of B pays off a debt to 0 by B which he had 

guaranteed, and later on in the same day, removes goods belonging 
to B’s estate, A becomes liable as executor de son tort. 28 M. 351. P 

(iii) On the termination of the appointment o£ an administrator ywu- 

dente titc in respect of the property of a Hindu, if he continues to 
hold and deal with the property in the same w^ay as he did prior to 
such termination, he can be sued as a quasi executor de son tort.- 35 
C. 276 = 12 G.W.N. 2.37 = 3 M.LT. 147, folkm-infi 2 Ind. Jur. N.S. 
234 & 3 M. 359. . ■ G 

(iv) Where it was found that the defendant took possession of some of the 

properties of a deceased debtor, TieZd, he was liable as executor (Zc son 
tort, and the 07ws lay on him to prove that ho did not receive so much 
of the property of the deceased as would- satisfy the debt. 6 M.L.T. 
362. H 

(v) A person can only be an executor, de son tort as long as he intermeddles 

with the estate and his liabilities last as long as he continues dealing 
with the estate. ,11 Bom. L.B. 1187.. I 
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(vi) An executor de son tort is a person who intermeddles %vitli the estate of a 
deceased person. So, the widow of deceased undivided Hindu co- 
parcener in possession of the joint family estate is not an executor de 
son tort in any sense in respect of the deceased’s estate, and at his 
death his estate passes by survivorship to the other co-parceners. 20 
M.L.J. 308. J 

{5} What acts constitute an executor de son tort. 

A very slight circumstance of intermeddling with the goods of the deceased 
will make a person executor de son tort. The following have been 
held sufficient ; — ■ 

(i) Using or giving away or selling of the goods of the deceased. Road’s case, 

5 Go. 33 b] Padget v. Priest, 2 Term. Rep. 97; cited in I Will. Exors., 
10th Ed., 183. K 

(ii) Taking the goods to satisfy one’s own debt or legacy. Godolph, cited in 

Ibid. L 

(iii) Demanding the debts of the deceased or receiving them. (Ibid,) M 

(iv) Collecting the assets, knowing that they belong to the testator’s estate, 

under the directions of a person known to be not the legal represen- 
tative. Sharla7td v. Mildon, 5 Hare, 468. N 

(v} Suing or pleading as executor in suit. Godolph, cifed in I Will. Exors., 
185. 0 

(6) What acts do not make a man executor de son tort. 

Generally , all acts of kindness and charity do not make the actor liable as execu- 
tor de son tort ; the following have been held to be such acts ; — 

(i) Locking up the goods for preservation. Godolph, cited in I Will. Exors., 

10th Ed., 18. P 

(ii) Directing the funeral and defraying the funeral expenses out of the assets, 

Ibid. ; see, also, Harrison v. Rowley, 4 Ves. 216.. Q 

(iii) Making an inventory of the assets. (Ibid.) R 

(iv) Repairing houses or providing necessaries for childern. [Ibid.) S 

(7) Person setting up adverse title is not an executor de son tort. 

A person setting up an adverse title to the goods of the deceased is not liable 
as an executor de soa forf. Flemings v. Jarrat, 1 Esp. H.P.G- 336, 
cited in I Will. Exors., 10th Ed., 189. T 

(S) Agent of executors before proving will is not an executor de son tort. 

A person who deals with the goods of the testator as agent of executors who 
afterwards prove the will, cannot be treated as executor de son tort. 
iS'/y/res V. Ny/ces, 5 G.P. 113. U 

(9) Person receiving goods from an executor de son tort when himself executor de 
son tort. . 

(a) Ordinarily, a person ismot liable as an executor dc soji fc/'f unless his hand 
has been the first to take the goods of the deceased. He is not an 
executor de soa if he has received the goods from an executor or 
an executor de soa fori. Pauli v. Simpson, 9 Q.B. 316, cited in 3 M. 
359 (363).; . Y 
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{b} But, if a person colludes with an executor or executor de son tort m that he 
may obtain the property of a deceased person without consideration, 
and defeat or hinder creditors, he thereby becomes responsible as an 
executor de somtort- (Ibid.) W 

(10) Purchaser of some of the assets is not an executor de son tort. 

The purchaser of a portion of the assets of a deceased person i.s not an executor 
de son tort, and he should not be joined as a party in a suit, against 
the legal representatives, on a promissory note executed by the deceas- 
ed. 6 M.L.J. 186 (187). X 

(11) Whether there can be an executor de son Jort while there is another rightful 
executor— -English and Indian Law. 

(rt) It is doubtful whether a person intermeddling with the goods where there 
is another rightful personal representative, makes himself liable as exe- 
cutor de sou tort. See I Will. Exors., 10th Ed., 186, 187. Y 

(b) The rule of English Law that where there is a personal representative, a 
liability as executor de son tort cannot arise, does not apply in India. 
28 M. 351 (353). Z 

(12) Definition of *' Legal representative” in C.P.C., 1908 includes an executor cfe 
son tort. 

.1' Legal representative ” is defined by the O.P.O., 1908 to mean a person who in 
law represents the estate of a deceased person, and to include any persoir 
w'ho intermeddles with the estate of the deceased, and where a party 
, sues or is sued in a representative character, the person on whom, the 
e.state devolves on the death of the party so .suing or sued. A 

(13) How far a person taking possession of the estate of a deceased Hindu is his 
representative. 

(a) Until some claimant comes forward, the party who takes possession of the 

estate of a deceased Hindu must be treated for some purposes as his 
representative. Per MarUby, J., in 3 G-L.R. 164 (156) ; 14 M. 464. B 

(b) A person, who, without any title at all, takes possession of the estate of a 

deceased Hindu, is treated for some purposes as his representative. 4, 
0. 342=2 O.L.B. 223 ;24 W.R. 109; 30 C. 1044 ; 14 M. 454 ; SG.W, 
N. 843 (857) ; 3 O.L.R. 157. G 

(14) Liability pf an executor de son forf under the Succession Act. 

When a person has so acted , as to become an executor of his own wrong, he is 
answerable to the rightful executor or administrator, or to any 
creditor or legatee of the deceased, to the extent of the assets which 
mry have come to his hands after deducting payments made to the 
rightful executor or administrator, and payments made in a due 
course of administration. See S, 266 of the Succession Act, X of 1865. D 

(15) Liability of executor de son tort generally. 

An executor de SOM tori has all the liabilities, but none of the privileges of a 
rightful executor. Per Lord Coitenhavi in Cai-michcel v. Carmichtrl, 
2 Phil. G. G. 103. E 

(16) Liability of executor de son fort to suit. 

(a) Where there is an excutor deson tort, a creditor may sue for his debt and 
is not limited to an administration suit. 28 M. 351 (354). F 
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[h) An executor de son tort, can be sued in respect of property- of the deceased of 
which lie has taken possession. 8 0. AV. N, 843 (851); 2 lud. Jur. N. 
S. 234 ; 3 0. L, R, 154 (15G) ; 14 M. 454 (467l ; 4 C. 342 ; 24 W. E. 
109 ; 30 C. 1044. But see 17 M. 486 ; 4 0. W. N. 405 ; 21 B. 424. G 

(17) Liability of executor rfe son /ort— Extent. 

(a) The Succession Act limits the liability of an executor de son tort to the 

, amount of the assets received, and this limitation has been accepted by 
the Courts in other cases not governed by the Succession Act 3 51. 
359(363). “ H 

(b) The liability of an executor dcson tort extends to the amount of the assets 

received, but where he has mingled this with his own so as to make 
it impo.ssible to di.stinguish the one from the other, the Court, may, 
foi' lack of evidence, treat the whole as available, to make restitution. 

3 51. 359. I 

(c) An executor deson tort is liable to account for such asrsets as ho has receiv- 

ed, but is not liable to a general account, unless he has received 
everything. Oootev. Whittington, 16 Bq. BSi. J 

(18) Onus of proof of amount of assets received is on executor de son tort. 

If a person suing the executor de son ioi t has shown that some property has- 
passed into his hands, the latter is bound to show that he has not 
received enough to satisfy the debt, as the extent to which such pro- 
perty has been received is a matter peculiarly within his knowledge. 

3 51. 859. K 

(19) Executor cfe so/i forf, how far protected, 

[a) Though an executor dc son tort, cannot by his own wrongful act acquire 

any benefit, yet, he is protected in all acts not for his own benefit, 
which a rightful executor may do. I Will. Exors., 10th Ed., 191. L. 

[b) In an action by the rightful executor or administrator, an executor de son 

tort can give evidence of payments made by him in due course of 
admini.stration in mitigation. Padget v. Priest, 2 T.E. 100 ; Mount- 
ford V. Gibson, 4 East 454 ; Fyson v.' Chambers, 9 51. & W. 468 ; 
cited in I Will. Exors., 10th Ed., 194. M 

(20) What payments by the executor deson tort are binding on the true represen- 

tative. 

[a] It is not every payment by the executor de son tort from the assets of the 
deceased that is valid against the true representative. Thoriqjson 
V. ifardmp, 2 E. and B. 630. N 

(h) For such a payment to bo so binding, it must be proved (i) that the execu- 
tor dc son tort was really acting as executor, (ii) that the party dealing 
with him had fair reason to suppose that he had authority to act as- 
such, and (iii) that the payment in question Avas lawful, being one 
which a true representative was bound to make in the due course of 
administration. (Ibid,)", see, also, Buckley v. Barber, 6 Pixch. 16i. 0- 

(21) How an executor de son tort can discharge himself. 

An executor de. son tort can discharge himself by accounting to the rightful 
executor before suit, although one executor cannot discharge himself 
by accounting to a co-executor. Still v. Curtis, 1 Eq. 90—98. P 
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(22) Right of retainer of executor de son tort. 

{n) An exoGufcoi- de son tort cannot retain for his own debt, though the debt is of 
a superior decree and though the rightful executor or adnii nistrator 
assent to such retainer. Coulter’s case, 5 Co. 30 {a): Curtis v. Vernon, 
3 T.E. 587. Q 

(fj) But, he can retain, if he afterwards obtain administration. Pyne 
V. Wolland, 2 Ventr. 180 ; .WilUmnsoiiv. Norwitcli, Sty. 337 ; cited 
in I Will. Exors., 10th Ed., 193. 3R 

(c) An executor de sow fort cannot plead j)Ze we adjjmiisfrffwf if he retains the 
assets for his own use or pays his own debt. 28 M. 351 (364). S 

<23) Consent of heir to appropriation, no defence to an executor de son tort- 

Consent by the heir to the appropriation by an executor de son tort is not a 
defence to a creditor’s action. 23 M. 351, T 

(24) An executor de son tort cannot enforce his claim against the estate without 
taking administration. 

Although a creditor may sue an executor rZe .?ow fort for the recovery of his 
claim, one executor de son tort cannot sue another such person or 
enforce his claim against the estate, without taking out administra- 
tion. 18 B. 337. U 

9.~“ Administrator.” 

(1) Definition same as in the Succession Act. 

The definition of “ Administrator ” in this Act is the same as that given in 
S. S of the Indian Succession Act, X of 1865. V 

(2) After the grant of letters powers of administrator and executor are the 
same. 

After the grant of the letters the office and powers of an administrator are 
the same as those as of an executor. Blackborough v. Davis, 1 P. 
Wms. 43, cited in Hend., p. 4. W 

(3) There is no such term as " administrator de son tort. ” 

The term “ executor de son tort ” being used indifferently to denote those who 
intrude themselves into the affairs, whether of testates or intestates, 
the law knows no such appellation as an “ administrator de son forf.” 
See Godolph, pt, 2, c. 8, S. 2. X 

10. District Judge.” 

(1) Definition same as in the Succession Act. 

The definition of “District Judge” in this Act is the same as that given in 
S. 8 of the Indian Succession Act, X of 1865. Y 

(2) “District Judge” defined— General Clauses Act. 

“ District Judge ” shall mean the Judge of a principal Civil Court of original 
Jurisdiction, but shall not include a High Court in the exercise of its 
ordinary original civil jurisdiction. S. 3 (15) of Act X of 1897 (General 
, OlauSesp Z 

(3) “District Judge” whether included “Recorder of Rangoon.” 

As to this, see 24 C. 30 ; 11 W.R, 413. 

(4) In Assam, “ District Judge ” means th*. Judicial. Commissioner. 

- As to this, .see- 12 W.R'.G.E. 424. 


B 
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CHAPTEB II. 

Op Ctrant of Probate; and Letters op 
Administration. 

General. 

Grants to the Administrator-General. 

As to grants of probate, and letters of administration to the Administrator- 
General, see the Administrator-General’s Act, 11 of 1874. C 

4. The executor or administrator, as the case 
may be, of a deceased person, is his legal represent- 
ative for nil purposes, and all the property of the 
deceased ] )erson vests in him as such 1. 

But nothing herein contained shall vest in an executor or 
administrator any property of a deceased person which w’ould other- 
wise have passed by survivorship to some other person 2 . 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 179 of the Indian Succession Act, X of 1865, 
but contains the •2nd para in addition, saving the rights of the 
members of' a joint Hindu family. D 

(2) Section has no retrospective operation. 

Section 4 does not have a retrospecti%’6 operation so as to vest in an executor 
of a Hindu will made prior to the Probate Act, the estate of a deceased 
Hindu who died prior to that Act, 25 C. 103 (106). E 

AM the property of the deceased person vests in him as such . " 

(1) “ Executor ” and “ Administrator,” definitions. 

For definitions of “ Executor ” and “ Administrator,” see S. 3, supra. F 

(2) Difference between an Executor and an Administrator. 

(i) The interest of an executor in the estate of the deceased vests in him 

from the moment of the testator’s death, that of an administrator 
only from the time of the grant. See S. 12, infra. G 

(ii) An executor may do many acts before he obtains probate ; but an admi- 
. nistrator may do almost nothing till letters of administration are 

granted to him. See notes under Ss. 12 & 15, infra. H 

(iii) An executor derives his powers from the will and not from the grant of 

probate ; hut an administrator owes his powers entirely to the appoint- 
ment of i^he Court. Majumdar, 440. I 

(iv) An executor is not generally required to execute a bond for the due dis- 

charge of his duties ) but an administrator is bound to execute such a 
bond. See S. 78, in/ra. (Ibidr) 3 

(v) After the grant of letters of administration, the office and powers of an 

administrator are the same, as those of an executor. Blackborough 
■ V. Daijis, 1 P, Wms; 48. ■ ' : ^ K 
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(3) Executor, different from a trustee. 

The true position, powers and duties of an executor are e.ssentially different 
from those of a trustee. 21 C. 195 (199). L 

(i) Executor now represents both realty and personalty in England as in India. 

In England, since the passing of the Land Transfer Act, 1897, both realty and 
personalty primarily vest in the legal personal representatives, and in 
' cases of realty also, a testator’s executors are his representatives as in 
India. See I Will, Exors., 10th Ed., 444. M 

{5) “¥est” inappropriate in the case of Hindu executors before the Hindu Wills 

Act. 

The word " vest ” is not an appropriate one to describe the position of a Hindu 
executor in a will made prior to the Hindu Wills Act. Per Markby, J., 
in 4 0. 455 (468). ' N 

iQ) Position of Hindu executor before the Hindu Wilis Act — Inferior to an English 
executor — Only a manager, with no estate vested in him. 

(i) The Hindu executor is not, in all respects, identical, in power or character 

with the heir, or with what the English executor (independently of 
Statute) may be and has been considered, i.e., qua representative. 
Montriou, cited in Majumdar, 438. 0 

(ii) According to the Hindu law, an attorney or executor under a will has no 

greater power over immoveable estate than a manager who according 
to Sonoomanpersaud' s case (6 M.I.A. .393) has only a limited and 
qualified power. Per Peacock, C.J., in Bourke’s Reports, Part VII, 
p. 50, CT^e^^m2B. 388 (407). P 

(iii) Grant of probate of the will of a Hindu confers no title, upon the exe- 

cutor, but he derives his title from the will itself. Probate is evidence 
of his title, only so far as a decree of the Court granting it would be, 
namely, between the parties and those privy to the suit in which the 
decree is made. 1 B.L.R.O.G. 24. Q 

(iv) Prior to this Act, in case.s to which the Hindu Wills Act and the Indian 

Succession Act did not apply, probate could only be granted under 
the Supreme Court Charters ; but the representative status conferred 
by such grants fell far short of that conferred by similar grants in the 
case of deceased European British subjects. In the case of wills of 
Hindus not governed by the Hindu Wills Act, probate conferred no 
right of property analogous to the estate or interest conferred upon 
an English executor. Per P/iea?-, J., in 2 B.L.R. O.C, 1. H 

(v) Probate does not- confer, ixpon-the executor of a Hindu will, any personal 

rights of property analogous in any way to an English estate or in- 
terest. The will gives him just such powers of dealing with the pro- 
perty comprehended in it, as its words express, and no more. Beyond 
the scope of the will, and so far as he is not constructively restricted 
by its directions, it may be that he has the powers which are implied 
in the bare authority of a manager during minority ; but these arc 

all he can claim. With regard to this rule, moveable properly is in 

the same predicament as immoveable property. 2 B.L.R.O.G. 1 (4) ; 
Per Phear, J,, citing Bourke, l^art VII, 8 & 6 M.LA. 393. S 
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(vi) A Hindu widow, who has obtainad letters of administration from the 

High Court, of the estate of her intestate husband and who has left 
a minoiv son, is not entitled, in such character, to maintain a suit 
with respect to immoveable property left by him without bringing 
the son on the record as a party. 2 0.4.31. T 

(vii) The Hindu executor takes no estate, but oirly a power of management. 

For Marhhy, J., in 3 C.L.R. 315 (328) -4 G. 455 (-169). U 

•.viii) The mere appointment of a person as executor to a Hindu does not 
cause any property to vest in him at all, and if, as executor, he is 
entitled to hold the property, he holds only as manager. Fer Marlchiji 
J.. in AG. 455 (468). ' ' Y 

(ix) It is f|uita true that a Hindu executor was, at any rate, until the 

passing of the Hindu Wills Act, only a manager, but as such manager, 
ho. had certain powers over the estate, and for many purposes he repre- 
sented the testator. 14 0. 875 (861). W 

(x) An Gxecirtor under a Hindu Avill, before the Hindu Wills Act, was net 

in the .same position as an English executor under an English will. 
The property did not vest in him. His position was analogous to that 
of the manager of an infant heir under the Hindu Law. 25 0. 103. X 

(xi) Executors and trustees of Hindu wills executed before 1870, when the 

Hindu Wills Act came into force, were merely managers and had no 
esstate vested in them. 32 0, (.S61) = l C.L.J. 270. Y 

(xii) Independently of the provisions of the Indian Succession Act and the 

Hindu Wills Act, the executors of a Hindu do not, in the character 
merely of executors, take any estate, properly so called, in the pro- 
perty of the deceased ; or in other words, the mere nomination of 
executors, though followed by probate, does not, of itself, confer any 
estate on the executor further than the estate he may have by the 
express words of the will, or as heir of the testator. Per Oreen, J., in 
1 B. 269 (275). Z 

(xiii,i Setting aside the Hindu Wills Act of 1870, the reason given by Lord 
Cottenham in Mapp v, Blcoch (2 Phil. 793 at 796) for the title of an 
executor in England to personalty, ws., that it is derived not from 
any gift of the ^testator, but from the operation of law incident to 
the office, does not exist in the case of the executor of a Hindu. 
Although the testamentary power and the right to appoint an execu- 
tor has been recognized in all three Presidencies as belonging to 
Hindus, that power and right have been regarded as subject to Plindu 
Law and usage. Per Westropp, C.J., in 'i B. 388(406). X 

(xiv) The Courts in this country have regarded an executor under the will 

of a Hindu as possessing a power inferior to that of an executor in 
England. Per Westrojyp, G.J., iir2 B. 388 (407). B 

(xv) In the mofussil in India, the executors of the will of a Hindu do 

not, in the character merely of executors, take any estate in the pro- 
perty unless it is conferred on them by the terms of the will. 26 
B. 301 (304), citing I B. 269. C 
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(xvi) Prior to the Hindu Wills Act of 1870, the powers and functions of the 
executor of a Hindu estate were not those of an English executor, but 
rather those of a manager ; he did not require probate, and probate, 
if obtained, would not have vested him with any title to the estate, 
either real or personal, which he administered... The immediate effect 
of the Act of 1870 was to place a Hindu executor who was in a posi- 
tion, and chose, to take advantage of its provisions, on precisely the 
same footing as the executor of an Anglo-Indian testator, in so far as 
concerns the taking out of probate of the deceased. Per Lo?'d Wafso7i, 
in22C. 783 = 22 I.A. 157 = 5M.L.J. 157 (163) (P.C.). D 

(7) Hindu executor since the Hindu Wills ILct, compared to an English executor and 

to a Shebait of an idol. 

(ft) Since the Hindu Wills Act, a Hindu executor is on the same footing as an 
English executor, with this difference, that, he cannot transmit his 
powers to his own executor. See 12 B. L. R. 423, E 

(&) The position of an executor or administrator, as the case may be, of a de- 
ceased person, as such person’s legal representati%'e, in whom all the 
property of the deceased vests as such by virtue of S. 170 of the Suc- 
cession Act, may be said to be similar to that of the Shebait of an 
idol. Per Chandatiarkar, J., in 29 B, 96=6 Bom. L. R. 853. F 

(8) Probate when necessary in cases of Hindu and Mahomedan Wills — Effect of 

Hindu Wills Act and the Probate Act. 

(i) Previously to the passing of the Probate Act V of 1881, executors appointed 
by such wills as fell within the Hindu Wills Act, XXI of 1870 
acquired the same estate and interest in the property of their deceased 
testator with the same restrictions in representing the estate in a 
Court of Justice as obtained under English Law. Per Sargent, C. J., 
in 8 B. 241. G 

(iil All the sections of the Indian Succession Act, X of 1865 relating to grants 
of probate and letters of administration which were formerly incor- 
porated in the Hindu Wills Act, XXI of 1870, arc now, with the ex- 
ception of S- 187, removed from that Act by S. 154 of Act V of 1881, 
but are, with the exception of S. 187, re-enacted m’bfttim in Act Y of 
18SI. S. 1S7, however, remains incorporated by reference with the 
Hindu Wills Act. (Ibid.) H 

(iii) The result is, that probate is necessary in a case of .such Hindu wills as 

fall within the Hindu Wills Act. But, the omission from Act Y of 
1881 (which applies to all Mahomedans and Hindus) of any section 
corresponding to S. 187 of the Indian Succession Act shows that it 
was the intention of the Legislature that, except in cases falling 
within the Hindu Wills Act, an executor of anyHiudu or Maho- 
medan will may establish his right in a Court of Justice without 
taking out probate. (liid. I I 

(iv) Apart from cases falling within S. 187 of the Succession Act, iu cases 

governed by Act XXVII of 1860, a debtor has still [the right of imsist- 
ing upon a plaintiff-executor taking out probate. 8 B. 241. J 
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(v) There is no law at present in force in tlic Mofussil which obliges a person. 

claiming under a Will, to obtiiin probate of the will, or otherwise es- 
tablish his right as executor, administrator or legatee, before he can 
sue in respect to any property which he claims under the will. In 
any suit orsproceeding instituted by him, it is for the Court, in which 
the suit or proceeding is pending, to determine, for the purposes of 
such suit or proceeding, whether the will is genuine and valid, and 
confers upon the plaintiff or applicant the right claimed. 6 B. 73. K 

(vi) In cases not governed by the Indian Succession Act, probates and letters 

of administration granted by the High Court of Bombay in respect of 
Hindus, Mahomedans and other persons not usually designated as 
British subjects take effect only, and can only be granted for the 
purpose of recovering deht.s and securing del)tor.s paying the .same, 
except so far as is otherwise provided in Act XXYH of 1860. 6 B. 
452. L 

(vii) An executor of the will 'of a deceased IMahomedan, since the 1st April, 

1881, the date of the coining into force of the Probate and Adminis- 
tration Act Y of 1881, cannot claim to represent the estate of his 
testator until he has taken out probate. 7 B. 266. M 

(viii) Probate may be granted of a nuncupative will of a Mahomedan. A 
Mahomedan’s po-wer of making an oral will has not been taken away 
by the Probate and Administration Act. 24 B. 8. N 

(ix) The Supreme Courts in India never applied the English rule as to the 

necessity for probate to Hindu or Mahomedan wills, nor did they at- 
tribute to such probates, when granted, the English doctrines as to 
the operation of probate. Under that system a Hindu or Mahomedan 
executor took no title to property merely as such by virtue of the 
probate. In the case of Mahomedan executors, such a title was creat- 
ed for the first time by the Probate Act Y of 1881. 83 C. 116 (P.C.) = 
9C.W.N. 938. ' 0 

(x) Since, by Mihomedan Law, a testator has power only to dispo.sa of one- 

third of his property, an executor of a Mahomedan will, who had 
obtained probate under Act Y of 1881, is a bare trustee for the heirs 
as to two-thirds of the estate when realised, and an active trustee as 
to one-third for the purposes of the will, and of these trusts one is 
created by the act and the probate irrespective of the will, and the 
other by the will established by the probate. 33 G. 116 tP.C.) =9 0. 
W.N. 938. F 

(xi) The executor of a Mahomedan takes the whole estate of the testator by 

virtue of the Probate and Administration xict, and is a trustee for the 
entirety thereof. 13 0. W.N. 153,/o%. 33 0. 116 = 9 0. W.N. 938. Q 
(9) Probate not necessary in the case of wills made before the Hindu Wills Act. 

S. 187 of the Succession Act not being made applicable to wills of Hindus made 
before 1870, when the Hindu Wills Act came into force, it is not obli- 
gatory on executors or legatees under such wills to take out probate 
or letters of administration in order to establish their rights in a 
Court of Justice. 14 C- 37. R 
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1. — “ AU the property of the deceased person vests in him as such ” 
—{Concluded), 

10) Docs the yesting take place before probate in the case of Hindu Wills. 

(i) Their Lordships of the Privy Council seem to suggest that the estate does 

not vest in the executor until he has taken out probate. 22 0. 788 
(796) = 221. A. atp. 115. S 

(ii) In C.alcutta, it has been stated that an executor does not represent the 

deceased by virtue of the will until he has obtained probate. 4 C. 342 
(345) = 3 0.L.R. atp. 156; 25 0. 103 (106). T 

(iii) In Bombay it has been held that the estate vests in the executor even 

before probate. 8 B. 241 (255); 10 B. 468 ; 12B. 621: 31 B. 418 (428) 
= 9 Bom. L.R. 287 (293). U 

(vi) According to Messrs. Philip and Trevelyan, the powers of an executor 
are not dependent upon prohate. Ph. and Trev. 35.3. V 

(11) Effect of vesting before probate. 

The effect of the rule in the section is to enable the executor before probate to 
give .a valid discharge to the testator’s debtor paying him, and place 
him in the same position in that respect as an executor by English 
Law. Per Sargeant, C. J. in 8 B. 241 (255). W 

2. — “But nothing. ...shall vest in an executor or administrator any property 
.... which would otherwise have passed by survivorship to some other 
person. ” 

(1) Estate passing by survivorship does not vest in executor. 

(a) An estate which passes to another by survivorship on death cannot vest in 

the executor. 12 B. 621. X 

[b) In an undivided Hindu family, when a co-parcener dies, there are no effects 

or property of his, to which the surviving co-parceners can succeed as 
his heirs, but they take the whole of the family property by right of 
survivorship, and consequently it is not necessary for them to take 
out any letters of administration. 27 B. 140. Y 

(2) But, there is a distinction between the legal and beneffcial Interest in such a 

case. 

{a} There is a distinction between a legal title to, and a beneficial interest in 
property; so that, there might be cases where the latter interest 
passes by survivorship, but the former title does not. In such cases 
probate or letters of administration are necessary in support of the 
legaltitle. See24B.350. Z 

(6) Thus, where certain .shares of the Bank of Bombay stood in the name of S, 
and after his death his minor son applied to the Bank to have the 
shares transferred to him as the sole surviving co-parcener, it was 
held, that having regard to S. 23 of the Presidency Banks Act, XI of 
1876, thelegai title did not survive, though the beneficial interest did, 
and that probate or letters of administration were necessary for the 
transfer of the shares. 24 B.' 350. A 
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2, — ^*But nothing — shall vest in an executor or administrator any 
property — which would otherwise have passed by survivorship to 
some other person ” — {Concluded). 

(:l) “Property of the deceased” does not include property held by the deceased 
as executor or administrator. 

(«) “ Property of the deceased ” in the section means only the actual property 
of the deceased, whether held by him for his own benefit, or the bene- 
, fit of others, and does not mean property vested in him as executor or 
administrator. 12 B.L.R, 423.(428). B 

(h) Therefore, under the Indian Succession Act, or under the Probate Act, the 

executor of an executor is not derivative executor of the original 
testator, even though such testator died before 1860. 12 B.L.B. 423. C 

<4) Nor property in which the deceased had no beneficial interest. 

An executor, as .such, has no title to property which did not belong to the 
testator, or over which he had no disposing power. 4 0. 1 = 2 G.L.R. 
422. D 

(5) Trust property does not vest in executor. 

Property held by the. testator in trust or as executor or administrator, does not 
vest in his executor. 12 B.L.R. 423. £ 

Miscellaneous. 

<1) Executor or administrator has no beneficial interest in the property vested 
in him. 

(a) An executor, or an administrator with the will annexed, has not, as such, 
any beneficial interest in the property. 2 B. 388. P 

(i) Under the section the executor is made the legal representative of the de- 

ceased person, and all the property of the deceased person vests in him 
as such representative. But in the capacity of representative of the 
deceased, the executor is bound to carry out the deceased’s directions 
relative to the disposal of the property, so far as they validly extend, 
and whenever such directions are absent or are inoperative bj' reason 
of illegality, then to handover the property to those entitled by law 
to succeed to it. It can never be, that, as representative of the 
deceased, the executor is entitled to exclude either those to whom the 
testator or those to whom the law' directs that the property should go 
from the deceased. Pet Phear, </., in 8 B.L.R. 208 {221). G 

■(2) Executor has no right to the undisposed of residue. 

The rule of Engli.sh Common Law, that the undisposed of residue of personal 
estate vests in the executor beneficially, does not apply to the will of 
a Hindu testator in India. 2 B. 388 ; 13 B. 61 ; 4 0. 1 (5). H 

<3) How far the executor is a trustee “ for a specific purpose ’’ within S. 10 of the 
Limitation Act. 

(ft) An executor who, by the will is made an express trustee for certain pur- 
poses, Is, as to the undisposed of residue, a trustee within the scope 
of S. 2, Act XIV of 1859, for the heir or heirs of the testator. 2 B. 
388. But .see, I 
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Miscellaneous — [Cimchided). 

{b} So far .as the heir is concerned, the property is not “ vested in trust for a- 
specific purpose ” in the executor within the meaning of the Limita- 
tion Act, IX of 1908, S. 10. See '21 B. 646 ; 14 B. 476 ; 4 C. 455 = 

3 C.L.E. 315 ; 4 G. 897 (9'23) =4 O.L.R. 19.3. J 

(c) For a case in which from the terms of the will, the property was held to be 
vested in the executor in trust for a specific purpose. See 30 0. 369. K 

(4) Duties of executor, how long they extend. 

(n) The duties of the executor are to administer the estateof the deceased only 
so far and so long as to enable him to carry out the terms of the will 
of which he is executor. After the property has ceased to he the 
estate of the deceased and has become the property of the residuary 
legatee under the will, the executor, as such, has no authority to 
manage the estate on his behalf. 31 C. 89 (93). L 

(b) But, although an estate had been administered, an executor still represents 
the estate for the purpose of receiving dividends on shares of a 
company registered in the name of the deceased testator, the company 
being concerned only with the legal title to the shares and not the 
claims made by the beneficiaries against the executor as trustee. 19 
B. 1 (P.C.). M 

(5) Remedy of purchaser of share of estate vested in administrator. 

Where the property of a deceased person becomes vested in his administrator 
under the Act, it remains in him until he distributes the estate and 
the widow of the deceased has no saleable interest in any part of such 

' estate until, in the course of the administration thereof, her share is 

determined and allotted to her. Tin then, the only process by which 
a purchaser of the interest of such a widow in the estate can legally 
obtain such interest, is by a suit for the administration of the entire 
estate, and to such a suit, the widow, if alive, must be made a party. 
If she is not alive, letters of administration to her estate must first he 
taken out and the administrator must be made a party. 23 M. 
216 = 9 M.L.J. 338, ” N 

(6) Where there is a will, the heirs do not represent the estate. 

Where a deceased person leaves a will, his heirs on intestacy do not represent 
, his estate, 22 0.903; 6 Ind. Gas, 6'27,. See, also, notes under S. 12, 

infra. 0 & P 

(7) Where whole estate is vested in executor, probate cannot be granted limited 
to part of the estate. 

Wherever under the section the whole estate is vested in the executor, probate 
limited to part of the estate cannot be granted. G B- 460. Q 

(8} Executors who have not proved may call for an inventory and account from 
those who have proved. 

As to this, see notes under S, 9, infra, R & S 

K.B.. — See, also, notes under S. 82, in/ra. 
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6. When a will has been, proved and deposited in a Court of 
Administration Competent jurisdiction situated beyond the limits 

with copy annexed q£ Province, whether in the British dominions 
of authenticated . .. . . 

copy of will proved or in a foreign country, and a properly authenti- 
abroad 1. -g p^-oduced, letters of ad- 

ministration may be granted with a copy of such copy annexed, 

(Notes). 

General, 

Corresponding Indian Law. 

This section corresponds to S. 180 of the Indian Sitccession Act, X of 1865. T 

“ Administration with copy annexed of authenticated copy of will 
proved abroad,” 

(1) What is a “ properly authenticated copy of the will.” 

Where the original will had been deposited and registered in Scotland, a copy 
of the will certified by a Notary Public to be a true copy, but which 
did not purport to be a copy made from the will itself and did not 
bear any certificate that it had been compared with the original, was 
held not to be a properly authenticated copy of the will. 14 Bur. L. 

R. 33. , U 

{‘2) ‘ Authenticated copy ” is called “ Exemplification.” 

The properly authenticated copvtof the will referred to in the section is techni- 
cally called “exemplification.” S«e 8 B.L.R. Appx. 76. Y 

(3) Probate may be granted of an exemplification. 

For a ease in which the probate of an exemplification was granted, see 4 O.W. 

N.vii.' y ■ W 

(4) Procedure where the will has not beenoproved in a foreign Court, 

If a foreign will has been already proved and deposited in a foreign Court abroad, 

S. 5 of the Probate Act, following the English Law, enables a Court 

in British India to grant letters of Administration to the applicant 
with a properly authenticated copy of such will annexed, and thus to 
dispense with the necessity of proof of the original will ; but, where a 
foreign will has not been so proved, the .Judge must himself take 
evidence as to the due execution of the will, according to the law of 
the country in which the te-stator was domiciled, in cases where the 
property in respect of which the probate is sought is moveable property; 
while, if the property left by the testator in British India is immove- 
able, the rules applicable to the execution of wills in British India 
must be applied. 20 B. 607 (6.10). X 

(5) Probate or letters of administration of a foreign will is necessary for a suit in 

British India by its executors. 

A suit in British India by the executors of the will of a native of Outch \Yai 5 
dismissed on its appearing that the plaintifis were furnished only with 
probate issued from a .native Court, of which they produced a copy 
certified by the Political- Agent of Outch, and the plaintiffs were 
directed to take out p.roba'te^dr letters of administration in British 
India under Act V of 1881, Qt' a certificate under Act VII of 1887. 17 
M. 14. ^ . Y 
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Administration with copy annexed of authenticated copy of 
will proved abroad ^—{Continued). 

(G) A foreign executor must obtain probate or administration before suing in 
England. 

(fl) If the deceased left uo property in England, his will need not be pi-oved in 
ICugbmd ; but if, a foreign executor wishes to institute n, suiip in 
England, ho must be constituted personal rcpro.s(!nt!itive by a grant of 
probate or administration in England. Jaunceyv. Soalei/, I Verii. 
397 ; Carter v. Crofts, Godb. 33 ; Whyte v. Bose, 3 Q.B. 580 ; Loyan 
V. Firlie, 2 Sim, &. Stu. 284. Z- 

(6) For it is an established rule that to sue in England inobate or letters of 
administration must be obtained in England except in certain cases. 
I Will. Exors., 10th Ed., 271. A 

(7) When a properly authenticated copy of a foreign will can be admitted to pro- 

bate. 

When a will has been proved in the Consistorial Court of the Bishop of 
Lodor and Man, or in the Courts of Channel Island.s, or in a Seotcli 
Court, or in a foreign Court, an office copy or properly authenticated 
copy of it is received in the place of the original will and is admitted 
to probate without evidence as to law, provided tluj deceased was 
dornicilod in the country ■where it was proved. Hend., 3rd Ed., 24!). B 

(8) The English Court is guided by the grant of the foreign Court of domicile. 

(a) With respect to the validity of the will of a foreigner domiciled aliroad, the 

English Court will be guided by the law of the place of domicile. 
Otirlmg v. Thornton, 2 Add. 21. C 

(b) "It is a general rule that when a person dies domiciled in a foreign country, 

and the Court of that country invests anybody, no matter , whom, 
with the right to administer the estate, this Court ought to follow 
the grant, simply because it is the grant of a foreign Court, without 
investigating the grounds on which it was made, and without rofereuco 
to the principles on which grants are made in this country." I'cr Lard 
Penmnee in In the goads of Smith, IG W.R. (Eng.) 1130. B 

(9) Where the foreign will leaves property in England, it must be proved in Eng- 

land also. 

A will made abroad of property in England, must be proved in I'lnglaiul also, 
though the English Court will adopt the decision of the Court of the 
foreign country in which the testator was domiciled. I Will, Exors,, 
10th Ed., 271, E 

N.B. — The validity and proof of wills made by British subjects domictied 
out of England, is now governed by Lord Ivingsdown’s Act, 24 A 25- 
Vic. 0. 114, for the provisions of which, see l Will. Exors., 10 Ed., 
281, ef se<2. E 

(10) Provision for grant of letters of administration to foreign Consuls in the case 

of foreign subjects. 

(a) By S. 8 of the Administrators-General and Official Trustees A(;t V of 1902, 
provision is made- for grantjof letters of administration to foreign 
consular officers for the estates of the subjects of such foreign state 
dying in British India. G- 
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/. — “Administration with copy annexed of authenticated copy of 
will proved abroad “—{Concluded). 

(b) For a. similar provision in England, see S. 4, St. 24 and 25 Viet. 0. 121j 
in I Wills. Exors, lObli Ed., 339. H. 

(11) Probate of will in a foreign language. 

If a will is in a foreign language, probate will be granted of a translation of the 
same by a Notary Public. I Will. Exors, lOth Ed., 299. I 

(12) Province, definition. 

As to this, see S. 3, supra. J 

N.B. — See also notes under S. 28, 

Probate only soap- 6. Probate can be granted only to anexeciD^S. 

pointed executor 1. tor appointed by the will. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section correspond.s to S. 181 of the Indian Succession Act, X of 1865. K 


(2) S. 6 must be read with S. 7. 

Bee 22 W.R: 174- (175). L 

I. - “Probate only to appointed executor.” 

(1) Executor, definition. 

For definition of “ Executor,” see S. 3, supra. M. 

(2) Executor and co-adjutor— Difference. 

As to this, see notes under S. 3, supra. M 

(31 Executor can only be appointed by will. 

As to this, see notes under S. 3, supra. 0 

(4) Who are capable of being executors. 

All persons who sire capable, of making wills and some others besides, are capable 
of being made executors. I Will. Exors. 10th Ed., 158. P 

(5) An alien can be executor. 

An alien is capable of being executor. 1 Will. Exors., 10th Ed., 159. Q' 

(0) A limited company can be executor. 


a) Where a limited company is appointed tixccutor, administration with the 
will annexed will be granted to their nominee, and the bond of the- 
company as surety wiU he accepted. In bonis Hunt, (1896), p. 288, R 

(b) W^liere a limited company were appointed executors, it w’as held that the 

appointment was of the persons composing it individually and each of 
the members was accordingly entitled to prove the will. Re P’ernio, (> 
Notes of Gas. 657.- , S. 

(c) J'rol.nite will not be granted to a limited company and individuals .'jointly. 

.In 5f)jm Martin, 90 L.T. 2G4. T 
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L~-“ Probate only to appointed executor ** — {Continued). 

(7) A partnership firm can be executor. 

WliOTo a pariuici’Hhii) tinn is appointed executor, each of its uunuhers is entitled 
to be joined in tiu! probate. In the f/ootZs o/ Fernie. d Notes of (.las, 
657. U 

(6) Where executor becomes lunatic - Procedure. 

Where an executor or aduiinistrator becomes non compos, tlio Court may com- 
mit administration to another. See S. 33, infra. V 

(9) Where executor is incapacitated from illness — Procedure. 

Where an executor was incapacitated from illness, the Court ft-rauted adiuiuis- 
tration with the will annexed to resMilUrydegatee for life for the use 
and beneiit of the executor till his recovery. 'la the goads of Ponsoiiuy, 
18951, p, 2S7, cited, in Hend., 3rd Ed,, 251. W 

(10) Judge incompetent to refuse Probate to executor named in will. 

(a) Thera is no provision in the Probate Act which give.s the District Judge any 
discretion to refuse an applic.ation for probate by an executor named 
in the will, and considered qualified by the testator to act as such, 
OB the ground that, in the opinion of the Judge, he is not a fit and 
proper person to bo entrusted with that office. 210. 196. X 

{b) S. 36 of the Probate Act, 1331, enacts that it is within the discretion of 
the Court to rofuso to grant an application for letters of administra- 
ti on, but no such direction is given ill regard to an application for 
probate by a person selected by a testator of the administration of 
his estate. 20 A. 189 (191.) /of/owin;/ 21 0. 195. 'ii!’ 

(11) Bad character of executor, no bar to probate. 

Tho Court will not pass over an executor by reason of his bad charaelcr only. 

■Btit/wi pooite ()/ Samson, 3 P. & 1). 48. Z 

(12) Poverty or insolvency of executor, whether a bar to probate or a ground of 
removal. 

{a) Tho Court cannot rofuso to grant probate to a person appointed executor, 
on account of his poverty or insolvency. I Will. Ill xors,, 10th Ed., 
102. A 

(5) The executor’s title is not defeasible by baukruptey. iusolvonoy or oven 
falouy, Sviitlmrst v, Tamlin di Banks, 2Sw. & Tr. 147. B 

(c) But, in England under the Judicial Trustees Act, 1896, the Court has 
power to remove an executor on ground of bis bankruptcy and appoint 
a judicial trustee or receiver in his place; I Will, Exors., lOfch Ed., 
162 (n) citing Re R<atcliff, 1898, 2 Gh. 352. C 

id) iVlthough probate cannot be refused to an insolvent executor, the Court 
may exorcise control by requiring security or appointing .a Receiver. 
Ilend., 3rdEd., 250. D 

(13) Mere weakness of mind, nc bar to appointment as executor. 

More weakness of mind’ Is' not sufficient to disqualify a person from being 
appointed executor..* JCvanit v, Tj/ler, lUl, Viti. E 
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/. — “Probate only to appointed executor **~{Continnod]. 

(14) Appointment of executor may be absolute or limited. 

The appointment of exocutoc may be absolute or limited in time, or place or 
as to subject-matter, or conditional. I Will. Exors. 10th Ed., 175, 
et seq> F 

(16) Probate, definition. 

For definition of “ Probate,” see S. 3, ijzijjra. G 

(16) What instruments will not foe admitted to probate. 

[а) A paper which neither disposes of property nor appoints an executor 'will 

not be admitted to probate. Van, Straubemee v, Monde, 3 Sw. & 
Tr. 6. H ' 

(б) But a codicil merely revoking or confirming former, wills though not con- 

taining any disposition of property, will be admitted to probate. 
BrencJdeyv. Still, 2 Bioh. 1Q2. 1 

(c) A document executed by a Mnliant merely appointing a person as the next 

sebevit or manager, but without making any disposition of the proper- 
ties belongingto the akhrd, was hold not to be a will which could be 
admitted to probate. 32 C. 1082 = 9 C.W.N. 1021 = 2 G.L. J. 50n ; see, 
also, 22 0. 843= 22 LA. 94. J 

(d) The bare nomination of executor entitles a will to probate. I Will. Exors., 

lOtb Ed., 167. K 

(e) As a general rule, a document which disposes of no property, has no testa- 

mentary character, so as to enable the Court to grant probate of it. 
Van Straubemee v. Monde, 3 Sw. & Tr. 6- L 

(f) A will merely appointing, testamentary guardians is not entitled to probate. 

In the goods of Mortan, Sw. & Tr. 422 : Lady Chester’s ease, 1 Vent. 
201 ; GiUiatv. Gilliat, SVhil. 222. M 

(g) A will to take effect upon a contingency cannot be admitted probate, if the 

contingency does not happen. .In the goods of Hugo,. 2 P.D. 72, N 

(17) Papers incorporated in will will also be admitted to probate. 

Papers incorporated in a will by reference are also included iir the probate as a 
general rule. See S. 51, Act X of 1865. 0 

(18) The Court may grant probate of will in part and refuse as to part. 

(a) Where the Court is satisfied that a particular clause in a will has been in- 
serted by fraud, without the knowledge of the testator, or by forgery 
after his death, or even if he has been induced to make it a part of 
his will by fraud, probate will bo granted of the will without that 
clause. Barton v. Robins, 3 Phil ; 455 (n). Plume v. Beale, 1 P. Wins. 
388 ; Allen v. McPherson, 1 H of L. 191, died in I Will. Exors., 10th 
Ed., 291. P 

ib) Probate may be granted of a portion of a will after striking out or omitting 
such portions of it as are proved to have bedn inserted without the 
testator’s knowledge. I C.L.J. 109, /odmoinf/ ft/(OfZes, v. /i/iodcs, 7 Ap, 
Oas. 192 ; Allen v. McPherson,, IH. L. 0. 191 ; Morrell v. Morrell, 7 
P.D. 68. Q 
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(19) But where whole estate vested in executor, probate cannot be granted limited 
to part of the estate. 

As to this, soo notes under S. 4, S 

(•20) Testator may delegate the appointment of executor to another. 

(a) A te.sbatoi' may delegate the power of appointing executors to anotlier who 

may appoint himself . In bonis Ocing.'in, 1 Hag. .548 ; In bonis livdor. 
2 Sw. & T. 127. T 

(b) Whether probate would be granted under the Act to an execixtor appointed 

in this manner, has not yet boon decided. Head. 3rd Ed., 251 ; but 
e. infra, H 

(c) There is nothing in S. 6 or 7 or in the definition of ‘‘ Executor,” imposing 

an obligation on a te.stator himself to'name his executor, and prevent- 
ing him from appointing as his executor such person as some one 
selected by him may name for that purpose. 5 Bom. H.R. 039, cifhn/ 
Jackson v, Faullet^ Rob. 344 ; ReDeiokman, 3 Gur. 107 ; ErGringan, 
1 Hagg 548 ; Me Ryder, 2 W. & T. 128. Y 

(d) A testator may authori.se the survivor or survivors of his oxocutor.s to ap- 

point another or others to keep their original nimiber iji tact. In 
bonis Deiofcman, 3 Curt. 123. W 

(21) In the absence of expccas appointment, the person contemplated “ executor 
according to the tenor ” will be granted probate. 

Where a testator has omitted to appoint an e.xecutor under his will, the Court 
will appoint as executor and gi-aut probate to the peason whom it 
would appo-ar from the tenor of tho will the testator e,outoinplatod 
should be executor. 25 0. 05. X 

(22) Who is an executor according to the tenor. 

As to this, see notes under S. 7, infra. Y 

(23) Person not named as executor can apply only for letters of administration. 

A person not named :i.s executor in tho will cannot apply for pro!)ate, but only 
for letters of administration with tho will annc.Kod, 22 M. 34,5. Z. 

(24) Universal legatee entitled not to probate, but only to letters of administration. 

(u) Where a Hindu Will meutionod no executor, the testator’s widow who was 
universal legatee under the will, wa.s hold entitled to probate, as o.xa- 
outor by necessary implication. 7 B.L.R. 593, folbj. In the (jootls of 
BaylE, 1 P. & M. ‘21 ; but see, ia/m. A 

(i») A universal legatee is not entitled to ijrob.ito, but only to lottons of admi- 
nistration with the will annexed. 19 C. .582 ; not /ofb/. 7 B.L.R. 563; 
see S. 19, infra. B- 

(c) Under S. 6 of the Probate Act, probate can be granted only to an executor 
appointed by the will, and an universal legatee is only entitled under 
S. 19 of the Probate Act, to a grant of letters of administration with 
the will annexed. G C.W.N. 787. C. 

(25) Probate granted to a universal legatee is invalid &b Initio. 

Probate granted to an universal legatee by mistake is invalid fronr the first, 
and the person to whom such grant was inado cannot be constituted 
an executor so as to bo empowered to exercise any of tho powers con- 
ferred on executors’ under the Probate Act. 6 O.W.N. 787. 1> 
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/. — “Probate only to appointed executor (Concluded). 

(2G) Right of executor to obtain probate is diiferent from right of his representatiye 
to obtain letters of administration. 

Tlio right of an executor to obtain probate of the will is different in its nature 
from the right of the executor’s widow as bis legal representative to 
obtain letters of administration with a copy of the will annexed, 36 

O. 799. JS 

(27) Wrong name of executor in will may be corrected in the probate. 

Where an executor has been wrongly named in the will, probate will be grant- 
ed to him in his right name. In the goods of Shuttleworth, 1 Curb 
911. F 

(28) Executor’s name inserted without authority in will can be struck out. 

An executor’s name can be struck out where it is proved to have been inserted 
in the will without the testator’s' sanction. Motrell v. Momdl, 7 

P. D. 68. G 

(29) Executor renouncing as such cannot take administration in another character. 

As to this, see notes under S. 17, infra. H 

(30) How far an executor is entitled to remuneration. 

(а) An executor’s office being voluntary and gratuitous, an executor is hot 

entitled to ati}- allowance for personal trouble and loss of time in 
the execution of his duties ; therefore, all bargain.^ which secure 
remuneration to the executor out of the estate itself ought to be 
discouraged, as tending to dissipate the property. See Robinson v. 
Rett, 3 P. Wms. 249. I 

(б) But a contract to pay remuneration to an executor for performance of his 

duties, such remuneration not coming out of the assets of the estate 
was held valid and not oppo.sed to public policy. 22 G. 14. J 

(o) Where the executor being unable to collect the debts himself, employs an 
agent to do the same, he is entitled to the expenses thereby incurred. 
Bonithone v. Hocma.re, 1 Vern. 216 ; Ilopkinson v. Roe, 1 Beav. 
180. J1 

(d) A solicitoc- 0 xe®n 6 or is entitled-to payment of-his costs for nmy professional 

service rendered by him for the benefit of the estate. Neiv v, Jones, 
1 M. & J. 668 («).” K 

(e) An attorney of an abseirt executor is not entitled to commission. See 6 0. 

70 (77). L 

N.B. — See S. 56 of the Administrator-Generals Act, II of 1874, now repealed 
by S. 4 of Act V of 1902. 

Appointment ex- 7. The appointment may be express or by 

press or implied, necessary implication i . 

Illustrations. . 

(a) A wills that C be his executor if B will not. B is appointed executor by im- 
plication. 

(b) A gives a legacy to B and several legacies to other persons, among the rest to 
his daughter-in-law, C, and adds, “ but should the within-named 0 bo not living, I, do 
constitute and aiipoiut B my whole ahd sole executrix." G is appointed executrix by 
implication. 
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(c) A appoinf.H Kovnral porsons executors of his will iind codicils, iind his ncplujw 
residuary legatee, and in aiaother codicil aro those words ; — “ I appoint my nephew my 
residuary legatee to discliarge all lawful demands against my will and codicils, signed 
of different dates.” Tire iKiphew is appointed an executor by implication. 

(Notes). 

Qeneral. 

(1) Coi'PcspondJug Indian Law. 

This section corresponds to S. IS'2 of -the In'dian Suceessiou Act, X of ISGS. ffi 

(2) Section is copied from Williams. ' 

'I’he section appears to be compiled almost vcrbativi from cases collected in the 
work of Mr. WillianivS on KxcGutors. Fer Coiwh, C.J., in 7 B.H.C.E. 
A.O.J. 6d (66). H 

l.~**The appointment may be express or by necessary implication.*’ 

(1) Executor by implication is called executor “ according to the tenor.” 

An executor by implication is usually called executor nccordhu/ fo the teuot. 
Hend. 8rd Ed., 252. 0 

(2) “ Necessary implication,” what it means. 

‘‘Necessary implication,” means, not a(!tnal necessity, hut so strong a 
probability of intention that an intention contrary to that which is 
imputed to the testator cannot he suppo.sed, J’er Lord FddoUi in 
Wilhimon v. Adam, 3. Ves, & B. (564. P 

(8) “Executor according to the tenor” meaning. 

An oxeoutor according to the tenor is one to whom, though not expressly 
nominated in the will, the testator, hy any word or oircumlocatioii 
reeommond or commit the charge and olUco or the rights which 
appertain to an executor. I Will. Exons., lOth Ed., 165, and soeciisoM 
therein cited. Q 

(4) What is necessary to constitute a person “ executor according to the tenor.” 

(а) To constitute one an executor aecoi'diug to the tenor, there must ho words 

importing a general power to receive and pay what is duo tu and from 
the e.stato of the deceased. In bonis Jones, 2 Sw. and Tr. 155. R 

(б) Though no o,Keou tors are expressly appointed, if the testator has directed 

any person to pay his debts and administer the ostato, or to pay his 
debts only, such person will be executor according to the tenor. 
Theob. 6th Ed., 97 and see oases therein citoi. S 

(c) Where a testator by his will names a person to discharge any clutios under 

the will without expressly appointing him executor, the rule is, that, 
unless it can be gathered from the will that the testator intended such 
person to pay the debts and legacies under the will, such person can- 
not be held to be the executor. 2G B, 571 = 4 Bom. L.R, 9 ; ciiiiuj In 
the goods of Punchard, 2 P, and M. 369 ; In the goods of Lowry, 3 P. 
and M. 157 ; 5 0. 756. ' ■ ' T 

(d) In orderto constitute one an executor aceording to the tenor of the will, it 

must appear on a reasonable construction thereof, that the testator 
intended that ho should collect his assets, pay his debts and funeral 
expenses and legacies, which are the essential, duties of an oxeoutor. 
6 G,L J^.46a,.cifhi(3f 5,0. 756- ; -26 B. ’571 ; 22^i: ■846. U 
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l.—“The appointment may be express or by necessary implication 
— {Omvtmued). 

(5) Cases ^yhere persons have been held to be “ executors according to the tenor.” 

(i) Where a testator appointed his wife H, guardian of his infant children, 

“ in order that of all his property she should carry on the management, 
and in the testator’s name the ntianagement of his firm,” and also 
apiminted two persons to give her advice, /jcZd that H was by impli- 
cation appointed sole executrix and was solely entitled to probate. 7. 
B.H.G.R. A.C.J. 64. ' Y 

(ii) Where a Hindu appointed his' wife P to be the sole executrix of his will 

to carry on all his affairs, distribute certain moneys annually, etc., 
and then provided ; — “ In case of the death of my wife P, the said 
affairs, and distribution of money to be paid by my second wife,”: 
P proved the w'ill and died, held that M was entitled to apply for 
probate, being executrix according to the tenor of the will. 2G B. 571 
= 4 Bom. L.R.. 9. W 

(iii) Where, A, under the terras of a Will, although not expressly appointed 

a.s executor, wa.s directed to receive and pay the testator’s debts, and to 
get in and distribute his personal estate, held that A must be taken tO’ 
have been appointed under the will an executor by implication. 5- 
G. 756 = 6 O.L.R. 228, referring to in the goods of Baylk, 1 P. and 
M.21. ’ ' X 

(iv) A request thatacertain persons shall act for or with an executrix appoint- 

ed by the will, makes them executors according to the tenor. In bonis 
Brown, 2 P.D. 110. Y 

(v) Where a testator appointed A without saying to what office, and after- 

wards referred to his executor, A was held to be executor. In bonis 
Bradley, 8- P.D. 215. Z 

(vi) Where the testator said “ I vvill that A be my executor, if B will not," 

it was held that B wa.s executor by necessary implication. I Will. 

Exors., 10th Ed., 168. A 

(vii) Where a testator said “ Forasmuch as my brother is dead, I make A 

rny executor,” if the brother is really alive, he will be executor- 
(IlAd.), mo. ' B. 

(viii) See also tho eases edtod under the heading of “Fjxocutnr ” in S. 3, supra. 0 

(6) Cases where persons have been held/iof to be executors according to the tenor. 

(i) Where a person was made trustee with a power to pay what was vested in 

him as trustee to the particular persons for whose use ho held it, but 
without a general power of administration. Boddicott v. Balzell. 2 
Gas. temp. Lee, 294. D 

(ii) Where tlie whole personal estate was left to a trustee on trust for a specific, 

pixrpose. hi the goods of Jones. 2 Qvr. and Hv. 165. E 

(iii) Where the will contained only a’'direction to a person to pay the testa- 

tor’s debts or funeral expenses out of a particular fund. Itt the goods 
o/Davis, 3 0urt. 748 ; In f/te f/oods o/ Too my, 3 Sw. and Tr. 5G2. F 

(iv) Where a testatrix left one sovereign each “to the executor and witness of 

my will,” but named no executor and beneath her signature and 
opposite the names of the witnesses were the words “executors and. 
witnesses,” /t(gZd that there was no appointment of executors. Inthc 
poods o/ Woods, 1 P. and D. 556. G; 
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i,—“Tbe appointment may be express or by necessary implication 
— {Con'tintied) . 

(v) The facts tbat a will was acMrcssad to tlio widow of the deceased. ;uid that 

will heriueathod immoveable ])roporfcy to her with powers of Ha.lc and 
mortgage without any right of the sons -wore ludd m^t sii,riu.!ien1, to 
make the widow executor by implication. 5 C.W.N. xeviii. H 

(vi) A more direction in a will that a person named in a will should ])ay 

certain debts out of cortain property, doe.s not show any intention on 
the testator’s part that for the general purpose of administration such 
person should bo executor. '22 M. referred to in 0 G.L.tT. 453 
460), I 

(7) Trustee named in the will, when “ executon according to the tenor,” and when 
not. 

(i) Trustees nominated by the te.stator “ to carry out thi.s will”, and " for 

the due execution of this my will,” were held to he constituted exe- 
cutors .iccording to the tenor. In the cjoodft o/ Russell, 189'2, P. 380. J 

(ii) Where property is left by will to trustees without words referring to thorn 

as executors, they will not be entitled to probate as executors accord- 
ing to the. tenor, unless it appears frenn. the nnll that they have to dis- 
charge such duties asoxeentors have to perform, 30 M. 191=- 1(11 Td. 
L.J. 658. K 

(iii) Unless the Court can gather from fclu^ words of the will that a p(.irson 

named as tni.stuo is reguirud to p;iy the debts of the deceased, and 
generally to adminishu' his estate, it will.not gnint him probate a.s 
executor according to the tenor. In the (looda of Parnell, 2 P. and 1). 
379. , . ' ,'•■■■ ■ L 

(iv) The appointment of a person as solo trusteo of a will, will not in itself 

make him executor according to the honor. In bonis Pnnehard, 2 P. 
and D. 369. .fa /wm Ijovvrv, 3 1\ and D. 157, M 

(v) Whore the whole personal property is left to a trustee on trust for a spe- 

cific purpose, and. no oxouutor is named in the will, such trustee is not 
entitled to probate as executor according to the tenor. In the (joods of 
Jones, 2 Sw. and Tr. 155. N 

(vil Trustees to whom the ro.sidno only is given on truist to pay debts, are not 
executors. Tlieob. Gth Ed., 98 citing, In bonis Lowe, 7 Tr. ,1,78. 0 

(8) Pecson appointed shebalt of deb utter property, when “ executor according to 
the tenor," and when not. 

(i) The more fact that a person is appointed shebait or tru.stee of the whole or 

a large portion of the estate of the testator, is not sufficient by itself 
to con.stitutc him an executor by implication. .But, whore the testa- 
tor uses the word trustee or shebait, and at the same time imposes 
upon the person duties involving the functions of an executor, there 
is a good appointment as executor by necessary implication. G G.L. 
J. 453. P 

(ii) Whore a testator appointed a person as shebait for his dabutter estate 

and confided to him the execution of the terms of the will, and also 
appointed some persons as osees ” to give the shebait sounds, advice, 
held that the shebait was appointed executor by implication, and that 
the persons appointed as “ osees ” were merely oo-adjutors or ovorsccr.s. 
6 C.W.N. 310 ; see, the case explained in C 0, L. J, 453 (457), Q 
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i. — “ T/?e appointijieai may be express or by necessary impH- 
catioa ” — (Concluded), 

iii) Where a testator Rad bequeathed the bulk of his estate for the sheba of 
a tliakur and make certaiu other dispositions in regard to the rest of 
the property, .on the construbtion of the will, that his wife whom 
he had appointed slte&aii having been confided with the execution of 
the will was executor by implication, and, as such, entitled to pro- 
bate. 10 0. W.N. 232. /oZZo?«m</ 6 C.W.N, 310. K 

(9) Person appointed guardian is not “ executor according to the tenor.” 

(i) A direction in a will that the plaintiff should take care of the estate 
during the minority of a son who was to be adopted to the testator, 
and should provide for the maintenance of the persons named there- 
in, was not to make the plaintiff executor by implication. 20 
M. 467. S 

(iij A clause in a will providing that “ P and M shall remain trustees, that 
is, guardians and next friends, ” was hold not to make any appoint- 
ment of executors either expressly or by implication. 33 0. 657 = 10 

O. W.N. Q62, following 20 M. 467. T 

(10) A universal legatee is not, as such, executor “by implication.” 

(i) Where a Hindu will mentioned uo executor, the testator’s widow who 

was universal legatee under the will, was held entitled to probate, as 
executor by necessary implication. 7 B.L.R. 563, following In 
the goods of Beylis, IP. and M. 21; not folloioed m 19 0, 582, and 
see, infra, U 

(ii) A universal legatee, as such is not an executor according to the tenor, and 

though empowered to prove the will, is nob entitled to probate. In 
bonis Oliphant, 1 Sw. and Tr. 525 ; followed in 15 M. 360. Y 

(iii) Where a Hindu died leaving a will whereby he bequeathed all his property 

whatever (including debts) to two of his sons, who applied for probate 
of the will, held, they were not entitled to probate, not being 
executors by implication. 15 M. 360 ; follotoing In the goods of 
Thomas Henry Oliphant, 1 Sw. and Tr. 525. W 

(iv) In England the practice is to grant administration with the will annexed 

and not probate, to a universal legatee. In the goods of Pryse, 1904, 

P. 301. X 

(11) Appointment of executor by implication is not to be favoured. 

The appointment of executors by necessary implication is xrot to be favoured, 
and the language of the -will is not to be strained for this purpose ; but 
in doubtfu.l cases, letters of administration with the will annexed 
ought to be granted. 6 G.L.J. 453 (460),per MooZfcxy’i, /. Y 

(12) An executor for a limited purpose may be subsequently appointed general 
executor by implication. 

A person expressly appointed executor for a limited purpose in a loillmay be 
appointed general executor by implication in a codicil. In bonis Aired, 
1 Hagg. 336. Z 

(13) In “ executor according to the tenor ’’may be admitted to probate jointly with 
an express executor. 

An executor according to the tenor may be admitted to probate jointly with an 
executor expressly named. Poioell v. Stratford, 3 Phil. 118, In the 
f/oods o/ Brown, 2 P.D« 110. See Ulus, to Q. 9, infra, A 
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Pcrsnjis lo wboiTi g. Prob ate caimot be granted to any person 

probate cannot b e , . , . i 

granted. wlio 18 a miiior 1 oi' IS of unsound inmd ‘J. 

(Notes). 

Oeneral. 

GoweapoHdlng Indian Law. 

(«) Hootion corresponds to S. 18.3 of tlie Indian Sueccssion Act, X of IS0.“), 
but omits tire rvords “ nor to a marriod woman without the previous 
consent of her husband” at the end of the section. E 

(b) The words relatinp; to the married woman have been omitted in the Pro- 
bate and Adminifstration Act, becanse, as the Select Committee say 
in their Report on the Probate and Administration Act, the imposi- 
tion of such a condition would be inconsistent with the propri(5tary 
status accorded to married women among a large proportion of the 
persons for whom the Act is intended, and would confer a power on 
the liusband, which would, in many cases, be likely to bo abused. 
Hend. 3rd Rd., ‘254, “ <3 

/. — ** Probate cannot be granted to any person who is a minor,*’ 

(1) Minor, definition. 

As to this, see S. 3, mpra. D 

(2) The period of minority fixed in the Act^appliea to all persons whether 
domiciled in British India or not. 

(fi) S. B of the Probate Act defining the word “ minor ” fixes the limit of the 
period of disability for the purpose of tho Act, not only for persons 
domiciled in British Tirdia, but for auy other persons whether they 
he aliens or not. ‘210.911, E 

(h) 'Thus, tho Court dismissed an n,ppUcation for lotlier,s of administration by a 
person domiciled in tho Nativo State of Bikanir, who being more than 
10, had byatbo law of that State attained his majority, though still 
tmderlR. 21 C. 911. P 

(8) Where infant sole executor-— Procedure. 

(a) Whore an infant is appointed sole executor, ho cannot act a.s such until ho 

attains majority, and until such time, administration with the will 
annexed will be granted to hi.s guardian or such other 2 >er.son as the 
Court thinks fit. 1 Will. Exora., IQth Ed,, 150, c/ftng f/it'i/oods o/ 
Stewart, 3 P. and I>. 244. G 

(b) See also S, .81, m/m. H 

(4) Where infant one of several executors — Procedure. 

Whore of several executors, one is a minor, probate will be granted to the rest. 
I Will. Exor.H.. 10th Ed., ICO. I 

2.~“ Or is of unsound mind,” 

(1) Sound mind—Definition in S. 12, Indian Contract Act, IX of 1872, 

A person is said to he of Roui]d mind for the purpose of making a contract, if, 
at the time when ho makes it, ho is capablo of imdorstanding it, and 
of forming a rational judgment as to its effect upon his interests. J 
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2.-^“0r is of unsound mind’’~(pQyicluded). 

(2) Meaning of “ unsound mind” in the Lunacy Act, XXXIY of 1858. 

The term “ unsound mind” in the Lunacy Act XXXIV of 1858, S. 1, compre- 
hends imbecility whether congenital or arising from old age, as well 
as lunacy or ment.al alienation resulting from disease, 7 B. 15. K 

(3) Where executor becomes lunatic — Procedure. 

(а) Idiots and lunatics being incapable of being executors, the Court may. if 

an executor becomes non compos, commit administration to another, 

I Will. Exors., 10th Ed., 161, citing Hills v. Mills, 1 Salk, 36; 
Ewms V. TayZor, 2 Rob. 12S. L 

(б) See, also, notes under S, 33, in/ra. M 

Grant of probate 9, When Several execafcors are appointed, 

s^mSntouSy or°^^ probate may be granted to them all simultaneoiis- 
different times 1. ly or at different times. 

Illustration. 

A is an executor of B’.s will by e-xpress appointment, and 0 an executor of it by 
implication. Probate may be granted to A and 0 at the same time, or to A first and 
then to 0, or to 0 first, then to A, 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S, 184 of the Indian Succession Act, X of 1865. N 

Grant of probate to several executors simultaneously or at different 
times . " 

(1) The Court is bound to grant probate to an executor even after it has been 

granted to his co-executor. 

If the will be proved, the Court has no discretion, but must grant probate to an 
executor, even if it has been previously grajited to his co-oxeentor. 20 
A. 189. 0 

(2) Procedure in Calcutta where one of several executors applies for probate. 

The procedure followed by the High Court of Calcutta is to grant probate to 
the executor applying, reserving liberty to the other executor. Hond. 
3rd Ed., 255. P 

(3) Where there are several executors, the acts of one are deemed to be the acts 

.'Of all., , , ' . . 

(fl) Where several executors are appointed in conjunction, they are all consi- 
dered in the light of an individual person, and by conscquonce, the 
acts of any of them in respect of the administration of the cilects arc 
deemed to be the acts of all. I Will. Exors., lOth Ed., 715. Q 

(5) See, also, S. 92, infra . , R 

■ 10 . ■ 
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Act ¥ of 1881 (PEGBATE AND ADMINISTRATION). [Ss. 9 & 10 
L-“Orant of probate to several executors simultaneously or at different 

times’'— {Conchulcd). 

(.1) Executors who have not proved may call for an inventory and account from 
those who have proved. 

Where of Kevnral oxucutnrs, some alone appilwUor prohak'., it was held that 
the exoeutors who have not proved may (jail for inventory and a^e.eount 

from those who had proved and w{3re managing the esi.atu, as under 
S. 4 the property of the deceased vested in the a])pUe.!Uits as well, 
and as they could have applied for probate at any time. 27 B. 2H1. S 

{5) Different executors may be appointed for different properties. 

A testator may appoint special executors of any portion of bis property 
Theoh, 6th Ed. , 96. 

(6) Different executors may be appointed for different countries. 

\ testator may appoint different executors for diiferent countries, Theob. 6th 
Ed., 96. dtinrf In bonis Wallioh, 1 Sw. & Tr. 423 ; Belho v. Lctte, 1 
Sw. & Tr. 456. ^ 

(7) One executor may bo substituted for another in a certain event. 

A testator may substUide other oxeentors in the event of the. alisenci; or death 
of those, appointed, and may !i,ppoint a piirson (exe<!ntor if a, ml when he 
returns to England. Thoob. 6th Ihl., 1)6 ; citimj In T.angford, 

1 P. & D. 45B; In bonis Eoster, 2 1*. & 1>. 304 ; hi re .‘Vriiih, 18U1, 1 
Oh. 601. ^ 

(S) When a substituted executor can apply for probate. 

(a) In such a case, the substituted executor cannot priipomid tlio will, till the 
person first named oxocutor has been cited to accept or refuse the 
office. V. CVo/f.ss 2 t>.is. temp. W 

lb) If the original executor onco accepts the olfiec and aftftrwa,rdHilif.‘s intestate, 
the substitute's arc all (ixcludod. I Will. Exors., 10th Ed., 172. X 
(f) But, if the testator’s intoution was that the substitntiou should talcte place 
' on the death of the original executor whether in the ie, stator’s lifo- 
tduKi or afterwards, on tho death of the original executor, although 

he has proved tho will, tho substitute, will be admitted to tho nflbo. 
Ibid., citing In the goods of Foaiiiiv, 2 F. Sc D., BOi. Y 

(d) Where a testator a-ppoints an executor and provido.s that in case of his 
death, another’ should be substituted, then, on the dea,th of the 
original (jxeentor, though ho has proved the will, the executor so 
substituted may be admitt(3d to tho office, if it appear to have been 

the testator’s intention that the substitution .should take plaeo on that 

event, whether happening iu the testator’s lifcstimc or aft('rwiirds. 26 
B. ,571==4 Bom. l!r. 9, citing In the goods of Lighton, 1 Hagg. 236 ; 
Jw Wie (/oo( 2 s o/ .Tohnson, 1 Sw. & Tr. 17. Z 

10. If a codicil be discovered after the ^n'ant 
Separate probate . a, separate probitte of that codicil may 

of codicil discovered ’'''*■1 ' ’ f- > . 

after grant of pro- granted to the executoi’, it it 111 110 way repeals 
the appointment of executors made liy tlie will. 



'S. 10] Act Y of 1881 (probate and administration). 


76 


If different executors are appointed by the 
codicil, the probate of the will must be revoked, 
and a new probate granted of the will and the 
codicil together. 

(Notes). 

General. 

<1) Corresponding Indian Law. 

This section corresponds to S. 185 of tlie Indian Succession Act, X of 1866. A 
(2) Corresponding English Law. 

This section is copied from Tristram and Goote’s Probate Practice, 13fch Ed. , 
4.3,179, citing Lang don v. Booke, 1 N.O. 254 ; Wm. Beatson, 6 N. G. 
13. ' B 

/. — “ Separate probate of codicil discovered after grant of probate. ’ ' 
fl) Codicil, definition. 

As to this, see S. 3, sitpra. C 

(2) S. 10 is an exception to the general rule that a will and its codicils are 
admitted to probate “ together.” 

The general rule being that a -will and its codicils are- admitted to probate 
” together,” S, 10 provides for those exceptional cases where a separate 
grant of a codicil is made. See Langdon v. Booke, 1 Notes of Gas. 
254 ; Wm. Beatson, 6 Notes of Gas. 13. D 

i(3) When person named executor in the prior instrument is entitled to probate 
and when not. 

{a) Where more than one paper is entitled to probate as containing the last 
will of the deceased, each person named executor in the several papers 
will be entitled to probate, unless his appointment is in any way 
repealed by a paper executed subsequently to that in which he is 
named. Hend. 3rd Ed. , 255 and see the oases therein ciiod. E 

(6) Where there are several testamentary papers not inconsistent and appoint- 
ing .sole executors, probate will be granted to all. iojus Graham, 
3 Sw, and T. 69 ; Geaves v. Price, 2 Sw. and T. 442 ; Sw. and T. 71. F 

(4) Court reluctant to exclude from probate executors revoked by inference. 

The Gourt is always reluctant to exclude from probate executors whose ap- 
pointment is revoked only by inference. Per Sir Wilde i n In the goods 
of Lowe, 3 Sw. and Tr. 478. G 

(5) Appointment of executors per se is no test of revocation. 

{a) The more appointment of executors is not conclusive of the testator’s 
intention to constitute a substantive Will. Richards v. Queen’s 
Proctor, 18 Jur (Eng.), 540. H 

(6) The fact that two Wills of different dates appoint different person .s as sole 
executors will not cause the later Will to revoke the earlier one. In 
such a case, if the Wills are not inconsistent otherwise, probate may 
bo granted to both the executors. Jti iioJiis Lease, 2 Sw. and T. 442 ; 
In bonis Graham, 3 Sw. and T. 69. I 

(c) Whore a second Will appoints ho fresh executor, probate of both Wills may 
be granted to the executor named in the first Will. In 5o7iis Griffith, 
2 P. and D. 457. J 
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ActY of 1881 (PEOT-JATE AND ADMINISTRATION). [Ss. 10 & 11 


L— “Separate probaieof codicil discovered after grant of probate "—(O'JfZ.}. 

(G) When appointment of executors in prior instrument is revoked by a subse- 
quent! one. 

{a) Eo-appointmunt in a subsequent will or eorlicil of some of the executors 
appointed by the will togotljer with now oxeontorH dnott not revoke the 
appointment of executors contained in the will. Tn bonis ImQBO., 2 
Sw. and T. 442 ; In ro Lloyd, 6 Eq. Si8. K 

(b) But a codicil apiwinbing a person “ sole” executor of the will revokes the 
appointment of executors made by the will. In bonis Ijowc, 3 Sw. 
and T. 478 : In hmis Baily, 1 P. and Y). G28. L 

(7) Where different wills deal with different properties— Procedure. 

Whore a testator disposes of scp)arato properties iir different countries by 
different wills, probata may he ^jrautod of each separately without 
incorporating the other. In the {laobis of Schenlcy, 8 O.W.N. 
cclxxiv. M 

(S) Procedure where codicil discovered after grant of letters of administration 
with will annexed. 

jiior — ^ jjco s. 40, infra. N 

11. WJien probate liit.s })oon grantod to Hcvo.ral 

Accrnal of ropre- executors, and one of tlicin dies, the entire repre- 
sentation to surviv- 

iug executor 1. sentation of the testator accrues to tlie surviving 

executor or executors. 

(Notes). 

Oeneral. 

Corresponding Indian Law. 

This section corresponds to S. 18G of the Indian Succession Act, X of 1805. O' 
/. — “Accrual of representation to surviving executor.” 

(1) The rule of survivorahip applies even where probate has not been taken. 

Even when probate ha.s not been granted, the oJlico becomes vested in the 
survivor or survivors. See S. 03, infra, Hcnd. 3rcl Ed., 25G. P- 

(2) Transmission of executorship on death of one of several executors— English 
and Indian law same. 

Under S. 11 of tlic Probate Act the entire reprosontation of the estiitc of the 
testator, will, upon the death of one executor, accrue to tho sur- 
viving executor or executors, and his right as executor will not be 
transmitted to hi.s heins, which is consistent with the rule which pre- 
vails in England. 9 O-L.J. 383 = 13 O.W.N. BUI , ref erring to Flanders 
V. Clarke, 3 Atlc, 509 ; Jncomb v. Hnnoood, 2 Ves. Sen. 2G5. @ 

(3) Transmission of executorship of death of sole executor or sole surviving exe- 
cutor—English and Indian Law different. 

(fl) Under English Law, where there is a solo executor or solo surviving exo- 
cutor who has proved the will, the executor of such oxticutoc 
reprc-sents the original testator, though not the administrator of 
such executor. I Will. Exors., 10th Ed., 180. R 
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I. —‘^Accrual of representation to surviving executor”— {Conchided). 

(h) And if there are several executors, no interest is transmissible, except to 
the executor of the survivor. I Will. Exors., 10th Ed., 182. S 

(c) In such a case, no new probate of the orifrinal will is necessary. Wank- 

ford V. Wankford, 1 Salk. a09. T 

(d) But in India, on the death of sole executor, his executor does not represent 

the original testator, See 12 B.L.R. 423. U 

(e) Still in India, it is competent for a testator to empower a shebait executor 

to appoint his successor. See 12 G. 375 ; 7 B. 19. Y 

12. Probate of a will when granted establishes the will from 

the death of the testator, and renders valid all 

Effect of probate 1. . , . . ,i i 

intermediate acts oi the executor as such, 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 188 of the Indian Succession Act, X of 1865. W 

(2) The section is a condensed statement of the English Law. 

. Tills section is a condensed statement of the English Law, which regards 
probate as the authenticated evidence of the will itself from which 
the executor derives his title, and by virtue of which the property of 
the testator vests in him from the death of the testator. 8 B. 241 
(254) jper Sargant, C,J- X 

<3) Scope of the Section. 

S. 12 of the Probate Act validates the acts of executors previous to the grant 
of probate only when such probate remains in force and is not revok- 
ed. 8 O.W.N. ccxii. Y 

(4) Section applicable to letters of administration with the will annexed. 

The first portion of the section is apparently applicable to the case of letters of 
administration with the will annexed. Ph. & Trev. 35G. Z 

1.—” Effect of probate.” 

(1) No diiferer.ee in the effect of probate upon real and personal property. 

The remarks of Field,!, in 6 C. 460 (46G) that the Indian Succession Act 
make,s no distinction as to the effect of probate of a will upon real and 
parsonal property, would seem to apply equally to S. 12 of the Probate 


and Administration Act, A 

(2) Executor derives title from the will and not from the probate. 

An executor derives his title from the will and not from the probate. Smith 
V. Millcs, 1 T.R. 475. See, also, 4 0. 360 (362) Per Markhy, J, B 

(.3) Probate relates back to the testator’s death. ■ 

The probate, when produced, relates back to the time of the testator’s death. 
I Will. Exors., lOth Ed,, 214. C 
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/. — “ Effect of probHte ^’—{Gontimied]. 

(4) What the executor may do before probate. 

Before proving the will, the exocutor niay do all the nets which are ineidenli to 
his office, except only some of tiioso which ndati! to snits. 1 Will. 
Exors., 10th Ed., 220. D' 

(5) Examples of acts which an executor may do before probate. 

(i) He can tahe possession of assets, soil or obhersvise dispose of siune. H<;nd. 
3rd Ed., 260. 

(ii) lie can release debts. Be Steams, 1897, 1 Oh. 422, 430. 

(iii) He can distrain. Wiitehead v, Taylor, 10 A. & IS:.. 211. 

(iv) He can assent to a legacy. Johnson v. Warwick, 17 G.B. 516. 

(v) He can demise. Roe Siimmersett. 2 W. Bl, 694, cited in Hend. Brd Ed.,. 

260. E. 

N.B.— Even though the oxenutor who has performed any of the above acts 
should die before proving the will, yet the acts stand good. Hmsier 
V. Hiulsnri, 8 Siju. 07 ; Johnson v, Wa,rwick, 17 O.B, 526, cited in 
Hend. 3rd Ed., 260. F 

(6) But, when these acts are relied on, a subsequent iirobato must be shown. 

But, if the acts done by an exeoiitor arc rolied on by an avS.sign(.*o or Icgatue, he 
must show a subsociuent probate or administration with the will 
annexed. I Will. Exors. 10th Ed., 221-2. G 

(7) In England an executor can commence actions before probate, and it is suffl- 
cient if the probate is produced in the course of the trial. 

{a) In England, although an exeevrbor cannot maintain actions before probate, 
yet, he can commence them, for the probate, though obttiined after 
action brought, wlion produced, relates back to the death of the tes- 
tator so as to perfect the will from that period. T Will. ISxors., 10th 
Ed., 224-5. H. 

(6) An oxecu tor may obtain an iniunction to protect the estate, and may also 
petition in bankruptcy or for a winding up order, provided lie obtains 
probata before the receiving order. Roijersv, Jmics, 7 Taunt, M7 ; 
Re Masoneo Cll. Life Ass., Co., 32 Oh. D. 373 ; cited in Hend. Brd 
Ed., 200. I 

(c) Tho Court has power to stay proceedings until probate Is taken out. Tnni 
v.Gammeraial Bank, VIQ.'B.D. in Hend. 3rd. Ed., 2(»0. J- 

(8) But, in India actual grant of probate is necessary before suit. 

But, in India, under the O.P.O., Act Vof 1908, 0. 7, r. 4, where the plaintiff 
sues in a ropresontativo character, the plaint should show not only 
that he has an actual existing interest in the subject matter, but that 
he has taken the steps necessary to enable him to institute a suit 
concerning it. K 

(9) An executor acting probate can be sued as such. 

Where an executor has elected to administer or intermeddle with the estate, 
ho may bo sued oven before probate by the creditors of tlie deceased', 
or oven by a residuary legatee for account. I Wills, Exons., loth 
Ed., 226. 
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1 Effect of probate ”~-{Gontinued). 

(10) Elfect and conclusiyeness of probate. 

As to this, see Ss. 59 and 82, iji/ra. LI 

(11) Probate is conclusiyeas to the appointment of executors and the validity and 
contents of the will. 

(i) A probate unrevoked is, in English Law, conclusive in any Court as to 

the appointment of executor and the validity and contents of the will 
as regards both real and personal property ; and the will cannot be 
impeached by evidence even of fraud. 1 Will. Exors., 10th Ed., 431 ; 
see Allen v. Me Pherson,! H of L. 191 ; see, also, 2 Smith. L-O. 827 M 

(ii) Upon this principle, payment of money to an executor who has obtained 

probate of a forged will is a good discharge to the debtor of the 
deceased, even though the probate be afterwards revoked. Allen v. 
Dundas, 3 T.E. 125. N 

(iii) The probate is only conclusive as to the appointment of executors and 

the validity and contents of the will. 12 B. 164 (166). 0 

(iv) A grant of probate (or letters of admiiiistration with the will annexed) by 

a competent Court, is couclusive evidence of the representative charac- 
ter of the grantee, whether the will i.s governed by the Hindu Wills 
Act or not. See Indian Evidence Act, I of 1872, S. 41 ; S. 242, infra 
and S. 59, infra ; Ph, & Trev. 341 ; see, also, 14 0. 861. P 

(v) Probate has a twofold office, which, besides granting administration, 

authenticates the will and is evidence of the character of the executor, 
Mason v. Sioift, 8 Beav. 368. Q 

(vi) See, also, S. 59, infra. R 

(12) Probate is conclusive that the will was executed according to law. 

Probate of a will is also conclusive evidence that it was executed in due form 
according to the law of the country where the testator was domiciled 
at the time of his death. Whicher v. Hume, 7 H.L.O. 124. S 

(13) Probate is conclusive as to every part of the will. 

Probate is conclusive as to every part of the will in respect of which it has been 
granted. Plume v. Beale, 1 P. Wms. 388. T 

(14) Probate is the evidence against all the parties interested under will. 

Probate is the evidence of the will against all persons interested under the 
will. 8B.L.R. 208. U 

(15) Probate is conclusive evidence of the factum of the will. 

Probate is conclusive evidence of the factum of the will. Ph. & Trev. 341. Y 

(16) In proceedings between strangers, probate is nof evidence of genuineness of 
will.. , 

Where a person obtains probate of the will of a deceased person, in proceedings 
between strangers, the probate is neither conclusive nor admissible to 
show the genuiuoness of the will. B. v. Buttery. Russ, and Ry. 3442 ; 
R. V. Uibsoa, Bus. and Ry. 393w. W 

(17) Probate is not conclusive as to any coi/a^era/ matter. 

Probate is not conclusive evidence of any collateral matter, e.y., of the death 
of the testator, r/ionipsoft v. DonaifZson, 3 Esp. N.P.O. 63, X 
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L— '^Effect of probate” — [Concluded). 

(.18) Probate Js no bar to a prosecution for forgery. 

Thus, on a charge of forging a will, probato of the will is not conelusivo 
eviclcvnco of its validity so as to bar the prosecution. R. v. Biif.kn/, 
.Russ. & Ry., C.O. .R. cited in .T WilL Exor.s., lOtli hid., hlO. Y 

(10) Legal consequences of grant of probate. , 

When tlie probate is granted, it operates upon tho wboJe estate ami by S, lii 
it establishes tho will frorn tho death of the. testator, and vendors 
valid all intermediate acts of tlie oxocutor as sunk. Tho property 
vests in tho executor by virtue of the will, not of thes probato. Tho will 
gives the property to the oxecutor ; the grant of probato is the 
method whieh the law specifically provides for establishing the will. 
So long as the probate exists it is effectual for that purpose. Per 
Ifm-M;//, J. in 4 O.L.R. 175=4 0. 3(10 (3G2)c'M in 31 B. 418. Z 

(20) Grant of probate will not affect rights of objector. 

Upon a bona fide application for probate of a will, it is not the province of the 
Court to whidi tho application is made to go into questions of title with 
reforonco to the property of which the will purports to dispose. The 
grant of proliato docs not prejudice tho rights of any perstm who 
claims any such property, d 0. 1. A 

(21) Refusal to grant probate— Effect. 

Tho refusal to grant probate docs not conclusively show that the will propound- 
ed is not till) gmminu will of tho testator nor does it nnider probate 
necessary iiic.-isesiu wliieh it was optional for tho party interested 
under tho will to apply for it ; nor does it bar fresh application for 
probate by the executors, when they ar(i in a position to support it 
with more complete pi-oof. 21 B, 508 (f)00, .OGT). B 

(22) Dismissal of application for default no bar to a fresh application. 

The dismissal of an application forprobat(; fur default of tin: executor and not 
on tlu! merits is no bar to a fr(;.sh ai)plieation to propouud the will 
either by another [»erson claiming an interest under the will or by the 
executor himsdf, 14C.W.N.924. C 

(23) An order for probate without an actual grant, ineffectual. 

(а) An order for proh:i, to without an actual grant thereof does not prav(; the 

will, and an :ipplic:ition for probate does not sliow tho executor’s 
accoptaiice, of the trust. Mohnmdnv. Pitchey,e(18\)i) Ap. Gas. 437 ; 
cited in Hond. ,‘lrd Kd., 258, D 

(б) An executor who has obtained an order for the grant to him of probate, but 

took no further stops to complete tho grant and 'vho in no way 
intermeddled with the c.state cannot properly represent the estate in 
a suit brought against it. And a docroo purporting to have hoon 
ixissed agaimst such an executor does not bi.nd tho estate. 14 G.W.H. 
256 = 2 Tnd. Gas. 818. E 

(24) A person intermeddling with the estate before probate is an executor de son 
tort. 

I*robate is necessary to complete the titjo of a rightful executor, and until it i,s 
actually taken out, a person intermeddling with the aHS(.4s oonstitutos 
himself executor da so»J fori. 21 B. 400, F 

(25) Acts done under a forged will are void. 

Where a will was declared to bo a forgery, and therefore void ah initio, any acta 
done by a perspn under any title created by that will, must be hold to 
be void in law. 6 O.W.N, 797, G 
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Miscellaneous. 

(1) Grounds on which probate could be impeached in a Civil Court — Effect of S. 33 
of the Evidence Act. 

(a) The only grounds upon which probate could be impeached in a Civil Court 

are those stated in S. 44 of the Indian Evidence Act, namely — that 
the probate was granted by a Court not competent to grant it, or that 
it was obtained by fraud or collusion, which means fraud or collusion 
upon the Court, and perhaps also fraud upon the person disinherited 
by the will : but not on the ground that the will was never executed 
by the testator or was procured by a fraud practised upon him. Per 
li-Tiife. P, in 6 0. 460 (462-463). . H 

(b) By S. 44 of the Indian Evidence Act it is provided that .any party to a suit 

or other proceeding may show that any judgment, order or decree, 
which is relevant under Ss. 40, 41, or 42, and which has been proved 
by the adverse party, was delivered by a Court not competent to 
deliver it, or was obtained by frjxucl or collusion. See S. 44, Act I of 
1S72. I 

(2) No Court other than a Court of Probate can go behind the grant. 

No Court other than a Court of Probate can go behind the grant and interpret 
and modify its terms by the provisions of the will. 32 C. 710. J 

(3) Probate does not bar a regular suit for the construction of the will though 
incidentally decided in the probate proceedings, 

[а) A proceeding under the Probate Act is not a suit properly so called, blit 

only takes the /onn of a suit according' to the provisions of the O.'P.O. 
Therefore, the finding of a Court on the construction of a will being 
incidental and for the purpose of determining the question of the 
representative title of the applicants, cannot be regarded ascouoluding 
a party to an application for probate by res, /•Md'icfl.ffl, from obtaining 
a construction of the will in a suit brought by him. 20 C. 888. K 

(б) An order granting letters of administration to the defendant in jireference 

to the plaintiff was held to be no bar to the plaintiii bringing another 
suit to determine questions relating to inheriimcc or the right to bo 
appointed silicbnif. The decree in such a suit will supersede the grant. 
25 C. 354. L 

(4) Judgment of Probate Court cannot be barred by judgment in proceeding inter 

partes. 

The judgment of a Probate Court granting or refusing probate is a judgment 
in ram, and therefore, the judgment of any other Court in a proceeding 
inter 'parte$ cannot be pleaded in bar of an investigation in tlie 
Probate Court as to the of the will propounded in that Court. 
16 ^1. .380 (383). M 

<5) When a plea of res iudicata is effectual in a Probate Court, 

{a) The only judgment that can. be put forward in a Court of Probate in support 
of the plea oi ■ res Jttdicota is a, judgment of a competent Court of 
Probate, 16 M. 380 (384). N 
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MisceUaneoiis — (OfwOVmcfZ). 

(b) To fiive offool; to a ploa of res judicata upon tho grouiif't l.h:i,t tlu.i (jiiostious 

in isKVie in the suit wore formorly in iswue in iirobato proiHUirliiif's, it ih 
nocoHWfiiy that tlio whole probate pi'oeeudiu^K shonUl ho in uvulonoo, 
so as to enable, the Court to judge whother tlio mati.ui's in issue in 
both tl 10 suits were the same. 33 0. LA. yM — l) C.W.N. 

938 = ] C.L.J. 594 = 2 AX.J. 758 = 7 Bom. L.K. a7<) = 'ir) M.L.d. 33().0 

(c) A deoiaion inter jwrtcs in prior proceeding.s under the ( hiardian and Wards 

Act, VIII of 1890, doe.s not operate as ras\/?nZimM on the question of 
genuineness of the will in a subsequent application for probate. IG 
M. 380 = 3 M.L.J. 121, P 

(C) Effect of S. ?1 of the Evidence Act on questions of probate. 

(n) By S. 41, of tho Evidence Act, the finding of the Civil Court in such 
matters as tho granting of probate is conedusivo, 4 O.W.N. olxxvi, Q 

(6) By S. 41 of the Evideiuio Act, a final judgment or order of a Court of 
probate has tlie t'fiec.t of a Judgmont in ron, and is eoimlti.sivo proof, 
inter alia, that any legal character whieh it tiikes aavay from any 
person ciiased at the time when the jndgmenli d(^elares that it (joasod. 
IG l\r. 380 (383). R 

(c) A final judgment or order of a competent Court, in tho exorcise of probate 
jurisdiction, as oonferring the sLitiis of <3xocutor to the grantee of a 
probate, is eouelnsivc proof of the oxi.stenee of such status and tho 
fact that the will is genuine. It operate.s as a judgment in real, and 
its effect c!annot l.ic imllifiod except by a proc.eeding for rovecatioti of 
probiite, 31 C. 357 = 8 O.W.N. 197.' S 

{d) No grant of probiite can be made unless the will has Ijeou proved in 
accordanec with law, and inasmuch as a gnuit of probate ojawiites :i,s 
a judgment in rein, the Court must be siitislli.ul that tho will Inis 
boon duly executed and attested. 6 C.L.J. ■! 53 (455) 7'c/crrinr/ to 31 
C. 357. ' T 

(e) Whore the enutoution wiis that, as tho testator died hoforc! iiho Hindu 
Wills Act came into force, and as tho executor of the will of a Hindu 
dying before that Act came into force, was a more mariiiger liaviug no 
title to the estate, tho probate neither conferred ;i leg;i,l chiiraistei.- nor 
declared tho executor to be entitled to any legiil ehiiriietor, held that 
S. 41 of the Evidence Act, I of 1872, applied to the case and that 
whothci' the probate conferred any legal character upon the oxceulior 
or not, its effect was to declare the person to whom pirohato was granted 
to be entitled to tho powers of au executor, whatever his powers iis 
such may be. 14 0.875 (861). U 

(7) Where there is a will, the heirs on intestacy do not represent the estate. 

In a suit by a creditor iiguinsb the esbata of a deceased debtor, who Ittu; died 
leaving a will, his heirs on intestacy do not roprosent his estaJo, and 
the suit is bad unless the estate is roproaontod. G lud. Cas, G27, 
followinri 22 0. 008, Y 
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(8) Decree or execution against person in possession of estate of testator before 
the grant of probate, how far valid. 

(i) A person in possession of the estate of a deceased Hindu under a will of 

which no probate has been granted, must, till some other claimant 
comes forward, he treated for some purposes as his representative. 
And a judgment obtained against such a representative is not a more 
nullity, and though it might not be executed against the estate, in 
the hands of an executor, when he has taken out probate, it is 
sufficient for a suit being brought against the executor, to have the 
decree satisfied. 4 0. 342 = . 3 O.L.E, 154. W 

(ii) It cannot be rightly said that, because no probate of a will or letters of 

administration has been granted to any person, no body represents the 
deceased, at the cime of a suit for recovery of a debt from the latter’s 
estate. 30 G. 1044 (1057) re/errinp fo 4 C, 342. X 

(iii) The true legal representative is bound by an order passed in execution 

proceedings obtained after notice against the heir-at-law and the 
residuary legatee under the will of the deceased judgment-debtor. 30 
C. 1044 folloiuing 14 M. 464. Y 

(iv) A residuary legatee who is in possession of the estate of a deceased 

judgment-debtor, testator, and who subsequently obtains letters of 
administration is not an executor de son tm-t, whose acts would not be 
binding upon the legal representative. 30 C. 1044, referring to 17 M. 
786. Z 

(v) Where a will has been left by a deceased Hindu, but probate has not 

been taken out, the person who takes possession of the estate of the 
deceased, pending issue of probate, must bo treated for some purposes 
as his representative, and a judgment obtained against such a repre- 
sentative is not a mere nullity. 8 O.W.N. 842 (851). A 

(9) Court should not in bona tide applications for probate (or letters of administra- 
tion) consider questions of title or disposing power. 

li) The grant of probata to the executor docs not confer upon him any title 
to property which the testator had no right to dispose of. It only 
perfects the representative title of the executor to the property, which 
did belong to the testator, and over which he had a disposing power. 
So, upon a ftonayide application for probate of a will, it is not the 
province of the Court to which blio application is made to go into ques- 
tions of title with reference to the property of which the will purports 
to dispose. The grant of p.robatc does not prejudice the rights of any 
person who claims any such property. 4 C. 1 = 2 G.L.R. 422. B 

(ii) It would lead to the greatest confusion if the validity of the will could bo 

questioned in the civil suit after the grant of probate. There might 
be any number of eonflioting decisions as to the validity of the will. 
The executor would be exposed to endless litigation, and he would 
never be safe in dealing with the property of deceased. 4 C. 3C0 
(363 )/dZZo^owi|7, 2H.W.P. 268 (274). 0 

(iii) In a proceeding upon an application for probate of a will, the only 

question which the Court is called upon to determine, is whether the 
will is true or not, and it is not the province of the Court to determine 
any question of title to the property covered by the will. 20 C. 888 
(894-895). B 
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(iv) ■prnhii.to ik only eonolusivo as to tha apyolutmont of cxoc-ufiors and tluj 

validity and oontents of tho will. In an applitxitiou f<n' probateit is 
not tlio provinno of the Courts to go into tho question of title with ro 
fereneo to tho property of which the will purports to dispose, or the 
validity of such disposition. 12 B. lfV.1, /V)//o.v'i;q/, 4 C. 1. See, also, 
GO. 460 (4()2). E 

(v) A Court cannot refuse to grant probate of a will beca,usc? the testator had 

no power bo dispose of .some or even all of the property he purported 
to deal with. IS B. 749. F 

(vi) Tho grant of probate is decisivo only of tho genuineness of the will pro- 

pounded and of the right of tho executors thereby appointed to ropro- 
soiit the estate of the testator. It in no respect decides any question 
as to the disposing power of tho testator, or as to tire existence of 
any disposable property. 26 B. 792 (796). G 

(vii) In an application for probate, the High Court in the exondse of its 

tcsta-nnnitary and into,stii,tu jurisdiction, will not enter on a quc.sbiou 
ol title to the property, which tlie t(>stn.t()r purports to loiive. And 
the reasons operjiting to limit tho scope of thii (uunuiry when a probate 
is sought, are equally apjtlieahle to ii, jietition lor lettor.s of adminis- 
tration. (i Boiu- L.li. 96 G-' 2 ,S B, 044, H 

(viii) Where an application for probate of a, will is (ioutested, and it is allegtsd. 
that tho property dealt witli by tlio will was not tho testator’s or was 
not property over which ho liad a. power of uestamentary disposal, it 
is not the duty of tlie Court to try an issue raising this question. 19 
A. 45H (460), rcfrnivij io Thorpe v. MiUulmiitM, 6 IM), 76 6 C.L.E, 
170 ; 4 0. 1 ; 12 B. 164 ; 20 C, 080 ; 18 B. 74-9, I 

(Ix) It is not tlio practice of the Court in its Te.staiuonta.ry suid lutostate 
jurisdiction to go into tlie question of title, or whether tho property 
loft by a deceased uiomber of a Mitakslnira family was separate or 
joint. B C.W.N. colxxvii. J 

(x) So, if there is allegation by tho widow of a deceased .member of a 

Hindu governed by the Mitakshara tliat then; was separate property, 
it is suilicient to outitle her to letters of administration in preforoue.i' 
to a brother of tlio deceased alleged to 1)0 joint with him. 8 O.W.N. 

: * eclxxvii. ■ K 

(xi) In proceedings vciafcing to grant of letters of administration, tho Court 

has no jurisdiction to decide what property belongs to tho estate i,if 
the deceased. 6 lud. Oaa. 650. L 

(10) Letters of Administration, whether sufficient to prove disputed will. 

Letters of administration with copy of the will annexed may be equivalent to 
probate, but neither is of itself sufficient to prove a wiil, the genuineness 
of which is contested. 8 W.R. 308, M 

(11) A grant of probate (or letters of administration) supersedes a prior grant of 
succession certificate. 

A grant of probate (or letters of administration) in respect of any estate, 
supersedes any certificiito previously granted under the Succession 
Certificate Act, (Vll of 1889), in reepeot of any debts or securities 
included in the estate. See S. 21, Act VII of ,1889. N 
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(12) How far original will may be referred to, for correcting inaccuracies in the 

probate. ^ , ... 

The odginal will may be looked at, to assist the construction, but not to alter 
or vary or displace anything determined in the granting of the 
probate which must be done only by an application to rectify the 
probate. I Will. Exors., 10th Ed., 448. O’ 

(13) Judge incompetent to refuse probate to executor named in will. 

As to this, see notes under S. 6, sttpr'tt. p 

(14) Rule as to proying fraud inapplicable to probate cases. 

The rule, that fraud can only be proved by an innoeeut party, is not appli- 
cable to i^robato cases. BircJi V. Eirc/j, (1902), p. 130. Q 

(15) Powers regarding grant of probate by Moulmien Recorder’s Court. 

(a) The Recorder’s Court has the same powers in respect to grant of probate to 

the estates of Natives as the High Court before and after the passing 
of the Indian Succession Act, i.e., it cannot grant probate of the 
will of a Hindu in any case in which, according to the Hindu Law of 
Inheritance and Succession, the testator had no power to make a will, 
and in dealing with the will, after probate ha.s been granted, the 
Court cannot give effect to it so far as it is contrary to the Hindu Law 
of Inheritance. 11 W.R. 413. • R 

(b) It is a question whether the Recorder’s Court has power to grant letters of 

administration, or such letters with a will annexed, to the estates and 
efEect'3,of a native of British India; but, in all eases, it must be guid- 
ed in granting them by the law of inheritance or succession of such 
native, and it cannot grant administration to the estate of a Hindu, 
Mabomodaji or Buddhist which would interfero with such law. Ibid. S 

(16) 1 Hindu executor can make a valid transfer of the estate to the Administrator- 
General under S. 31 of Act II of 1874. 

The right to devolve the property of a deceased testator, with all powers and 
duties relating to the management and administration conferred by 
S. 31 of the Administrator-General’s Act, Hof 1874, not being confined 
to any particular class of executors or of estates, a Hindu executor after 
the passing of the Hindu Wills Act, may effect a valid transfer of the 
estate under S. 31 of the above. Act. 22 G. 738 (P.C.) = 22 I.A. 107. T 

(17) In suits between a beneficiary of the property vested in an executor and a 
third person the executor is not a necessary party. 

In the case of suits concerning property vested in an executor or administrator 
whore the contention is between the persons beneficially interested in 
such property and a third person, it is not necessary to make such 
executor or administrator a party, unless the Court orders otherwi.se. 
C.P.G., ActV ofl908, 0. 31, r. 1. G 

A. — Cases under S. 1 87 of the Succession Act. 

(1) No section in the Probate Act corresponding to S. 187 of the Succes.sion Act. 

There is no section in the Probate Act corresponding to S. 187 ofthe Succe.ssion 

Act which enacts that no right as executor or logateo can be establish- 
ed in a Court of Justice, unless a gramt of probate or letters of ad- 
ministration had been obtained from, a competent Court. Bee S. 187, 
ActXof 1865. ^ 
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(2) Eifect of incorporation of S. 187 in the Hinda Wills Act. 

hi. 'J90 hiw IxM'.n omitted from the Probata and Adfriinistratiou ..Act ; but S. 1S7 
thouKii not incorporated in that . Act, has been retained in tin,! U indii 
Wills Act. The result, theroforo, is that an o.xec.i,itor or administrator 
cannot establish his right tinder thts will unless prolritimn: adminis- 
tration has been granted. 30 0. 1044 (lOiOG). W 

(3) S. 187 of the Succession Act is not applicable to wills not governed by the Hindu 

Wills Act. 

(n) In the case of such wills, the right as executor or legatee can l>c established 
by proof of the will. Ph, and Trev, .341, X 

ib) The effect of the inclusion of S, 187 in the Hindu Wills Act and the 
exclusion of S. 187 from the Probtite and Adininistrat.iau Act, is that 
in case of Hindu Wills falling within the Hindu Wills Act, prob:i,te is 
necessary; and that except in .such case.s, an exocntor of any Hindu 
or Mahomedan will may establish his riglit iu a. (lourb of iJu.stiee 
without talcing out Probate. 8 B. 241, Y 

(c) iS'o/tWf’.— 'S. 187 not beving made aj)plicablo to Hindu Wills made before 

1870, it i.s .nob obligatory on oxoeiitnrs or legatees under thorn to taka 
out probate or letbuns of adminlstraitiou in order to establish their 
rights in a Oonrt of ifusbice. 14 0.37. Z 

(d) With regard to Wills of .Hindus antecerbnit to 1S70 when tho Hindu Wills 

Act was passed, although it is compel, out to a Court to grant probate 
or letters of adininiatration, still, it is not obligatory on executors or 
persons claiming probate or administration to obtain such proliato or 
lettei'.s of administration before they cxiu establish thoir right 
in respLv.t to any property subject to such wills. If G. 272, folknvinij 
14 C. 37. ■ • . A 

(e) Except where tho Hindu Wills Act 1870 is in force, it is not obligatory mi 

a pcr.sou elaiming under tho will of a Hindu to obtain probate of the 
will before iiLstituting his diiim. 18 A. 200, following 17 C. 272 ; 1800 
A.W.N. 87. ' ' B 

(/) A logatcc i.s entitled to sue an executor for a legacy be((Uoathed to liim by a 
Hindu testator in the .vnofussll. 20 B. 301. C 

(4) Whether the section applies both to plaintffs and defendants, 

[a) S. 187 of the Indian Sucuession Act applies to plaintiffs and defendants. 0 
M.L.d,'. 116. But BOO M'/yVa. D 

(ft) S, 187 of the Suceessiou Act does not debar a defendant from relying on a 
will, in respect of which no probate or letters of administration have 
been taken out, when he is not seeking to establish a right as executor 
or legatee. 3 Hid. Gas. 475.-33 M. 91 /oWfUCM?.;'/ 14 M, 454. E 

(5) The rule in section 187 applies to persona claiming under executors and 
legatees. 

The words “ no right as executor or legatee, ” include a ponsmi claiming under 
tho executor or legatee. See 1.5 .B. 657 ; Ph. and Hhov. 340. P 

(C) “ Legatee ” includes devisee. 

‘ ‘ Legatee ” in tho section inotudes a devisee of land. See 22 W.U. 174. G 
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(7) K will without probate may be used for purposes other than establishing right 
as executor or legatee. 

(a) 'iPLioagli an executor can establish no right without taking probate, the 
existence of the will cannot be ignored for all purposes whatsoever. 
14 M. 454. H 

(&) Where a Hindu who was a defendant in a suit died leaving a will, and his 
executors did not apply for probate of the will, and the divided lorothers 
of the deceased took possession of his property, and being brought on 
the record as the representatives of the deceased, a decree was passed 
by consent; and the mother of the deceased, who, apart from the 
will, would have been his legal representative, now sued to have the 
decree set aside, it was held that she could not maintain the suit as 
there was a will of which she was not the executrix. 14 M. 454. I 

(c) Where the executor renounced and no probate of the will or letters of 
administration were granted, in a suit by the testator’s sole heiress 
for construction of the will and for administration, the Court allowed 
the execution of the will to be proved in Court and directed the usual 
administration accounts to be taken. 4 C. 508. J 

(8) In the absence of probate or letters of administration, the suit must be 
dismissed. 

Where the first Court decreed a suit for posse.ssion of laud claimed under a will, 
the lower .appellate Court was held to have rightly dismissed the 
suit on the ground that the plaintiff had not taken out pr’obate under 
S. 187. 22 W.R. 174. K 

19) Illustrative cases. 

(i) For a case in which S. 187 was applied to a suit by a legatee to recover his 

legacy, see 26 B. 449. L 

(ii) On a claim by the sou of a deceased person to recover property belonging 

to the deceased, where the defendant set up a sale of the property by 
the legatee to whom the property was given under the will of the 
deceased, it was held that S. 187 debarred the Court from giving 
effect to the defendant’s claim as no probate of the will had been 
taken out. 11 G.W-N. Ixxvi. M 

(iii) No suit is maintainable by a person in his capacity as the administrator 

of the estate of a deceased person unless and until letters of adminis- 
tration are issued to him to entitle him so to sue in such representa- 
tive capacity. 12 G-W.N. 738. S 

(10) “ Probate” referred to in the section, meaning. 

The probate intended liy S. 1S7 is a copy of the will certified and sealed by a 
Court of competent jurisdiction, as defined in S, 3, and it may be 
taken out by a legatee. 22 W.R. 174. 0 

(11) Production of letters of administration by the residuary legatee satisfies the 
section. 

Reading Ss. 187, 196 and the definition of “ probate ” in S. 3 together, a re- 
siduary legatee claiming under the will of a Hindu resident of 
Bombay, can, notwithstanding the terms of S. 181, obtain a grant of 
administration with the will annexed that will satisfy the roquiro- 
ments of S. 187, and until he does so, he is not entitled to establisli 
his claim. 3 Bom. L'.R. 874 = 26 B. 267, /otZommr/ 22 W.R. 174. P 



88 Act Y of 1881 (probate AKD adminirtbation). [S. 12 

Miscellaneous~(Co»^wie(?}. 

(12) Ppoof by one legatee satisfies the section and entitles othep legatees to relief. 

(ffl) The mil, in obicct which S. ISTlnas in view is, that iiny will U}>nn which, a 
chaim is fxmtuled must bo formally ptw-efi in II, CJovirt oE .I'mlicaUire, 
and that unless probate or letters of administraticm in rcispcct of sueh 
will liasbcenobtamed, the claim should iiot be allowed in be enfor- 
ced. So, if a will is oiice proved and probate or letters of administra- 
tion are granted to one legatee, any other legatee may eotne in, and 
would bo entitled to obtain relief from the Court. S. 1B7 would not 
beahar. 4 G.L.J.523 = 10 C.W.N. 8G4. ^ 

(6) So, when .a District Judge granted letters of administration iu , respect of 
the entire estate to legatee, and the High. Court on appeal hold, that 
the will was genuine, but the grant ought to bo a limited one, and the 
original grant w, as not really cancelled, as the grantee died and could 
not deliver up the letters for cancollatiou, /wW that another legatee 
need not .apply for fresh grant of letters of administration lieforo 
obtaining relief from the Court, d O.L.J. 52y--:!0 C.W.N. ,Rl)4. R 

(18) Maintainability of suit by beneficiary under secret trust, how affected by the 
section. 

(n) Whore the bonoliciary tmti tied undor a socrot trust ciomnmuicated to and 
accepted by the legatee claims such benefit, he claims through the 
logatoo named in bho will ; and as no rifdit as legatee can bo estab- 
lished wibhont a gram, of probate or letters of administration under 
S. 1.87, the beneficiary cannot maintain a suit to recover the houofit 
intonclod for him when there is no grant of probate or letters of ad- 
ininiBtrabion. 31 M. 1B7, Per Wtillin, But see, contra, next note. 8 

{b) S. 187 is no bar to sueh suit, as the beneficiary does not sue to establish 
any claim as legatee, but to enforeo the trust impnsed on the. legatee, 
so far as he is concoriied. The suit is to enforw.', an (iblli/aflon against 
the legatee, and not to establish any right id! the legatee as such. And 
the legatee in possession of a substantial portion o{ the property is :\,n 
exectiior de son tort with all the liabilities of an executor and an 
universal legatee, and ho cannot plead want of prubirte (,ir lutlovs of 
administration. Per Sankaran Nair, J. in 81 M. 1.87. T 

(I'l.) Right as guardian created by will, can be established without probate. 

It is not iucumbent on a person, who has boon appointed guardian of a minor 
under a will, to take out probate as a condition precedent bo his 
obtaining a certificate of guardian, ship under !iho (-luardian and Wards 
Act VLTI of 1890. 19 B. 8.82. U 

(15) The grant of a certificate under Act XXYH of 1860 does not establish a right 
as executor or legatee within the section. 

The grant of a certificate imder Act XXVII of 1800 on the title afTorrled by a. 
will, which gives the grantee the estate in respect of which the dc).ibs 
accrued, docs not establish a right as executor or legatoo within the 
meaning of S. 187. 23 W.R. 252. Y 
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Miscellaneous — {Continued). 

B, — Cases under S. 4 of the Succession Certificate Act Vli of 1889. 

(1) Grant of probate or letters of administration and grant of succession certificate, 

compared in effect. ■ 

“ The grant of probate or letters of administration establishes the general re- 
presentative character of the grantee, ■whereas the Succession Certifi- 
cate Act limits the power of the oertificatc-holdor, as regards the 
colloetion of debts and securities of the deceased j)erson, to those 
debts and securities only which are specified in the certificate. Be- 
sides, the representative character of a certificate-holder is not con- 
clusive, being liable to be set aside by a regular suit.” Speech of 
Mr. Evans on the passing of the Succession Certificate Act. Soc 
Gazette of India, 22nd October, 1881, Part I, p. 501. See, also, 
S. 21, Act YII of 1889. W 

(2) Enough if certificate produced during pendency of proceedings. 

It is enough if the succession certificate is supplied during the pendency of 
the proceedings. 19 0. 482 (485); 23 0. 87 (111) (F.B.), X 

(3) Certificate cannot be refused because the applicant conld have asked for probate. 

On an application for a succession certificate made by a person appointed trus- 
tee under the will of the deceased to collect his debts, ’ it was held 
that the Judge could not refuse the certificate simply because the 
applicant might have asked for probate, as the case did not fall under 
cl. (4) of S. 1 of Act VII of 1889. 16 B. 712. Y 

(4) Section does not preclude an applicant from obtaining a certificate under the 
will. ■ 

S. 1, cl. (4), of the Succession Certificate Act, VII of 1889 does not preclude an 
applicant from obtaining a certificate under the will of the deceased. 
18 B. 608. Z 

(6) Decree with condition not to execute it until production of certificate is bad. 

A Court would be wrong in making a decree coupled with a condition, that 
it shall not be executed without the production of a succession certifi- 
■ cate. 13 C. 47 (49). A 

(6) fin executor can prove that a certificate was obtained by fraud. 

An executor is not disabled from proving that the succession certificate obtain- 
ed by a third party to recover a debt due by the deceased, was obtained 
by fraud. 19 B. 821. B 

(7) Certificate necessary where there is doubt as to the party entitled to the debt. 

Where payment of a debt is withheld from a reasonable doubt as to the party 
entitled to it, the person desirous of recovering it is bound to produce 
a certificate under Act XXVII of 1860 before decree or execution , 
issues. 13C. 47. G 

(8) Section applies to representative of assignee by devise of a debt. 

Ifiio roproKCutativo of an assignee by devise of a debt cannot sue to recover tlie 
debt without having either taken out probate of the will of the testator, 
or having obtained a certificate under Act XXVII of 1800 to realise 
tJie debts belonging to his estate. 4 0. 645, ^ D 
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(9) Secijoii not applicable to claims against oxecutoi’s or trustees or to claims for 
immoireable property, 

— : Seo2 C- 45 (fid). E 

(10) Section not applicable to debts falling due after death. 

All heir may sue without a oortifieatc for debts {aUiiig duo after the (lca.th nJ: 
the deceased, 2 C-W.N. 591. P 

(11) Section not applicable to suit for a share of a deceased partner. 

Whore a Mahomodan, being the son of a deceased member of a finn, sued the 

surviving partners for an acoount of the share of the doceased ixvrbner, 

and had neither letters of administration nor a sucoossion oortifieatc, 
held that the plaintiff’s ciaim being unliquidated was not a debt with- 
in S. 4 (1) (n) of Act Vn of 1889. 22 M. 139. • G 

(12) Section not applicable to a suit for foreclosure. 

The scotion is not apj)lioable.to a mortgagee’s suit for foroolosnre. Ki M. f)4 ; 

, IGA. 259 (267). H 

(13) Section whether applicable to suits for sale of mortgaged property under S, 88 
of the Transfer of Property Act. 

(i) The assignee of a property mortgaged is not a debtor within S. 4, Act VII 

of 188f) , and a mortgagee praying for f,h(j sale of the property and asking 
for no relief against the mortgagor por.soiiaUy, is not bound to take 
out a cortificato under that Act before ho eau obtain a decree. 19 0. 
336, followed in 22 0. 143 ; 26 0. 83*.). I 

(ii) S, 4 of Act VII of 1889 applies to suits for sale under S. 88 of tho Transfer 

of Property Act. IG A, ‘259 ; dianenUid from in *26 0. 830 --4 O.W.N. 
558 and in 28 B. G30, infra. J 

(iii) S. 4 of tho Succession Oortifieatc Act, VII of IBRD, limits tho nocessiby 

of a certificate under tbo Ao.t to thoso suits in which tho Court is 
called upon to pass a personal dccrco against a debtor of a deceased 
person for payment of his debt ; and does not apply to a suit for sale 
on a mortgago. 28 B. 030 ; following 19 0. 33G ; 22 G. 143 ; 2G G. 
889 ; and dissenting from IG A, 250 ; soo, also, 12C.W.N. 145 (140).K 

(14) Section not’ applicable where creditor dies during execution proceedings. 

S. 4 of tho Suecossion Oertificato Act, VII of 1889, is not a bar to oxocutiou 
proceedings in.stitutcd on a mortgaged deereo upon the application of 
the original mortgagee, by reason of the original mortgiigcc having 
died during the pendency of the proceeding.s, and his legal ropresen- 
tativos substituted in his jilace not having produced any succession 
certificate. 26 G. 839=4 O.W.N, 558. L 

(15) Certificate not necessary to establish right under a will. 

A plaintiff can sue to establish his right' under a will without producing a 
certificate under Reg. VIII of 1827. . 19 B, 820. M 

(16) Certificate not necessary for a suit for damages. 

A succession certificate is not necessary for a suit to recover da.miigcs for 
wrongfuUy receiving a &sifwm7ci 7ia/c after its sale. 15 B. 580. N 
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M\sc&\\an&otis-~-’{Goncliided) . 

(17) Certificate not necessary for recoYering debt due to a joint family. 

(a) On an application for execution of a decree obtained by the deceased, made 

by his surviving undivided brother, it was held that if the debt was a 
family debt, no certificate under S. 4 of Act VII of 1889 was necessary; 
but if the debt was part of the separate property of the deceased, the ^ 
applicant having to execute the decree as heir and not as survivor, > 

must obtain a certificate to enable him to proceed. 16 B. 349. 0 

(h) A Hindu is not entitled to sue on a bond executed in favour of his tindivid' 
ed father, deceased, without the production of a certificate under 
Act VII of 1889, unless it appears on the face of the bond that the 
debt claimed was due to the joint family consisting of the father and 

the son. 14 M. 377 ; see 2G’M. 232, cifed i«/m, P 

(c) In such a case it is not necessary that the debt should appear a joint debt 

on the face of the document, but it is enough if it can be proved other- 
wise. 20 M. 232. Q . 

(d) Where a plaintiff claimed by right of survivorship to recover money due on 

a mortgage bond executed by the defendants in favour of the former 
managing member of the plaintifi’s undivided family, held that 
plaintiff need not produce a succession certificate. 22 M. BQQ following 
20 M. 232. R 

(c) See, also, 23 0. 912, and 1 C.W.N. 32. S 

(18) Certificate not necessary for a widow suing as trustee of endowment found- 

ed by husband, and not as representing his estate. 

In a suit brought by a widow who had succeeded to her husband as trustee of 
an endowment for a debt due thereto, that as she was not suing 
as being entitled to the effects of her deceased husband or for pay- 
ment of a debt due to the estate which had been his, neither S. 2, Act 
XXVII of 18G0, not S. 4, Act VH of 1889, was applicable to her 
claim, and that her not having obtained a certificate of heirship to 
her husband’s estate did not disentitle her to a decree. 20 M. 162 
{P.C.) = 1 O.W.N. 497 = 24 LA. 73. T 

, 13. Letters of administration cannot bo [8.189]. 

Towhomadminis- . . , 

tration may not be granted to any person who IS a minor or is of un- 
granted 1. 

(Notes). 

General, 

Corresponding Indian Law. 

(rt) This section corresponds to S. 189 of the Indian Succession Act, X of 1865, 
but omits the words “ nor to a married woman without the previous 
consent of her husband ” at the end of the section. H 

(b) The words relating to the married woman have been omitted in the Pro- 

bate and Administration Act, because, as the Select Committee say in 
their Report on that Act, the imposition of such a condition would be 
inconsistent with the proprietary status accorded to married woman 
■ among a large proportion of the persons for whom the Act is intended, 
and would confer a power hn the husband, which would, in many 
oases, be likely to be abuse^l. Hend. 3rd. Ed., 294. , Y 
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Mt l of 1881 /probate and administration). [Ss. 13 &1I 
To whom admiaistratioa may not be granted. ” 

(1) Who are capable of being administrators. 

All persons who are ([ualifled to act as executors are also qualiiied to acl as 
administrators, with this exception that as an adiuinistrator is 
required to give a bond, as .seenmty for the due parf()rju!uic('. of liis 
office, it follows that all persons who are unable to execute such ii. 
bondaro in fact disqualified. Majumdar, 47B, cUhitj Brown’s Prolaito 
Pi'actics, 1881, Ed., 159. W 

(2) Who are incapable of being administrators. 

The incapacities of executors apply to administrators as well, with bankruptcy 
in addition to them. I Will. Exors., 10 Ed., .359, citmg Hills v. Mills, 


1 Salk. 86. X 

(3) Minor, definition. 

As to this, sec S. 3, supri,, Y 

(4) The period of minority fixed in the Act applies to all persons whether domicil- 

ed in British India or not. 

As to this, see notes under S. 183, .s»pm. Z 

) Person of unsound mind. 

As to this, see notes under S. S, supra. A 

(6) When person entitled to administration is a lunatic — Procedure. 

Whona lunatic is the solo exetaxtor, or solo universal or residuary legatee, or 
person entitled to letters of administration, seo S. 33, infra, B 

(7) When administrator becomes lunatic — Procedure, 


Whore a persoti appointed executor or granted letters of administration, 
becomes mm co'W^xxs, tho Court may grant administration to 
another. Evans v. Tijlcr, 3 Rob. 128, cited in Hond, 3rd, Ed., 2G1. C 

W. Letterm of administration, entitle the 
admhSration h administrator to all rights belonging to the 
into, state as ' effectually as if tlm administration 
had been granted at the moment after his death. 

(Notes). 

General.| 

(1) Corresponding Indian Law. 

This section correspond.s to S. 191 of the Indian Succession Act, X of 1S65. D 

2) Section applicable to administration with the will annexed. 

Although S. 14 docs not mention administration with the will annoxtid, the 
section is apparently applicable. Ph and Trev, .358, Hond. 3rd Ed., 
203, E 
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i.—“ Effect of letters of administration.’* 

(1) Effect of grant of letters of administration. 

When letters have been, granted, the administrator is entitled to all the rights 
■which the intestate had at the time of his death vested in him, 
although no right of action accrues to the administrator until he has 
obtained letters. Frattv. Swaine, 8 Barn, and Ores. 287 ; citecZin.Hend. 
3rd Ed., 2G4. F 

(2) Title of administrator relates back to death for purposes of recovery against 

the wrong-doer. 

The title of an administrator, tho'ugh it does not exist until the grant of 
administration, relates back to the time of the death of the intestate, 
so that ho may recover against the wrong-doer who has seized or 
converted the goods of the intestate in an action of trespass or trover. 
Thorpe v. Stallwood^ 6 M. & G. 760 ; Foster v. Bates, 12 M. & W. 

. 233 ; in Hend. 3rd Ed., 264. G 

(3) Right of Administrator-General to a grant of administration. 

As to — , see Ss, 16 and 17 of the Administrator-General’s Act, II of 1874. H 

(4) Grant of certificates by the Administrator-General. 

For—, see Ss. 36 and 37 of the Administrator-General’s Act, II of 1874. I 

(5) Right of administrator to transfer estate to the Administrator-General. 

As to this, see S. 31 of Act II of 1874. J 

(6) How far letters of administration validate intermediate acts of the adminis- 

trator. 

As to — , see S. 15, infra. K 

(7) Except under special circumstances, general letters of administration should 

be taken out. 

(a) If Hindus taka out letters of .administration at all, they must take out 

general letters. Letters of administration limited to certain property 
cannot be granted. 5 0. 2=4 O.L.R. 290. L 

(b) Except under special circumstances, letters of administration to the estate 

of a deceased Hindu must be taken out in respect of the immoveable 
as well as the moveable property forming part of such estate. 6 G. 
483. M 

(c) Letters of administration limited to the Government securities and cash 

alone of a deceased Hindu’s estate were directed to issue, in view of 
the special oircmnstances of the case, ■ taking it out of the operation of 
the rule in 5 0. 2. 10 0.554. N 

(8) In an application for letters of administration, the title to the property will 

not be determined. 

{a) In an application for letters of administration it was held on the evidence 
that the deceased left property to which administration could be 
granted -without finally determining the title to such property. 21 
0, 344. • 0 

(5) Sec, also, notes under S. 12, sujpm. P 
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Act Y of 1881 (PT^OTUTE AND ADM-TNIRTRATION), [Ss. & 15 


Effect of fetters of admhti&tration ”~{Co7iehidccl) . 

Cases under S. 1 90 of the Succession Act. 

(1) Ho section in the Probate Act corresponding to S. 190 of tlio Succession Act. 

Then.' is no section iu tlio Prolrito Act corcosponcling to S. 100 of the Sviccossion 
Act which eiirtcts tliat no right to any part of the proptirty of a person 
who has (lied intestato can ho established iu a Court of dustico uuhjss 
letters of administration have first boon gi.'antod by a cjoiapotont Court. 
See S, 190, Act X of 1865. Q, 

(2) It is not obligatory on a Hindu heir to obtain letters of administration to the 
estate of the last owner. 

It is not obligatory on a Hindu heir to obtain letters of administration to the 
estate of the last owner. 13 O.W.N. 1190. H 

(3) In cases governed by the Succession Act, a decree obtained against an heir in 
possession before the grant of administration is not valid and binding on the 
estate. 

(i) A chicroo obtained against an heir of a doenasod intestate iu pewsossion of 

j)ai't of the ostaliO of the decoas(5d is not, valid, as such heir diujs not 
legally ropresont the estate! of tho docoasod, having regard to Bs. 100 
and 19.1. of tlio Sn.c(!ossion Act. 4 A. 102-2 A.W.N. 3. S 

(ii) Whoro’a Tarsi died intestato hjaving two sons :i,nd a widow and daughters, 

and tho sons assumed tho management of Idio estates witlusut taking 
out letters of administration, and tlio widow and daughters obtained 
lotions of administration limited to tho axt(.!nt of their interest in the 
estate, and one of tho sous sued tlio ol,her son and the other meiubera 
of the family to recovoi.’ ouli of the ostate a sum of money advanced 
by him to tho doceasod, hold that tho estate being un].'oprc!seutod, tho 
.suit could not be maintained by virtue of S, 100 of tho Succession Act ; 
and that the letters obtained by tho widow and (hiughtor bcjing limited, 
wore not such letters as wore coutomplatod by S. 190. IS li. 337. T 

(4) Where there is no question of administration, S. 190 is no bar to a suit. 

Where a Tarsi died intestate, and his brother, without taking out Jotters of 
administration, sold tho deceased’s land to plaintiff who now sued for 
a declaration that defendant had no right of way over such land as 
claimed by him, held, that defendant could not plead want of letters 
of adniinistr.atiou under S. 190 which did not apply to the case, as 
there was no question of administration involved in tho case. 19 B. 
828. B 

15. Letters of administration do not render 
Acts not validated valid any intermediate acts of tho administrator 

byadmimstrationi. tending to the diminution or damage of the 
intestate’s estate. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corro,sponds to S. 192 of the Indian Succession Act, X of 1805. ¥ 
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1.—*^ Acts not validated by administration.” 

(1) lets which an administrator cannot do before grant of letters. 

As an administrator derives his appointment from the Court, ho cannot as a 
general rule, before tho grant of letters, do anything as administra- 
tor (I Will. Exors., 10th Ed., 31<t-5). 

(i) l-Ie cannot release an action. Middleton's case, 5 Co. 28 (a). 

(ii) PIo cannot release a debt. Barefoot v. Barefoot, Vfdra, 511. 

(hi) Ho cannot assign the deceased’s property. 2 Preton. Abst. 146. 

(iv) He cannot bring an action. Wankford v. Wankford,lQa,lk. '601. 

•(v) He cannot surrender a lease. Deo v. Qlinn, 1 Ad. & B. 49. 

(vi) He cannot effect a mortgage. Mitters v. Broiim, IH. &, G. &Q6. 

(vii) He cannot give a valid notice.' Holland v. Holland, 6 C.B. 72T. W 

(2) But acts done, though before grant of letters, if for the benefit of the estate, are 
Yaiid. 

But, in some oases acts though done before the grant of administration, being 
dona for the benefit of the estate, have been held valid. I Will. 

Exors., 10th Ed., 316-7. X 

16. When a person appointed an executor has not renounced [s. 193,3 


the executorship, letters of administration shall 
tr.otion whVre execu- not be granted to any other person until a citation 
tor has not renounc- issued calling upon the executor to accept 

or renounce his executorship ; 

except that, when one or more of several executors has or have 
proved a will, the Court may, on the death of the 
survivor of those who have proved, grant letters 
of administration without citing those who have not proved. 

(Notes). 

General. 

(1) Corresponding Indian law. 

This section corresponds to S. 19.3 of the Indian Succession Act, X of 1865. Y 

(2) Ss. 16 to 22 contemplate only cases of letters of administration with the will 


Grant of admini-s- 


Exception 2. 


Ss. 16 to 22 both inclusive contemplate cases where the deceased has left a 
will, and, therefore letters of administration contemplated by them 
are letters of administration c?m festomenfo ajwicaio. Majumdar, Z 

1.—” (Irani of administration where executor has not renounced. ” 

(1) Citation, meaning. 

‘Oitation’ is a summons to appear, and the word is applied particularly to 
processe.s in the Probate Courts. Wharton ciiod in Majumdar. 477. A 

(2) Purpose of citation. 

As to this, SCO notes under S. 69, in/m. B 
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“ Grant of administration where executor has not renounced '"—(CM.). 

(3) Effect of absence of citation upon executor. 

(a) The absence of citation upon the executor would, constitute ^'oedeiuisefur 

the revocation of the letters of iiclmiuistration. 12 B. KJ'l. G 

(b) See, also, notes under S. 50, infra', and Trist. and Ooote, 13t.li Md. 2;.51. D 
(1) Effect of interaieddling. 

In England it has been held that an executor who intermoddles imry be 
compelled to take probate, though an administrator under similar 
circumstancescannotbe compelled to take letters of administration. 
In bonis Fell, 2 Sw. & Tr. 126, Mor daunt Clarke, 1 .P. & M. 592 
in Trist. & Ooote, 13th Ed., 238, 224. E 

(6) “ Intermeddling,” what constitutes. 

As to this, case notes under the heading of “Executor dc son tort" in 
supra. F 

(G) Can the Court compel an executor to take out probate in any case ? 

(cifr) For a ciiso in which an executor who had acttjd as such without olitiriniiig 
probate was required to lodge the will in Court and obtiuneii pi'oliate, 
see 20 B. 227 ; cithu] Fyatt v. Fendall, 1 Oa. Temp. Ijoo. 553 ; Inmij 
V. Synm, 3 Hagg. 774 ; Uordaimt v. Clarke, 1 P. & M. 592. G 

(&) Messrs. Philip and Trevelyan criticise the order in 20 B., 227 saying that 
it should not have gone further than reqtxiring the executor to accept, 
or renounce within a reasonable time. Ph. audTrev, 858. H 

(e) An oxooutor cannot bo compelled to accept the office, but will be cited to 
take or refuse probate. I Will. Exnrs., lOtU Ed,, 1.97. I 

(d) It is doubtful whether tiio Court can in any case coiuftel an o.xecutor to 
bake out prol)ato. ];Ti, and Ih'ov. 858. J 

(7) Grant may be made to Administrator-General, if executor takes no steps for 
one month. 

Under S, 16 of the Administrator-Gonerar.s Act, II of 1874, if tlie exeeui.or 
does not take steps to admini-stor within one .month of the doatli, the 
Administrator-General is entitled to a grant with(.int (.iitsitiou issuing 
to the executor. Hond. 3rd Ed,, 206. K 

2.~‘^ Exception.*’ 

Citation on renouncing executor not necessary on death of one who has proved. 

Where one or more executors had renounced, it is not uecessary, on the death 
of the survivor of those executors who had proved the will, to issue 
citations to those who had renounced. Harrison v. Harrison, .1 Rob. 
406 ; Venables V. EJ.Co., 2 Exoh. 633, cited in Hend. 8i'd Ed., 265. h 

17. The renunciation may be made orally in 

PormandeiUctof tliG presence of the Judge, o.l' by a \vi‘itinu sip’mul 
: renunciation of exe- ,,, , . _ ‘ v n o 

cufcorship h by the person renouncing, and wlien iiutde Hha,H 

preclude him from ever thereafter applying foi- 
probate of the will appointing him executor, 
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(Notes). 

General. 

(1) Corresponding Indian Law. 

This section, corresponds to S. 194 of the Indian Succession Act, X of 1865. M 

(2) S. 17 is based on English Law as to effect of renunciation, 

S. 17 is based upon S. 79 of the English St. 20 & 21, Viet., G. 77 as amended 
by S. 16 of St. 21 & 22, Viet,, G. 95, which enacts that the rights of an 
executor, on his renouncing probate, should ease, and the represent- 
ation of the testator should go as if he had not been named ; see 
In re Gill, .3 P. & D. 113 ; Hend., 3rd Ed., 265 ; Trist. & Coote, 13t.h 
Ed., 226. H 

1. — “Form and effect of renunciation of executorship.” 

(1) Mere consent is not renunciation. 

Before a grant can be made to another, the executor must renounce ; and his 
mere consent is not sufficient. Garrard v. Garrard, 2 P. and D. 
238. 0 

(2) Renunciation cannot be in part. 

An executor cannot renounce it) part. He mnst rofu.se entirely or not at all. 

Paule V. Moodie, 2 Roll. Rep, 132. P 

(3) A renunciation till formally made, can be retracted. 

Where the Official Trustee expressed his inteulion of renouncing probate, but 
subsequently retracted, held that no formal renunciation having been 
made, he was not precluded from obtaining for probate. 35 0. 156, 
follounng In the goods of Robert Morant, 3 P. and D. 151. See, also, 
Trist. and Coote, 13th Ed,, 227. Q 

(4) Renunciation must be recorded in Court. 

The refusal of the executor must be recorded in Court before the grant is made 
to any other person. Long w. Symes, ci Hagg. 776. R 

(5) A renunciation till recorded, can be retracted. 

(a) An executor cannot renounce after he has taken probate, but until his 

refusal is recorded and filed, it can be withdrawn. In the goods of 
Veiga, 32 L.J.P.II. and A. 9 ; In the goods of Morant, 3 P, and D. 
151. See, also, Trist. and Goote, 13bh Ed , 228. S 

(b) An executor who has renounced may, before it has been j:ecordo,d and 

actual grant made to any other party, ask the Court that the 
renunciation be not given effect to, and probate granted to him. 5 C. 
W.N. civ. T 

(6) Executor who has acted as such cannot renounce so as to void liabilities attach- 

ing to the office. 

An executor once having acted unquestionably as an executor cannot renounce 
that character and. all the liabilities which attach to it, and having 
once acted, the subsequent renunciation is void, and he continues 
liable to be sued in the character of an executor. 32 B. 364 = 10 Bom, 
L..R. 117, /oMoumigr Rogers V. Fran/s, 1 y. & J, 409. U 

(7) Renouncing executor may sue his co-executor. 

An executor who renounces may sue his co-oxecutor. Dorchester v, Webb, Sir 
W. Jones 345 ; Bawlmsony. Shaw, 3 T.R. 557, ¥ 
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SJid effect- of renunciation of executorship ’’■--{ConcUderl). 

(8) Execular who has not proved may sae his co-execator who has proved for 

inv-mtory and accoanfc. 

Am 1;0 this, kgc notois under S. 9, supra. W 

(9) Executor renouncing as such cannot take administration in another character. 

(n) No person who ronounoes probate of a will is allowtxl i.o take a, reprCMeiili- 
atiou to the same deceased in another ch:ira.cter. Ih’iHt. & Onotc;, 
13th Ed., 225. X 

(h) But under S. 41, w?/m, the Court can grant letters of administration de 
bonis non to an executor who had renounced, on the death of a resi- 
duary legatee before fully administering the estate under letters of 
administration granted to him. 3 O.W.N. ccoxxxviii. Y 

(c) An executor who has renounced, for himself as such, m,ay take administra- 
tion as the attorney of his co-executors. Ja ?wMi.9 Russell, 1 P. & kl. 
(134, died in Trist. & Goote, 13th Ed.. 225. Z 

(10) Renouncing executor cannot exetcise a power given to executors as such. 

Where a powiit' is given t > i \. t ul n m that character, tlicy cannot csennsii it 
if they renovmee. hit the < who act can exeroisti the power, llond,, 
3rd Ed., 2(K5'anil t < i s th rein cited. A 

(11) Executor cannot bind hims<U by agitcment to renounce. 

An executor caamot hind liimsolf to renounce by agr(iom,unt, and the Court 
will not enforce such an agreement. TJnr(in<avos v, lEjod, 2 Sw, 
& Tr. 604. B 

(12) Executor cannot assign ins appointment. 

(rt.) An executor cannot assign his appointnumt. Dniilc v. Blake, 2 Sob. & L, 
289. C 

(b) But see S. 31 of i,hi:) Administrator-Cloncral’s Ac.t, PI of '1874. B 

(13) When the Court can discharge an executor who has proved, and the effect of 

such discharge. 

The Court has power to discihargo an executor on his application, if ho has 
done substantially all that is required to Im done liy an exGc.utnr in the 
:iilmiuisf;ration of the estate, and if a proper case is otherwise made 
out. But, an executor so discharged remains lia))lu for anything ho 
has done or left undone while an executor, for, tlie Court can onlv 
relieve him from the duties of his office from the date of the dis- 
charge. 29 B. 1,S8, E 

(14) Renunciation by executor binds his representatives. 

The renunciation of executorship, which is an office, Ihruls the representatives 
of the executor- In //tc pooiis o/ .T. Perry, 2 Curt. 655, eifeci! in Trist. 
A Coote, 13th Ed., 222. F 

(15) Renunciation may be by attorney. 

Renunciation may bo made by an attorney authorised by a power given to 
that eiToct. Be. Rosser, 3 Sw. & Tr. 492, died in Trist. & Goote, 13th 
Ed., 223. 0 

(16) Non-appearance to citation equivalent to renunciation. 

The non-appearance to a citation of a party having a superior interest, if he 
has been served with such process, has the same olfect as a renunci- 
ation. Tri&t. & Goote, 13th Ed,, 226. H 
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18. If t]ie executor renounce, or fail to accept, the executorship 

, within the time limited for the acceptance or 
Prooeaure wnere . 

■ cxecLifcoE renounces refusal thereof, the will may be proved and letters 
administration with a copy of the will annexed 
may be granted to the person who would be en- 
titled to administration in case of intestacy. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 195 of the Indian Succession Act, X of 1866. I 

/. — “Procedure where executor renounces, or fails to accept within time 
limited. ” 

Applying for succession certificate is not “accepting the executorship.” 

Where an executrix .after being cited to .accept or renounce her executorship, 
•slated that she was administering the estate, hut having applied for a 
certificate under Act VII of 1.889 did not hake out probate, held that 
this was not such an acceptance as is contemplated by S. 18 of the 
Probate Act, and that, on the executrix declining to prove the will, 
the Judge was right in granting letters of administration with the will 
annexed to the sole residuary legatee, 19 B. 123. J 


Grant of adminis- 
tration to universal 
• or residuary lega- 
tee!. 


19. When the deceased has made a will, but 
lias not appointed an executor, or 


when he has appointed an executor who is legally incapable or 
refuses to act, or has died before the testator, or before he has proved 
the will, or 

when tlie executor dies after having proved the will, but before 
he has administered all the estate of the deceased, 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed may be 
granted to him of the whole estate, or of so much thereof as may 
be unadministered. 

(Notes). 

General. 

• Corresponding Indian Law. 

This section corresponds to S. 196 of the Indian Succession Act, X of 1865. K 


[S. 195] 


[S. 1961 
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/. — of administration to universal or residuary legatee.” 

(.1) When administration with the will annexed is granted. 

(i) When BO executor is rippointed. 

(ii) When the person appointed executor refuses to act. 

(iii) Where the person appointed executor dies before tlie tostaiior, 

(iv) Where the person appointed executor dies after the testator, hut liofore 

proving the will. 

(v) Where aixeh person is otherwise incapable of acting (lunacy, Ac.). 

(vi) Where at time of death, he is absent and does not appear upon citation 

(See S. 41, infra). 

(vii) Where the executor dies (intestate in England), after having proved the 

will, but before he has completely adininistored the estate : (In tliis 
case, it is called administration dc bonis non). I Will" Exors., 10th 
Ed., 370; Hend., 3rd Ed., 267. Trist. & Gooto, 13th Ed., .04. L, 

(2) ‘ May ’ in the section ia directory and not permissive. 

(a) The word “ may ” in S. IS) is not pomii.sKtvc, hut directory. 12 D.L.R.. 

423(428). ’ M' 

{h) So, where an executor dies before fully administering the ostalio, fis betwoeu 
the residuary legatee and the executor of the docoasod GX(H!utiOi’, ishe- 
former is the jn'oforential claimant for letters of admini^itl•a,tioB. 12 
B.L.R. 423. N 

(3) Proof of execution of will required before grant of probate or letters of 
administration. 

(«) Before letters of administration with the will aunoxod can bo granted, there 
must bo strict proof of the execution of the will. 22 M. .‘■14,'), 0- 

(?j) No grant of probate can be m;i,d(‘. nuless the will has lieen provc.d in 
ac(!ordan(!c with law, and inasmuch as a grant of probaiie opei-ates a.s 
a judgment in rem, the Court must bo. satisliud that tins will h;ii,s bi'.ou 
duly Gxocubod and attested. 6 C.L.J. 4ri3(4r)r»). P 

(c) .\s a grant of probate operates as a judgment in )y»», the (Inurt must bo 
satisfied that the will has boon duly executed before the grant is maihu 
G Ind. Gas. 912. ' Q 

(4) Universal legatee, meaning. 

A universal legatee is a person to whom a testamentary disposition is made, 
giving him die whole of the property which the testator leaves !it his 
decease. Wharton’s L. Lexicon, R 

(5) Universal legatee, entitled not to probate, but only to letters of administration.. 

As to this, see notes under S. 6, .<i?ipra. S 

(6) Probate granted to imivcrsal legatee is invalid ab initio. 

As to this, see notes under S. G, supra, T" 

(7) Residuary legatee, how constituted, 

Under B. H9 of the Succession Act (which, however, is not incorporated in tllo 
Probate and Administration Act), a rosidu.ary legatee is constituted by 
any words that show an intention on the part of t.be testator that 
the person designated shall take the surplus or residue of his property. 
See S. 89, Act K of 1866. U 
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I, — ‘‘Grant of administration to universal or residuary legatee” —{Ghl). 

(8) No particulat? words necessary to constitute a residuary legatee. 

(ffl) No particular mode of expression is necessary to constitute a residuary 
legatee. It is sufficient, if the intention of the testator be plainly 
expressed in the will, that the surplus of his estate, after payment of 
debts and legacies, shall be taken by a person there designated. 
II Will., Exors., 10th Ed., 1195, citing Bland v. Lamb, 2 Jac, & W. 

Searne v. Wiggington, 6 Madd. 120 ; Fleming v. Burrows, 
1 Russ. 276. ' 'if 

(5) To constitute a residuary gift, the words “ rest and residue ” are not neces- 
sary. A general devise and bequest of the real and personal estate as 
a mixed fund in one mass will be a re.siduary gift. Treioby v. Balls, 
1909, 1 Oh. 791. W 

(9) When there are several residuary legatees —Procedure, 

WTiere thei'e are several entitled to the residue, administration may be granted 
to any of them without the consent of or notice to the others. Taylor 
V. Sho7'e, T. Jones, 162, cited in I Will. Exors., 10th Ed., 372 ; Trist. 
& Coote, l3thEd., 68. X 

(10) Residuary legatee is preferred to next-of-kin. 

A residuary legatee is preferred to the next-of-kin in the grant of administra- 
tion cum Ustamento annex'o ; for, he is the next person to the executor 
in the choice of the testator. Afkinson y. Barnard, 2 Phil. .318, cited 
in I Will. Exors., 10th Ed., 371. Y 

(11) And to all other legatees- 

A residuary legatee is entitled to administration in preference to the next-of- 
kin and to all other legatees and annuitants, even where there is no 
present prospect of any residue, and though ho is .a legatee only in 
trust. I Will. Exors., 10th Ed., 372. Z 

(12) Letters of administration cannot be granted under this section to a residuary 

legatee who is an attesting witness. 

Where the name of a residuary legatee, beneficially interested in the legacy, 
appears as a witness to the will, even if an extra and unnecessary 
witness, he forfeits not only his legacy, but also his right to a grant 
of administration. Trist. & Ooote, 13th Ed., 57. A 

20- When a residuary legatee who has a beneficial interest 
^ survives the testator, but dies before the estate 

tratiou of represent- has been fully administered, his representative 

msiduary legatee h administration with the 

will annexed as such residuary legatee. 

(Notes). 

General. 

Corresponding Indian Law. 

'.Phis section corresponds to S. 197 of the Indian Succession Act, X of 1SG5. B 
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Right to administration of representative of deceased 
residuary legatee.’ ' 

(1) S. 20 is an extension of the rule in S. 19 in favour of the represcntatsYc of the 
residuary legatee. 

Tho rule in S. 39 applies to the representative of .a reaidvi:i,r.y !ej;fiii.ee when the. 

latter dies before fully adrainistoring the estate. Se(^ WcldrUl 


V. WrigM, 2 Phil. 243 : Re Thirlwell, 6 Notes of Gas. -M. C. 

(2) The section does not apply in the case of a residuary legatee for life. 

The representative of .a residuary legatee for life has ncj interest. WetdriW 
V. Wetdrill, 2 Phil. 243. D- 

(3) The section does not apply where the residuary legatee has renounced, 

If the residuary legatee b.as renounced, administration will not he granted to 
his reiJresentatives. Trist. and Coote, 33th Ed,, 59. E 


21. When there is no executor and no i-esidnary legatee or 
representative of a i^e.siduary leg'ati'.o, oi- lie (l(h:;line,s 
or is incapable to act, or cannot lie found, the 
person or persons wlio would lie entitled to the 
administration of tlu'. estate of the. d<:'GGa,scd if he 
had died intestate, or any other leg*a.te<^ having’ a 
beneficial interest, or a creditor, may be admitted to prove tlic 
will, and letters of administration may be granted to bim or thorn 
acGoi’dingiy. 

(Notes). 

General. 

Oomsponding Indian La’w, 

This section corresponds to S. 198 of tho ludiau Siiccossiou Act, X of IShn. F 

I.—“Grant of administration where no executor, nor residuary legatee, star 
representative of such legatee.” 

(1) Next-of-kin rank next to the residuary legatee. 

If tho residuary Icgatoo doclines, adniiniKtratinn will ho granted toncxt-nMcin, 
unless ho has no interest, or tho estate is insolvout. T Will. Exors., 
10th Ed., 375, G 

(2) After the next-of-kin come ordinary legatees and creditors. 

When tho next-of-kin decline to take adrninistratimr, it may bo granted to a 
legatee or a creditor upon notice to the next-of-kin. 1 Will. Exors, , 
10th Ed., 375. H 

(3) Administrator-General has preference over ordinary legatees and creditors. 

By S. 15 of the Administrator-General’s Act, TI of 1874, the Administratnr- 
Genoral has a preferential claim bo letters of administration over a 
creditor and a legatee not being a universal logatoc, I 

N.B.--Se 0 , also, notes under S, 23, mfra. 


Grant of adminis- 
tration where no exe- 
outor, nor residuary 
logateo, nor repra- 
aentativo of such 
legatee 1. 
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22. Letters of administration with the will annexed shall not [S.X99.] 
Citation before granted to any legatee other than an universal 

pant of adnnnisfcra- a residuary legatee, until a citation has been 

tion to legatee other . . . . . 

than uuivorsal or issued and published in the manner heremaiter 

reriiduary u mentioned, calling on the next-of-kin to accept or 

refase letters of administration. 

(Notes). 

General. 

Gorresponding Indian Law. 

This section corresponds to S. 199 of the Indian Succession Act, X of 1865. J 

I.— “Citation before grant of administration to legatee other than universal 
or residuary.'* 

(1) Citation, meaning. 

As to this, see notes under S. 16, supra. K 

(2) Purpose of citation. 

As to this, see notes under S. 69, infra. L 

(8) Next-of-kin, who are. 

(а) Next-of-kin are those th.at are “next of blood who are not attainted of 

treason, felony, or have any other lawful disability.” Lord Coke, see, 
also, Hensloe’s Case, 9 Go. 39, {b)-, cited in Will, on Exors,, lOth Ed., 

VoL I, p. 328. M 

(б) The words “next-of-kin ’’ must be taken to mean the nearest blood rela- 

tions of the prepositus in an ascending and descending line. Hallin 
V. Foster, L.R. 3 Oh. 505 ; Harris v. Neu'ton, 46 L. J. Ch. 268 ; Elmsley 
V. Young, 2 M. and 1\. 780; Withy v. Mangles, 10 01. andE. 215. N 
(c) See, also, the definition in S, 3 of the Administrator-Genorar.s Act, II of 

1874. . O ■ 

(4) To constitute next-of-kin there must be blood relationship. 

(a) In order to constitute next-of-kin there must be blood relationship between 

the two persons. See Rutland v. R^itland, 2 P. Wins. 216, cited in 
Will., on Exors., 10th Ed., Vol. n, p. 1251. P 

(h) A mother-in-law or step-motlier of an intestate is not of his blood. And so 
they c.an claim nothing under the English Statute of Distribution.s. 
RictlcrndY. Ruihctnd, 216, cifi'd in Will., on Exors., 10th 
Ed., Vol. II, p. 1261. Q 

(5) “ Next-of-kln ” does not include relations by afiSnity. 

{a} See Maitland v. Adair, 3 Ves. 231 ; Harvey v. Ha7vey, 5 Boav. 134. See 
11 Jarm, 5th Ed., p. 977. R 

(b) Thus, a gift to next-of-kin does not include a hu.sband. Watt v. Watt, 

3 Ves. 244 ; Milne y. Gilbert, % D.M. and G. 715 ; or wife Nicholls v. 

Sanaf/e, cit. IS Ves. 53; Ee Parry, /Scoit V. Lmlj, W.N. 1888, p. 179. S' 

(c) A widow, though she is a person entitled under the English Statute of 

Distributions i.s not of kin, and therefore cannot take under the 
de.scription “ next-of-kin by Statute.” Garrick v. Lord Campden, 14 
Ves. 372. InreFitsgercad,58L.J.Oh.,m2. ^ T 
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L~“ Citation before grunt of administration to legatee other than universal 
or residuary” — {Concluded). 

(d) A liusbaiifl does noil take undci.’ t.hc Statute of DLstcibutiiouM ali all, but by 
it, title ]iiir!imoiint ; and therefore, ho oaii take ueithoi' under tlie de- 
seription “noxt-of-kin by Statute,” nor under the desciriptlon of 
" persons entitled under the Statute.” Milne v. Gilbert . 2 D.'M. Ai 
(3-. 715. , U 

(6) “ Next-of-kin ” includes the half-blood. 

Under a bequest to ‘ noxt-of-kin, ’ those of the half-blood arc eipiiilly entitled 
with those of the whole blood. Garrick v. Ca-nulen, 14 \tes. tlTS ; 
Milne v, Gilbert, 5 D.M- & G. 510- ¥ 

(7) Next-of-kin means legitimate next-of-kin. 

As to this, see Theobald, 6th Ed., p. 279 ; see, also, 30 B. 500 = 8 Bom. L. K. 
322. W 

(8) Next-of-kin may include even illegitimate kindred. 

But the context may show an intention to include even illegitimate kindred. 

Eo Wood, 1902, 2 Gh. 542. X 

(9) Next-of-kin how ascertained. 

Those persons only are to bo ranked as nc‘xb-of-l; in of an intostiito who wore srreh 
at tlio time of the intestate’s death. Tri.st. A Ooote, 13tli bid,, 98. ¥ 

(10) A next-of-kin, though ho has intermoddlcd, cannot be compelled to take out 
administration. 

A noxt-of-kin cannot bo eompellud tn take nut administratinn, though ho has 
iutennoddlod with the elTeuts :i.nd iinulo himself liadde. a.s executor de 
nun tort. Ackcrley V, Oldham,) ITiill. 24,S ; Ackerletj x. I'urkinfmn, 
3 M. & S. 411. ' ' Z 

23. When tlio dcccaKod liii8 died intcKiiiite admin iKinition of 
.ro whom admi- ^ 5 ''.‘:inii(.'.d to any ]HM-son who, 

iustration may be acconlinfj; to tlio ruUis for the distrii>ation of the 
granted, estittc of an iiitesttite ai)plieahl(j in. the e.a.s(‘ of siicIti 

deceased, would be entitled to the whole oi* jtny piirt of sneli 
deceased’s estate. 

When several such persons iipply for administra.tion, it sliitll he 
in the discretion of tlic C'ourt to grant it to any one or more of tJumi ^ . 

When no such person applies, it may be graidaul to ;t tn’telitor 
of the deceased. 

(Notes). 

General. 

Corresponding Indian Law. 

Ui) This section which biys down a broad rule that tbo gnuit shall follow the 
interest corresponds to Ss. 200 to 207 of the Indian Rueeession Act, 
X of 1865, which determine the persons to whom aduunistratinn 
should be granted, A 

(o) The rules in Ss, 20-0207 of the Suecoasion Act are not incorporated in the 
Probate Act being based in part upon a law of intestate .successiou 
difCermg from that of the dasBca to which the. Broliate AvT applies. 
SeoIIeud., ,3rd Ed., 46,5 ; and seo, also, the 'remarks of !>r. Iiusliington 
in Bremhley v. Lynn, 2 Rob. 470, cited in Trist. A (Joube, 13th 
Ed., 61. B 
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l,—*‘ When the deceased has died intestate.” 

(1) Grant under S. 23 can be made only in case of intestacy. 

(а) Letters of administration can be granted under S. ’23 only when there has 

been an intestacy. 9 C.L.J. 676. C 

(б) It cannot be said that a gift for maintenance is necessarily a gift of a life- 

e.ytate and that at the death of the donee there is an intestacy as regards 
the estate of the original divisor. 9 C.L.J. 576. D 

(2) As to what property a man is considered to haye died intestate. 

A man is considered to die intestate in respect of all property of which he has 
not made a testamentary disposition which is capable of taking effect. 
See S. 25, Act X of 1865. B 

2.~“ When several such persons apply — it shall be in the discretion of 
the Court to grant it to any one or more of them. ” 

(1) Court generally prefers a sole to a joint administration. 

(fit) The Court generally prefers a sole to a joint administration, because it is 
much better for the estate and more convenient for the claimants on 
it ; it never forces a joint administration upon unwilling parties. Will. 
Exors., 10th Ed., .326, 336 and see cases cited. F 

{h) Thu,s, where two widows of an. intestate applied for a certificate of 
administration under Act XXVII of 1860, the Court said that the 
usual and reasonable practice was to grant administration only to 
one person and granted it acc-ordingly. 5 C.L.R. 368. G 

<2) The Court cannot associate in the grant a stranger with a person entitled 
under S. 23. 

On an application for letters of administration to which the applicant is legal- 
ly entitled under S. 23, the Court has no power to order, under S. 11, 
that another person who has no present interest in the estate, should 
be associated with the applicant in the grant. 2i 0.164. H 

(3) Where there are several applicants — Procedure. 

(а) Where there are several persons equally entitled to administration, the 

Court grants it 2Jnori ifi., to him who first applies. Co?*<Zc2{:r V. 

TmmZer, 4 Sw. & Tr. 51. J 

(б) Where there are several next-of-kin in equal degree, the Court grants 

administration to him among them whom the majority of the parties 
interested desire. Elves Elves, Gas. temp. Lee, 573; Budd v. 
Silver, 2 Phil. 115. J 

(4) Whole-blood preferred to the half. 

Where the contest is between one of the whole blood and one of the half 
blood, the Court prefers the whole blood unless material objections 
can be proved. Mercer v. Moorland, 2 Cas. temp. Lee. 499. K 

(5) Other cases of preference. 

{a} Other things being equal, the Court prefers a son to a daughter, and an 
elder to a younger brother. I Will. Exors., 10th Ed., 336. L 

(Z>) A man accustomed to business will be preferred to one who is not. 
Williams v, Wilhiris, 2 Phil. 100, cited in 1 Will. Exors., lOtliEd., 
336. 


14 
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2. — “When several such persons apply. ...it shall be in the discretion of 
the Court to grant it to any one or more of theni”—{ConchuM). 

(6) A next of-kiii, if a crecllitor or a bankrupt, will be superseded. 

Whore fclio viext-of-kiu happens to bo a cvoditoi’ or a Iiiinknipt, tlie Court will 
supLWsedtvhim. lPo6/) V. I Add. 404 : Bt’llv. Tivmnriod, '■I 

Phil. 2‘.i. ® 

(7) So also where he is a debtor to the estate. 

Where there were grounds for bolioving that one bi’otlier was incleVitud to the 
estate of a deceased brother, the Court was held to have exercised a 
wide discretion in refusing to grant letters of adniinistratinn to such 
brother jointly with other brothers of the deceased. 1 B.L.R. Short 
Notes, iii. ® 

(8) Where an administrator is appointed, another of the same degree of kindred 

cannot come in. 

Where an administrator is otuio appointed, another of the same degree of kin- 
dred cannot, like a cn-oxocntor, come into the iulmiiiistration till tlio 
administrator is dead, f Will. Kxors., 10th I'hL, 887. R 

(9) Consent of persons interested is not a ground for departing from the rules for 
grant of administration. 

The consent ol all persons interested is not ii. surilcient ground for departing 
from tlu) general rules as to grant of adiniiiistnition. In the goods 
(>/ Richardson, i! P. <t D 211 ; cited in Itcnd. Mrd Md., 270. Q 

3.-~“When no such person applies, it may he granted to a creditor.** 

(1) Administration granted to creditor -when and on what ground. 

On the failure of every other roprescnt:i,tive administration, will lie granted to 
a, creditor on tlio ground that In; cannot, bo psiid his debt until re- 
prosentatiou to tlio deceased is made, f Will. I'lsors., lOtli hid,, :5 {j 0; 
Trist. efeCooto, Idth Wd., 10(3. R 

(2) A person buying a debt of the deceased is not entitled to administration. 

Rut the Court will refuse administration to a person wlu^ has brought up a 
debt of the deceased after his death. .Ih'int v. DcdcrUdcmc, 2 Hw. & 
Tr. l;R. ; hi f/m r/oeds of Coles, 8 Sw. A; Tr. 18L S 

(3) A surety paying the debt after the death, is entitled. 

A surety, who after the death of the principal, pays off tin' debt, is entitled 
to apply for administration as a creditor of the deceased, WiUwns 
V. JuhcR, 34 L.J.P. & M. 00, cited in I Will. Kxors., lOtU Kd., 353 .T 

f4) Where there is neither next-of-kin nor creditor — Procedure. 

Where there is neither next-of-kin nor a creditor do.sirous to take out adininis- 
tration, the Court may grant to any person at its discretion though 
without any interest. I Will. Kxors., 10th Kd., 354. 0 

(5) Whether creditor of a time-barred debt entitled to administration. 

(a) In England a creditor is entitled to administration oven wIk'vo his debt is 
barred. Coonihs v. ComibH, 1 P. & D. 288, cited in T Will. Kxors., 
10th Ed., 350. Y 
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J.~ “ When no such person applies, it way be granted to a 
creditor’ ^—{Concluded). 

(b) But, when fidministration is granted to a creditor whose right of action it4 

barred by limitation, the practice is to imalco it a condition that ho 
shall give a bond to distribute the assets jjro rata among all the cre- 
ditors. (Ibid.) W 

(c) As to whether in India, in the case of a barred debt, whether the remedy 

only or the right itself is extinguished ; sec: S. ‘28 of the Limitation 
Act, IX of 1908. X 

(6) Where several creditors apply, administration granted on what principle. 

(ft) Where more creditors than one ajjply, the grant will be made to one who 
has the largest claim, especially if he is supported by a majority of 
interestB. . Ernest V. Eustace, Dea.ne 291, cited in Hend., 8rd Ed., 

272. Y 

(6) The amount of the debt is immaterial except where two or more creditors 
contend into- sc for the grant. Trist. & Coote, 13th Ed., 107. Z 

(c) In a contest between creditors, the Court will prefer one having a judgment 
debt. Lord Carpenter v. Shelford, 2 Lee. 503, cited in Trist. 
& Coote, 13th Ed., 205. A 

(7) Under what limitations administration will be granted to a creditor. 

A creditor will not be granted administration so as to enable him to prefer his 
own debt, or so as to defeat the right of retainer of the next-of-kin. 
Be Poy, 98 L.T. 49, cited in Hend. 3rd Ed., 272 ; sec also, Trist. & 
Coote, 18th Ed., 107. B 

(8) After creditor is granted administration, when next-of-kin can come in. 

Where a creditor has been duly appointed, the iiext-of-ldu cannot, during his 
life-time, take the administration from him, but upon his death they 
may come in and claim administration de bonis non, Sheffingtm 
V. UTiite, 1 Hagg. 702, cited in Hend., 3rd Ed., 273. C 

(9) la England administration may be granted to the executors of a creditor. 

In England, letters of administration may be granted to the executors of a 
creditor. Jones v. Beytagh, 3 Pbil., G35 ; cited in Hend., 3i'd Ed., 

273. B 

(10) Creditor’s title inferior to that of all others. 

A creditor’s title to administration is inferior to that of all others. Graham 
V. Maclean, 2 Curt. 6G3 Dunes v. ConwiaZZ, 2Eob. 142, cited in 
Trist. & Coote, 13th Ed., 106. E 

(11) Administration granted to two or more creditors. 

In England, the Court will now grant administration to more creditors than 
one, though formerly it preferred a single creditor. Harrison's case, 
2 Phil. 449, cited in Trist. & Coote, 13th Ed., 109. P 

(12) On creditor’s application, citation must issue also to the Administrator-General. 

When a creditor applies for letters of administration, citation must issue also 
to the Administrator-Creneral. Plend., 3rd Ed., 269- & 
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Miscellaneous. 

(1) Letters of admiaistration to a Baitasi’s estate may be granted according to 
the custom of his sect. 

On tlio, (.E'iiM) of a Bainvji or au ii,scel'.ie, lus i>rer;npl,ur's pruci'pl.or apids iiift- for 
letters of administration to the ostiirto of tho doocasod is (iiitil.icxl to 
the Kamo, if he proves that aeourdinpr to the custom pi'cvailiii," iu tlio 
sect of which ho and the decoased disciple vveixi mombei's, ho, a.s tlie 
preceptor of the dead man’s preceptor is Butibled to liis property. 28 
0. 008 = 5 0. W.N. 373. H 

(2) Letters of administration to property acquired by a Mahant, to whom granted. 

As property aerjuired by a Mahant belongs to the religious shrine of wlrich he 
is thfi Mali, ant, Ictter.s of administration to such pi'operty can be 
granted only to the person who is shown to have near spiritual rela- 
tionship with the deceased mahant. (! Ind. Oas. 650. I 

(3) Administration to the estate of a woman leaving the family and becoming a 
woman of the town. 

(i) There is no tie of kindnxl ladiwecn a, d(i!'ra.d(!il and nutca.ste woman and 

her husbatui’s family. ‘.11 U. (567. Eut see iiifra. J 

(ii) See I O.W.N. cxiv, Htctl under S. 6'.), infra. K 

(iii) In the ab-sence of cnatoin to tlio contrary, a w'oma.n of the town is )io 

heir to her di'ceased sishu’ who was a, Iso a wointui of the (own, 
.and (‘onso(|uuntly is not entitled to letters of admin istra.tion to 
her ostalo. 25 0. 2.7d (J.W.N. 117. L 

(iv) An aijpUciition for letters of administr.itinn to the estate of a. de<!ea.sud 

prostitute — ae(|nired hy prostitubion --liy Insr nephew w.is rejf'eted on 
the gromul that tin', applie.aait was not e.utitled to inherit sueU estate. 
.10 O.W.N . 1085. {Woodroff'o, J., dulhtantc). M 

(v) A woman of the town, who is a ITindn liy hirtli, does not cease to he a 

Jliudn, hy rea.son of her degradation, and sneeessioji to hew jn'ojeerty 
is governed hy Iho Hindu Law. So, the! sister’s daughter etf a. doei'a- 
seal prostiLite who has folliwiid her into degradation is not her hisir. 
6 O.L.J. 872. N 

(vi) Wliore a Brahmin hnshaml, in ohedieneu to lliiulu Law, totally and 

lina,lly abajulons his wife* on the ground of une.hastity inexplieahle or 
unexpiated, so as to destroy all her present and fiitmas e.Iahns on him 
and his inheritance, the relationship of marriage is dissolved. 4 N. 
L, R. 81. 0 

(vii) Prostitution does not .sever the legal rotation and, therefore, the degra- 

dation of a woman in consequence of her unohastity does not in law 
entail a cessation of the tie of kindred between her and tlnj nu'inher.s 
of her natural family or lietweon her and tins nioml)ers of her luis- 
hand’s family, 23 M. 171. P 

(vLii) Desevfciou of husband and immoral life does net oporato to sever entirely 
all connection with the husband. The husband might still he heir to 
property acquired by the wife since alio loft him. 20 A. 4 -.^ 3 A,1.A,L 
537, 23 M. 171 autldissfutfinf/ from 2l G. t>97. Q 
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Miscellaneous — {Concluded). 

(4) Administmtion to bastard’s estate, 

(ft) Whore a bastard dies intestate and without issue, his estate devolves upon 
the Grown as bond vacantia. But in such a case, it is customary for 
the Crown, after deducting a percentafje, to make a grant of the 
property so falling to it to the persons, who, if the deceased had been 
legitimate, would have been entitled to it as next-of-kin, Norman’s 
•hdgest of the Death Duties, 2nd. Edn*, p. 247, R 

{h) Under St. 16 and 17, Yict-, C. 95, S. 27, which still axjplies to India, the 
Governor-General has power to make any grant or disposition of any 
property accruing by forfeiture, escheat or otherwise, to, or in favour 
of, any relative of connection of the person from whom the same 
shall have accrued, or to, or in favour of, any person or persons. S 

(c) As to notifieations issued under the above Act, see Hend., 3rd. Edn., p. 27.T 

(5) Administration to the estate of a foreigner. 

(n) By tho! Indian Succession Act, S. 207, it is provided that where the deceased 
has left property in British India, letters of administration must be 
granted according to lihe rules laid down in Ss. 200 to 206 of the 
Bnecession Act although he may have been a domiciled inhabitant of a 
foreign country. SeeS. 207, Act X of 1B65. U 

{h) There is no corresponding section in the Probate and Administration Act, 
See, however, S. 145 -A, infra as to distribution and transfer of assets 
in the case of a deceased foreigner, Y 

(c) Biuler Eiiglish Law, where a foreigner dies intestate within the British 

dominions, the Court will grant administration to the person 
onUfcled to the effects of the deceased, according to the law of the 
euiintry of his domicile, and where such latter Court has made agrant, 
the English Court would generally follow it. See T Will. Exors., lOtli 
Edn.. 338. W 

(d) By St. 21 it 2,5, Viet., C. 121, S. 4, when subjects of foreign States die in the 

British dominions and there is no person entitled to administer to 
their estates, the Consuls of such foreign States maj' administer. See 
1 Will. Exors., 10th Edn., 339. X 

(0) Administrator-General’s preferential right to administration. 

As to this, sec 8. 15, Act 11 of lS74,ci<efZ under S. 21, supo-a ; see, also, 11 B.L. 
E. Ai). 6. Y 

CHAPTEE III. 

Op Limited Grants. 

General. 

(1) General practice with regard to limited grants. 

With regard to limited grants, the general practice is, not to make a limited 
grant to a person who is entitled to a general grant ; nor a general 
grant to ono who is entitled to a limited grant. In bonis Dodgson, 
1 Bw. A Tr. 260, Z 

(2) Renunciation or citation necessary before a limited grant is made. 

As a .general rille, besfore a limited administration can be granted, tho party 
entitled to the gonoval grant must have renounced or been cid’d “to 
iimipt or refuse.” T Will. Exors., 10th Ed., 417, 418. A 
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G&nQra\ -(Coticluded). 

(3) Where vj-hole estate vested in executor, probate cannot be granted for part of 
the estate. 

As to this. Bee notes under S. 4, siipm. B 

(4) Except under special circumstances, general letters of administration should be 
taken out. 

As to this, see notes under S. 14, supra. C 

{a). — Gremts limited in I)iircLthon. 

!0S] 2^. When the will has been lost or mislaid since the testator’s 

death, or has been destroyed by wrong or acci- 
testator, and a 

copy or the draft of the will has been preserved, 
probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it be produced. 

(Notes). 

Oeneral. 

Corresponding Indian Law. 

Thi.s SGotiou coiTespoiicls to S. ‘208 of the Indiiin Succossion Act, N of l.S(if5. D 

I. Probate of copy or draft of lost will.** 

(1) Loss of will is no bar to a grant of probate or administration. 

{a) Tho f;iot that a will has boon lost is not, if its contonts Uo satisfaf.toi'ily 
proved, any bar to obtaining a grant of luttnr.s of admiiiistratinn wit.b 
will annexed. S 0. SCyf-Il g!l.R. ISG. E 

(6) A will found to have been duly and validly executed and not to Imve liceu 
revoked, if not fortbeoming, may bo proved l)y nieans of a certified 
copy. Snell a ca.se falbs within S. 24 of the Probate Act. Ibah'r tbsit 
section, letters of administration, ou the strength of the (sopy of the 
will, limited until tho original will is produwid, may Ikj grantcid. 8 1 
0. 8S.^i-.= 8 C.W.N. 821. P 

(2) What executor must prove on application for probate of a copy or draft of a 
lost will. 

On an application for probate of a copy or draft of a will lost since the death of 
the testator, the executor must prove ; (i) the due execution of tho 
original will ; (ii) that it has been in existence .siueo the testator’s 
death and has been lost ; and (iii) that the copy Ls a true one, Trist. 

A Ooote, 13th Ed., 117. ’ d 

)] '25- When the will has been, lost or cle.stroyed, and no copy 

Probate of contents has been made noi* the draft preserved, probate 
\yiiu granted of its contents, if they can bo 

established by evidence. 
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S. 25] Act ¥ of 1881 (probate and administration). 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This S6cjtioii GoiTGspoiida to S. 209 of the Indian Succtis.sion Act, X of 1S65. H 

(2) S, 28 is an enabling section. 

S. 25 of the Probate Act, is an enabling .section. There i,s nothing in it to 
prevent a Court from following the rulings of the Courts in England 
as to the grant of probate of part of a will, 26 0. 6:31, — 3 G.W.N. 617. I 

l.-~“ Probate ot coatents of lost or destroyed will.** 

(1) “Destroyed” meaning. 

“Destroyed” means, destroyed after the testator’s death, or in his life-time 
either by another person without hi.s consent, or by himself, without 
intention. Trist. and Ooote, 13th Ed., 118. J 

(2) Probate of a lost will may be granted on proof of its contents- 

The contents of a lost will, like those of any other lost instrument, may be 
proved by secondary evidence ; and the Court will grant probate of 
the will as so proved. Sugdenv. Lord St. Leonards, 1 P. D. 154 -, 
Trevalyan v. Trevcdyan, 1 Phil. 154. K 

(3) Declarations of testator how far admissible for such purpose. 

For this purpose, declarations written or oral of the testator made before or 
even after Mho execution of the will may be admitted. Qnich v. Qidch, 

3 Sw. and Tr. 442 ; Johnson v. Lyford, 1 P. and D. 546 ; Sugden 
V. Lord St. Leonards, 1 P. and D. 154. L 

(4) The evidence of a single witness is enough to prove contents of lost will. 

The contents of a will may be established oven by the evidence of a single 
witness whose varacity and competency are unimpeached. Flood 
V, Russell, 29 Ir. 91; Sugden v. Lord St. Leonards, 1 P.D. 154. M 

(5) When probate may be granted of a portion of a lost will. 

(«) Following the principles of English Law, probate can be granted of a 
portion of a will. Where the conteirts of a lost will arc not 
conipiletely proved, probate can be granted to the extent to which 
they are proved. 26 C. 634 = .3 C.W.N- 617 ; following Sugden 
V. Lord St. Leonards, IV-L. 154; Woodward v. GoulsUme, 11 Ap. 
Cas. 469 ; see, also, Trist. & Ooote, 13th Ed., 119. E 

(5) Probate can be granted of a portion of a will after striking out or omitting 
such portions of it as are proved to have been inserted in it without 
the testator’s knowledge. 1 O.L.T. 109 (113). 0 

(c) Where for want of attestation one of the four sheets of which a will con- 
sisted could not be admitted to probate, and there was no evidence as 
to the contents of, the original sheet for which the sheet in question 
had been substituted, and the other three sheets contaijied only the 
appointment of executors and the residuary clause, it was 7ieZd that 
probata should be refused of the whole will. ‘20 B. 370. P 
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Probate of contents of lost or destroyed W!il—{Condu(lcd), 

(6) Whei’e codicil is lost — Procedure. 

Ill England where a codicil has been lost since the death of the testator with- 
ont a copy having been made, or tho draft kept, and its contents or 
substance cannot bo shown, the Court will grant probate of the will 
limited, until the original codicil or an authenticiitiid copy thoroof 
can be brought in. Trlst. & Ooote, 13th Ed., 110. ^ 

(7) When probate is lost — Procedure. 

Where the probate is lost, the Court will grant, not a second probate, but an 
exemplification of the probate from its records. I Will. Exor.s., 10th 
Ed., 299. : R 


26. When tlie will is in the possession of a person, residing 
Probate of copy province in which application for pro- 


where o r i g i 
exists h 


I al 


bate is made, who has refused or neglected to 
deliver it up, but a copy has been transmitted to 
the executor, and it is necessary for the interests of the esi,ate that 
probate should bo granted without waiting ihr the arrival of th,o 
original, probate may be gi;autod of th<', copy so ti.-ansini(.t(^d, limited 
until the will or an authentioated copy of it bti prodiuu'd. 


(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 210 of tho Tndiiiii Succession Act, X of ISOd. S 


1.— -“Probate of copy where original ex istsP* 

(1) Province. 

For definition of , see S. 3, .sv/pm. T 

(2) Power of Court to order person to produce testamentary paper in his custody. 

As to this, see notes iinder S. 54, 0 

27. Where no will of tho deceased is fortlicomiug, but tlicre is 
reason to believe that there is a will in existence, 

Administr.T,tion letters of administration mn,y lie granted, limited 
until will proem- ./ r> 

ced 1 . until the will or an authenticated copy of it bo 

produced. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corrasponds to S. 211 of tho Indian Succession .Act, X of ISiJfj, IT 


/. — “Administration until will produced^* 

(1) Administration may be granted until a will proved to exist is found. 

Where a will, proved to have been in existence after tho testator’s death, is 
aocidouatlly lost, and tho oontonts unknown, tho Oourt will grant 
administration limited until the original will be found. .?«, the {/oads 
0 / Campbell, 2 Hag. 555 ; In the goods of Wright, p. 21. W 
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1. — Administration until will produced {Concluded). 

(2) Administration may be granted till production of a will from a foreign place. 

Administration may, when necessary, bo granted till the will of the deceased 
can ho produced from a foreign place to bo admitted to probate. In 
f/je < 7 oofZs 0 / Metcalfe, 1 Add. 343. X 

(‘1) Letters of administration may be granted though will not forthcoming. 

At to this, see 31 C. 885 = 8 O.W N. 821, ciZed under S. 24, s?i 2 )ra. Y 

(4) Administration until executor can begin to act. 

Where an executor is appointed from a time later than the death of the testa- 
tor, and no person is appointed to act before the period limited for the 
commencement of the office, the Gourtmustcomm.it administration 
with the will annexed until there is an executor. I Will. Exors,, 10th 
Ed., 409. Z 

(h). — Grants for the Use and Benefit of others having 
Bight. 

any executor is absent from the Province in which 
application is made, and there is no executor 
within the. Province willing to act, letters of ad- 
ministration with the will annexed may be 
granted to the agent of the absent executor, for 
the use and benefit of his principal, limited until he shall obtain 
probate or letters of administration granted to himself. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds toS. 212 of the Indian Succession Act, X of 18G5, but 
with the word “agent” in place of the word “ attorney ” of the latter 
section. A 

I.—'* Administration, with wilt annexed, to attorney of absent executor.*’ 

(1) Province. 

For definition of-—, see S. 3, supra. B 

(2) Illustrative cases. 

(i) As the Presidency of Bengal does not include the Punjab, the High Court 
of Calcutta was hold to have no power to grant Letters of Administra- 
tion to the Attorney of the executor of a deceased in re.spect of assets 
situate in the Punjab. But it has power to grant Letters of Adminis- 
tration in respect of such assets to the Administrator-fhmeral under 
Act XXIV of 1867. 1 B.L.R.O.C. 3. 0 

(ii) Where a British subject possessed of property, both in India and England 
died in England leaving a will by which he appointed 4 persons to be 
his executors in England, and W, his executor in India, “ the latter 
accounting to the former ” and W renounced probate, AeZd that the 
attonery of the English executors wa.s entitled to letters of adminis- 
tration with the will annexed in India, as the English executors were 
intended by the testator to have power of adminiatering his assets iu 
India as well as in England. 15 B.L.R. App. 8. D 


28- When 

Administration, 
with will annexed, to 
attorney of absent 
executor 1. 


15 
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Administration, . with will annexed, to attorney of abaeni 
executor — (Gontiaued). 

(iii) Where, after a will had been duly proved by the (ixccmtoi’K in England, 

the attorney of the executors applied to the. High Oourt for a, grant of 
Letters of Administration limited until the (>xet;utnr.s should obtain 
probate in India, purporting to apply undoi' S. 212 of the Sueecsssion 
Act (corresponding to S. 38 of tho Probate Act) it was luid Idiat the 
application could not be sustained, first, because, only a copy of the 
will, and not tho original, was produced, and secondly, l)ccausc, the 
executors could not, under the circumstances, over obtain probate of 
tho will in India. S. 180 of the Succession Act (corresponding to 
S. 5 of the Probate Act) might have been applicable, hut that the 
authority of the executor’s attorney did not empower him to apply 
for more than a limited grant. (1905) A.W.N. 351. E 

(iv) For a case in which letters of administration were granted by the Pun- 
jab Chief Court to the agent of an absent executor, see 28 P.R.1S71. F 

(3) What is a proper power of attorney— Whether S. 85 of the Indian Evidence 
Act as to proof of a power of attorney is exhaustive or not. 

(i) In order to comply with tho provisions of S, 86 of tho Evidciu'c Act,, tlic 

povvor of attorney must bo executed boforc, or juitheiititMtcd by, one 
of tho persons speoifiod in the section. 1(1 (!. 77(1 (77’9). But see hifi'ii. 0 

(ii) On an ap])lic,'ilion for letters of administration to tlic estate ot a, dece.'Viod, 

who was domiciled in Scotland, and to who.s<! estate one 1* had 
been appointed executor dative (/ua FfUJirr, the application lioiiig, 
raadp by one K under a power of attorney granted by P», stiuh power 
not having been exucutod and authenticated in the maimer provided 
by S. 85 of the F.videneo Act, held that tho application must be 
refused. 16 C. 776, follawintj Fulton, 72, l\Iorton, .370. H 

(iii) On an application for letters of administration with copy of will aiinoxcd 

by tho attornoy of a solo executor, it was held that S. .85 of the Evi- 
dence Act was rnandatnry, 33 C. 025 -d) C.W.N. 986 ; but .see iiifnt. I 

(iv) Tin; language of S. 85 does not warrant the assumption that tlic ])rovi- 

sion in S. 85 isotan oxhiustivo character and tliat otlmr legal modes 
of proving tho oxocutiou of a power of attorney are not admissililc. 
21M. 192 (IlM). ' d 

(v) So, whore on an application for letters of administmtion with the will 

annexed, made by the attornoy «.tt tlie executors tboroiii named, ii, 
appeared that tho applicant’s ])ower of attorney was not executed in 
tho presence of a Notary Public or any other of the persons desig- 
nated in S. 85, but one of the attestors had made a declaration bciforc 
a Notary Public that bo witnessed tho execution of the power by nun 
of the cxcioutors and that tho signature of the other attestor was 
genuine, and such declaration was certified by a Notary Public, /icW 
that tho power was sufficiently proved, 21 M. 492, dinarnluuf from 
16 C. 776. ■ ' K 

(vi) Tho Chief Magistrate of the City of Glasgow being a person lawfully au- 

thorised to administer oaths, a declaration as to tho execution of a 
flower of attorney taken before him and authcnticatiid liy his (icrtificate 
and the common soiU of the City of Glasgow and by a Notoria.1 Gertifi- 
cato wa.s held sufficient proof of tlio oxocutiou of tho power. 22 0. 191. 

(vii) Sec, also, 14 Bur, L.R. Part I, p, 3,3, cited ixndor S. 5, suxn'a. 
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i. — “Administration, with will annexed, to attorney of absent 
executors’ ^—{Contimied]. 

(4) Where there is an authentication by a Notary, affidavit of identity is not 

necessary. 

Ill the case of a doctiinent purpcu'tmg to be a power of attorney and to have, 
been executed before, and authenticated by, a Notary Public, no affi- 
davit of identity is necessary, the autheutication of the Notary being 
treated as the equivalent of the affidavit of identity of the executant. 
33 C. 625= 9 G.W.N.986. N 

(5) Effect of grant of administration to the attorney of an absent executor. 

A grant of administration to an attorney of au absent executor is tantamount 
to a grant to the executor himself. In the goods of Bayard, 1 Rob. 
768 ; in the goods o/Murguia, 9 P.D. 236. 

N.B. — For consequences of this rule in English Law, see I Will. Exons., 10th. 
Ed., 377. 0 

(0) Revocation of power of attorney and return of principal— -Effect. 

(a) The power of attorney being revocable, if the executor revokes it and desires 

probate, the Court is bound to grant it to him, Pipo7i v. Wallis, 1 
Gas. Tcmii. Lee. 402. P 

(b) It is not necessary to expressly revoke such grant, as it determines by the 

executor returning to the jurisdiction .and taking probate. In bo)iis 
Oassidy, 4 Hagg, 360. Q 

(7) Death of the absent executor— Effect. 

On the death of the executor, the letters of administration cease to bo of any 
force. 1 Will. Exors., 10th Ed., 378, citing Webb v, Kirby, 7 De. G. 
M. & G, 376. R 

(S) Administration is granted to attorney, only when principal is absent. 

It is only where the penson entitled to probate or letters of administration is 
absent, that a grant can be made to his attorney or agent, hi the 
f/ootZs o/ Burch, 2 Sw. and Tr. 139. S 

(9) Under special circumstances, administration may be granted to attorney of a 

resident principal. 

But, under special cireuinstancos, the English Gourt will allow the attorney of a 
person residing within the jurisdiction to takeout administration;— 
e.g., where the estate is trust-property, or where the person entitled 
to the grant is of advanced ago and unwilling to take the administra- 
tion, hi the goods ofBvIVM, 39 L.-J.P. & M. 26; m the goods of 
Roberts, 1 Sw. & Tr. 64, c'i/«Z in Hend., 3rd Ed., 278. See Trist. & 
Gooto. ISthEd., 122. T 

(10) Should the attorney be resident in the province. 

(i) According to the practice in England, it is not necessary that the attorney 

should reside within the province, provided his suvties reside therein. 
In Z)oni.s‘ Loeson, 1 Sw. & Tr. 46.3, cited in Trist. & Goote. 18th. 
Ed., 123. U 

(ii) But, under Ss. 28 .and 29, it is necessary that the attorney applying for 

letters of adiuinistratinn, should be within the jurisdiction of the 
Court. 4 B.L.It. App. L9. ^ Y 
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Administration, with will annexed, to attorney of absent 
executors”'-{Concluded), 

(iii) Where, on ail :i,})pliciiliion for Icttecs of iiclminisfration wil.h a cojiy of an 
aulihcnticaliod (,!opy of the will annexocl by the attoney of the almnit 
executors vuulor Ss. 5 and i2!), it appeared that the attorney as well as 
his proposed surety wore residing outside the j urisdietion of tin.) 
Chief Court, in which the application was made, ludd that, since Act 
XIIT of 1875 extended the operation of grants by High Court through- 
out British India.it was suffieiont to justify such a, grant if the 
application was made by an attornoy who wa.s residing at tho time in 
some part of British India, notwithstanding the language of S. 28. 
28P.R. 1883. W 

(11) Power of attorney may be a general one. 

A general power authorising tho attornoy (amongst other things) to appear for 
the principal in a Court of Justice is sufficient. Majuindar, -I'.fS, cit- 
ing Walker and Elgood, 3rd Ed., 35. X 

(12) “ Use and benefit ’’— Meaning and effect. 

Tho words “use and benefit” do not oxoludo the right of tho.so bondicially 
interested ; tho person to whom a grant is made for the use and benefit 
of another out of tho Jurisdicstion is liable to bo .sued by tho parties 
beneficially in torested in tho estate as if ho had obtained letti'rs of 
administration in his own right. Chambers v, IHcknell, ‘2 Hare 53(5, 
cited in Trist. & Cooto. 13th Ed., 122 (n). Y 


A d ui i n i stration 
with will amioxedto 
attornoy of absent 
person, wlio, if pro- 
sent, would be 
entitled to adminis- 
ter 1. 


29. When any person to wlioiu, if present, 
letters of adininistration witli the will annexed 
iniglit he granted, i.s absent from tlu! Provinee, 
letters of administi'ation with, the will annexr.d 
may be griinted to his agent, limited as iibovi.'.- 
mentioned. 


(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 213 of tho Indian Bucce.ssiou Act, X of 1H(55, 
but with the word “agent ” in placio of the word “ aLLunicy ” of the 
latter section. Z 

I.— Administration with will annexed to attorney of absent person, 
who, If present, would be entitled to administer^’ 

(1) Province . 

For dofiuitioiiof — , .SCO S. 3, .sMpm. il 

(2) Practice of the Calcutta High Court, 

The practice of tho Original Side of tho High Court of Bon gal is to require the 
original will, or an exemplification thereof, or an oxomplideation of 
the letters of administration to bo annexed to tho ])utitiou, and the 
power of ailotnoy to ho verirted to tlio satisfaction of tho Court or a 
Judge. BeUihamhor’s Rules, 88(5, died in Ph. & d’rov. 3(5(5. B 

H.B, -See, notes, under B- 28, siijira. 
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. When a person entitled to administration in case of [S. 2H.] 
intestacy is absent from the Provincej and no 
person equally entitled is willing to act, letters 
of administration may be granted to the agent 
of the absent person, limited as before-men- 
tioned. 

(Notes). 

■ General. . ' 

Corresponding Indian Law. 

This .section corresponds to S. 214 of the Indian Succession Act, X of 1865, 
but with the word “ agent” in place of the word “ attorney” of the 
latter section. C 

/. — ” Administration to attorney of absent person entitled to administer 
in case of intestacy.” 

(1) Province. 

For definition of — , see S. 3, supra.. D 

(2) Administration to attorney of next-of-kin, when granted. 

Where all the next-of-kiu reside out of tho country, administration may be 
granted to their attorney. I Will. Exors., 10th Ed., 348. E 

(3) Whether administration can be granted to the attorney of one of several 
persons entitled in equal degree. 

(ti) In England, the attorney of one of many residuary legatees may take 
administration with the will annexed without notice to tho other 
residuary legatee ; and the attorney of one of many next-of-kins may 
take like administration without notice to the other next-of-kin. 

Trist. & Ooote. 13th Ed., 123. F 

(h) liut, under S. 80, it would seem that administration is only to be granted 
where no person entitled equally with the person giving the power-of- 
attorney is \villmg to act. {Ibid.) G 

31. When a minor is sole executor or sole residuary legatee, [S. 215.] 
letters of administration with the will annexed 
may be granted to the legal guardian of such minor, 
or to such other person as the Court shall think 
fit, until the minor has attained his majority, at 

which period, and not before, probate of the will shall be granted 

to him. 

(Notes). 

General. 

Corresponding Indian Law. 

This scct-iou corresponds to S. 215 of the Indian Succession Act, X of 1365, 
but with the words “ has attained his majority’’ in place of the words 
“ shall have completed the age of 18 years” of the latter section. H 


Administration 
during minority of 
sole executor or resi- 
duary legatee h 


Administration to 
at.torti.cy of absent 
person entitled to 
administer in case of 
intestacy 1. 
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Act Y of 1881 (PEOBATE ANB ADMINISTRATION). [S. 11. 

l. ~ “ Administration during minority of sole executor or residuary 
legatee.” 

(] ) When administration durante tninore wtate granted. 

li a porwou appoivitol sole exeontov, &o., is within tVf^o, ;vdnviuistvatiou dnvaute 
ojirtitf; must be gnuited. I Will. Exons,, lOtli Md., ; 'I’l'ist 
and Coote., lllth Eel,, 1-24. I 

(2) Not granted where there are seyeral executors one of whom is of full age. 

But, where there are several executors &c., one of whom is of full af'e, this 
kind of administration should not be granted, for, ho who is of full 
age may execute the will. I Will. Exors., 10th Ed., 886, J 

(3) Same rule applies to administration in case of intestacy. 

So also in the case of intestacy, where the person entitled to administer is 
under age, administration durante minore (ctato must bo obtaiund. 
1 Will. Exors. 386. K 

(4) Administration during minority of several infanta — Effect of one dying or 
attaining age. 

As to this, see notes under S. 32, infra. L 

(5) “ Legal guardian,” scope of the words. 

“ Legal guardian,” in S. 81 refers possibly to a, testamentary /;ua,rdi.nL nr 
a guardian appointed by the Gem rt, e.g,, under Act XL of IH.OH. 
Hand., 8rd Ed., 279. M 

(6) Testamentary guardian—Father’s right to appoint- English Law. 

By S. 8 of 12 Gar 11 G. 24 an infiuit father i.s given the right to a.ppftiii(. a 
guardian to his infant children by deed or Will. Bui as liy S. 7 of 
the Wills Act 1 Viet. G. 20, the Will of an infant is invalid ; sueli an 
appointinont by an infant father, can only bo mii.do by deed. Ml 

(7) Testamentary guardian— -Father’s right to appoint — Indian Law. 

Under S- 47 of the Indian Succession Act — which however is nut in;t,dc apidi- 
cable to Hindus nor incorporated in the lh;ob:rt(.'. Act a hither, 
whatever his age may bo, can, by Will, appoint a guardian or 
guardians for his child during minority. M2 

(R) Testamentary guardian- -Mother’s right to appoint— -English Law. 

S. 2 of the Guardianship of Infants Act, 49 and fiO Vicfi. IJ. 27, enaldes a 
mother, by deed or will, to appoint a guardian or guardians to sict 
after her death and that of the father, Jointly with. a,ny guardian ap- 
pointed by the latter. M3 

(9) Testamentary guardian of European British subjects in India— -Guardian and 
Wards Act. 

(1) Under B. 5 of the Guardian and Wards Act, VllI of 1890, where a minor 

is an European British, subject, a guardian or guiirdiairs of his person 
or property, or both, may he appointed by Will or other instrument to 
take effect on the death of the person appointing ; 

(ri) by the father of the minor, or : 

(6) if the father is dead or incapable of acting, by the mother. 

(2) Wlioi'c giiardiiuishave liccn appointed under sub-soctiuJi (1) by linib paroiil.s, 
they hhall act jointly, 
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/. — “Administration during minority of sole executor or residuary 
legatee” — (Continued). 

(10) Testamentary guardian--Hindu father’s right to appoint. 

Assuming that a Hindu father has power to appoint a toatamontary guardian, 
—which was not necessary for the decision of the case — it is not by 
virtue of any Statute ; for S. 47 of the Sucoes.sion Act does not apply 
to the Will of a Hindu. If, therefore, the power exists, it must be 
under Hindu Law. 31 B. 41.S. N 

(11) Order of preference among guardians /jfiter se in England. 

li) In England, where a sole executor or sole residuary legatee is under age, 
the person entitled to the grant of administration in preference to all 
others is the guardian appointed by the will or deed of the father 
under St. 12, Oar., TI, 0. 24, Ss. S. & 9 ; In the goods of Morris, 2 Sw. 

& Tr., 300, ciiedl iu Tr. & Ooote, 13th Ed., 125. 0 

(ii) Next in order is the guardian of the estate ot a minor appointed by the 

High Oourt of Chancery, or a guardian appointed by a competent 
foreign Court. Tr. &0oote, 13th Ed., 125. P 

(iii) If there be no such guardian, the Court itself will appoint a curator or 
*' guardian from the next-of-kin of the minor for the purpose of taking 

the grant. Rich v. Chamberlayne, 1 Lee 135. In the goods of Ewing, 

1 Hagg. 381 ; Hand., 3i:d Ed., 279. ' Q 

(12) Whether administration can be granted to the Court of Wards and under 
what circumstances. 

(a) The Court of Wards is not a “ person ” and letters of administration can- 

not be granted to it. 25 C. 795. But see infra. R 

(b) The Court of Wards, as such, cannot be appointed Administrator. But, 

there is nothing to prevent the Oourt in certain circumstances, as 
where the testator wished the minor’s estate to be entrusted to the 
Court of Wards, from appointing the irominee of the Court of Wards 
(in most instances, the Manager), Administrator of the testator’s 
estate, with the will annexed under S. 31 of the Probate Act. 10 G. 
W.N. 241. S 

(13) The Court has a discretion to grant administration during minority to such 
person as it thinks fit. 

It is always within the discretion of the Oourt to grant administration during 
minority to such person as it thiirks fit, but, in the exercise of such 
discretion, it has been the practice to grant it to the guardian. West 
V. TFcZby, 3 Phil. 379. T 

(14b When the Court will refuse to grant administration to a guardian. 

(i) Where he is very poor. Havers v. Havers, Bar. 0. 0. 23, 

(ii) Where he is very old. iJe Ewing, 1 Hagg. 38 1 . 

(iii) Where he is insolvent. John v. Bradbury, 1 P. & I). 245, rAted in Hend., 

3rd Ed., 279. U 

(15) Powers of administrator during minority. 

(a) An administrator winore teiaZe has all the ordinary powers of an 

ordinary general administrator as long as the minority lasts. I Will, 
pjxors., 10th Bdn., 393-394. Cope V. C'oj^je, IG Oil. D. 49; Jiile Thompson, 
Hr. 356 ; Be Robinson, 8 Ir. 429 ; Monsell v. Armstrong, 14 Eq. 123. ¥ 
(&) See, also, S. 95, m/m, W 
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Administration daring minority of sole executor or residuary 
legatee” — {Concluded). 

(IG) Can sucli aclministratoi’ be sued by the creditors after his administration is 
determined. 

It is doubtful whether an administrator durante viinore adate, if afi,or his 
administration is determined, liable to be sued by the creditors. Seo 
I Will. Exors., 10th Ed., 395. X 

(17) Such administrator is liable to account to the infant on his coming of age. 

But, he is liable to account to the infant executor on his coming of age. Ibid, 
396. X 

(18) No application granted which is likely to prolong minority. 

An application for a certificate under Act XL of 1858, the result of which would 
bo to prolong minority from 18 to 21 ought not to bo granted, when 
the alleged minor is admittedly very near 18, except under particular 
circumstances, as whore very great weakness of mind is proved, nr 
where some absolute necessity for such certificate is shown, G G. I!)---' 
6 O.L.R. 210. Z 

(19) Period of minority fixed in the Act applies to all persons whether domiciled in 
British India or not. 

As to this, BQo 21 0. 911, cited under S. 8, mpiri.. A 

16.] 32. When there are two or more minor cxecntoiE and no execu- 

tor who has attained majority, oi' two or moro 
residuary legatees and no residimry legatee, who 

has attained majority, the grant shall be limited 
until one of them has attained his majority. 

(Notes). 

General. 

Corresponding Indian Law, 

This section corresponds to S. 216 of the Indian Succession Act, X of 18G5, but 
with the words “ has attained his majority ” in place f>f the words 
“ shall have completed the ago of 18 years ” of the lattiu- section, B 

t,—‘‘ Administration daring minority of several executors or residuary / 
legatees.” 

(1) Administration during minority of several infants— Effect of one attaining age. 

If administration be granted during the minority of several infants, it deter- 
mines upon the coming of ago of any one of them. I Will. Exom.. 
lOfchEd., 392 ; see, also, Taylor v. Watts ; Fram. K. B. 425, cited m 
Hend., 3rd Ed., 279. C 

(2) Administration during minority of two infants— Effect of death of one. 
Administration during minority of two infants doos not oorae to an end dh 

death of one of the infants, dames v. Strafford, 3 P. Wms. 89, cited 
in Hend., 3rd Bid., 279, 0 


Administration 
during minority of 
several oxeentors or 
residuary legatees h 
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-33. If a sole executor or a sole universal or residuary legatee, 

Administration for """ ^ 

nsc mid benefit of estate of the intestate according to the rule- for the 
lunatic 1. distribution of intestates’ estates applicable in the 

case of the deceased, be a minor or lunatic, letters of administration 
with or without the will annexed, as the case may he, shall be grant- 
ed to the person to whom the care of his estate has been committed 
by competent authority, or, if there be no such person, to such other 
person as the Court thinks fit to appoint, for the use and benefit of 
the minor or lunatic, until he attains majority or becomes of sound 
mind, as the case may be. 

(Notes). 

General. 

Corresponding Indian Law. 

‘ This section corresponds to S. 217 of the Indian Succession Act, X of 1865, but. 

extends the provision to minors besides lunatics. D-1 

/. — " Administration for use and benefit of lunatic. 

(1) Grant of administration under S. 33 is in discretion of Court. 

The grant of administration under this sectionus in the discretion of the Court, 
no party being of right entitled to it. In bonis Southmead, 3 Curt. 
28. E 

<2) Administration to whom granted where person entitled found lunatic by 
inquisition. 

Where the person entitled to administration has been found lunatic by inquisi- 
tion, administration will bo granted to committee, or -with the 
committee’s consent to a residuary legatee. In the g^oods o/ Phillips, 
2 Add. 336 {n ) ; In the goods of Milnes, 3 Add. 55. P 

— The Act under which a manager of the estate of a lunatic is appointed 
in India is Act XXXV of 1858. Hend., 3rd Ed., 281, i 

(3) Administration to whom granted where not so found, 

(a) Where he has not been found lunatic by inquisition, the Court will, on 
proof of lunacy, grant administration in the absence of the residuary 
legatee, to the lunatic’s next-of-kin for the use and benefit of the 
lunatic, pending the lunacy. I Will.sBxors., 10th Ed., ilO Trist & 
Coote, 13th Ed,, 132, G 

{b) The Probate Act also seems to contemplate administration being granted* 
for the use and benefit of a lunatic, .although he has not been found 
to be such by a commission, for, it provides for the case of there not 
being a person to whom the care of the estate of the lunatic has been 
committed. Hend., 3rd Ed., 280, ■ 
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Act ¥ of 1881 (PEOBAJE AND adminlsteation) . (s. 3S 

i.—“ Administration for me and benefit of lunatic ^’—iCcncludcJ). 

(4) Hiisbamid when entitled to administration for the use and benefit of Innatic 

wife. ■ ' ' ; 

Wlinre a husband applied under S. 33 of the Probate' Act for letters 6f adiai ■ 
riistration for the use and benefit of his minor wife, JieZd tbat such 
application was not maintainable until the applicant bad boon ap- 
pointed guardian of his ihinor wife. 34 C. 706. I 

(5) Mere mental weakness not sufficient for a grant of administration under this 
: section. 

Mere mental weakness is irot sufficient., Evans v. Tylej', 2 'Roh. lQl (132), J 

(6) ‘‘ For the use and benefit,” scope of words. 

The words “ for the use and benefit of the lunatic ” in the section create a .spe- 
cial liability as between the administrator and the lunatic on whoso 
behalf ’'he is appointed to act, but, they do not afioct the position of 
cnjditors dealing with .such .adramistrator.s. 12 O.G. 390. K 

(7) On application under S. 33, the procedure in S. 34 should he followed and not 
that under the G.P.G. 

On an application under S. 33 of the Probate Aot, for lottora of administration 
for the use and beiiefit of a mitior, the appropriate provision of law 
which the Judge should follow is tliat contained in S. 34, the intention 
of the Legislature being that tho Act itself should bo looked to for the ' 
powers necessary for the proper custody of property ponding the pro- 
gress' of proceedings under that Act, instead of leaving the Oourt to 
the enforcement of S. 492 of the O.P.O., 1882, which was not enacted 
for such special purpose. 2 Bom. L.'B. 797. h> 

(8) Powers of administrator during lunacy. 

An administrator appointed under this section possesses all the powers confer- 
red by the Act on an ordinary administrator, and creditors dealing 
with such an administrator are in the same position as creditors of an 
ordinary administrator. 12 0.0.390. M 

(9) A grant may be doubly limited. 

Thus whore an intestate left a widow and an infant, and the widow took out 
administration, but becamo insane, administration was granted tO' 
the aunt of the infant, for the use and benefit of the widow and the 
infant, during the incaiJacity of the one and the minority of the otlier. 
Jn bojifs Binfiold. 1 Lee. 625 ; A'awfcrner V. tTbrdan, 2 Gas. temp, Lee. 

, 827 N 

(10) No proyision where one of several executors becomes lunatic after the grant. 

The Act is silent as to what shall be done in cases where there arc more 
executors than one,, and. one of them has, after the grant, become 
insane, in the goods of Marshall, 1 Curt, 221 cited in Hond., 
8rdEd., 299. O' 
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Administr<ati 
pendente lite 1 , 


34. Pending any suit touching the validity of the will of a [S- 218.3 
deceased person, or for obtaining or revoking any 
probate or any grant of letters of administration, 
the Court may appoint an administrator of the 
estate of such deceased person, who shall have all the rights and 
powers of a general administrator, other than the right of distri- 
buting such estate; and every such administrator shall be subject to 
the immediate control of the Court and shall act under its direction. 


(Notes). 

General. 

(1) Corresponding Indian Law . 

This section corresponds to S. 218 of the Indian Succession Act, X of 1865, P 

(2) Corresponding English Law. 

This section is copied almost .verbatim from S. 70 of the English Court of Pro- 
bate Act, 1857, St. 20 & 21 Viet., 0. 77. Q 


I. Administration pendente lite. ” 

(1) Of what the Court must be satisfied before granting administration pendente 

ate. 

(a) Before granting administration pendente lite the Court must be satisfied as 
to the necessity of such an administrator, and as to the fitness of the 
proposed administrator, I Will- Exors-, lOthEd., 400 ; Trist and 
Ooote, 13th Ed., 135, 136. R 

(5) The Court of Probate would grant administration pendente lite in all cases 
where necessity for the grant is made out, and this is so, because, while 
the suit is pending, there is no one legally entitled to receive or to 
hold the assets or to give discharges. 10 G.L.J. 263 = 3 Ind. Cas. 
178. S 

(c) Before appointing an administrator lite, the Court should he satis- 
fied that the appointment is necessary and proper. 2 Ind, Gas. 638 , T 

((f) A grant of administration pendente lite is made only on grounds of absolute 
or pressing necessity, Bellew v. Belleto, 34 L, J, P. & M. 125. U 

(2) Such administration granted, though there is a receiver. 

In a proper case the Court will grant such admini.stration, oven though a recei- 
ver has been already appointed in a suit pending between the same 
parties and affecting the same property as the administration suit, 
IHcliborne v. Tichborm, 1 P, & D. 730. ¥ 

(3) When the Court will not appoint an administrator pendente lite. 

But it is not the practice of the' Courts to appoint an administrator pendente 
Zifa where: there is a person who can discharge the dutio.s of such an 
administrator as an executor or a surviving i)artneA’. Mortimer v. 
Pa,nl, 2 P. & D. 85 Sorrell v. Witts, 1 P. & D, 103 ; cited in Trist. 
&Coote, ISthBd., 137. W 
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h — “ Admin istmtioii pen^fiVite — (Coniinned). 

(4) Tijwen oi &dmmistmtw pendeiite Me. . . 

Unclejr tJie section, tlie admiuistratoj; jpento^e Zite lias all the rights? and powers 
of SI general administrator, other than the right of distrilsuting the 
cstsxte. See,I Will. ISxors., 10th Ed., 402 ; Trist A Cooto, 13th 
Ed., 138. ,X 

^5) Commencement and termination of duties of administrator pendente lite. 

(a) The duties of such an administrator commence from the order of appoint- 

ment, and if the decree in the action is appealed from, do not ccsiso 
until the appeal has been disposed of. Taylor v, Taylor, G P.D. 29. Y 

(b) In the absence of any appeal, his duties terminate with a decree pronoxm- 

ced in favour of a will and do not continue until the executor obtains 
probate, and the case is not altered if there are no executors. Wieland 
V. Bird, 1894, p. 262. 2 

<6) Administrator pendente lite becomes functus officio on determination of 
suit in which he was appointed. 

Where, in an application for probate of a will by the executors thorein named, 
an administrator jXJndenifi lite was appointed, and the application was 
refused, and then the widows of the deceased applied for letters of 
administration to the same estate in which another administrator 
pendente lite was appointed, held that the former fwJministrator shoud 
make over the estate to the lattor, he having becomes ftmetus officio 
on the refusal of probate. 7 C.W.N. ccciv, A 

<7) Receiver and administrator pendente lite distinguished. 

(a) A receiver appointed in an ordinary civil suit does not represent the estate 

nor the parties, He only holds the estate for the bonefit of the suc- 
cessful litigant. The position of an administrator pendente, lite is 
similar to that of a receiver, with this distinction that an adminis- 
trator iife represents the estate for all purposes except distri- 
bution. I G.W.N, 336. B 

(b) A receiver is a servant of the Court and not of the parties to the suit, and 

has only .such power and authority as the Court may chose to give 
him, 22 0. 648, C 

(c) A receiver is an officer of the Court, and the parties, cannot, hy any act of 

thoirs, add to, or derogate from, the functions of the receiver without 
authority from the Court, 30 0, 696 (698). D 

(d) An administrator Zife can he sued without leave of the Court. 

In re Toloman, 1897, 1 Ch, 8QQ - Gallimn v, Evans, 1 Ball and Beat 
191 ; ctod in Hend., 3rd Ed., 281. 'E 

(8) To whom the Court will grant administration pe/icfewfe Wfe. 

(i) To one of the parties with the consent of the other. JParish School, 

master v. Fras&\ 2 Hagg. 61S ; Be Ohatelain v. Be Bantiejny, 1 Sw. 

& Tr, 34 ; cited in Trist & Coote, 13th Ed„ 136. F 

(ii) To a nominee of both when they agree in their nomination. Northey v. 

Coch, 1 Add. 329, cited in Ibid. 6 

(iii) Jointly to a nominee of each, Eelleik V, EeUew, 1 Lco» 281 ; cited in 

Ibid. H 
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L~~“ Administration pendente lite**-— (CoweJttdecZ). 

(iv) To an indifferent person rather than to a litigant party. I Will., Bxors., 

10th Ed., 400. I 

(9) In England the Court can appoint an administrator pendente Jite even on the 
application of a person not party to the suit. 

In England, under S. 70 of St. 20 and 21 Vic., C. 77, whero neither of the 
parties to the suit applies, the Court can appoint an ad^ninistrator 
pendente lite in contested testamentary and administration suits, even 
on the application of a person who is not a party to the suit. Tkhborne 
V. Ticlihome, 1 P. & D. 730 ; iSe Evans, 15 P.D, 215 ; cifed inHend., 

3rd Ed,, 282 ; see, also, Trist & Coote, 1.3th Ed., 136. J 

(10) A heir-at-law can maintain a suit for administration against an administrator > 
pendente lite. * 

Where the plaintiffs as heirs-at-law had catered caveat in an application by the 
executor for the probate of an alleged will of a deceased Mahomedan, 
and the application was set down as a contentious cause and the 
executor appointed administrator pendwife life, held that the plaintiffs, 
who, as heirs under Mahomedan Law, were entitled to a two-third 
share in the property left by the deceased, even if the will was not 
established, had the right to maintain a suit for administration by 
the Court against the administrator pcnden#c lite, even though the 
probate proceedings had not been determined. 1 O.W,N. 336. K 

(11) On an application under S.33 the procedure in S. 34 should he followed and not 
that under the C.P.C. 

As to this, see notes under S. 33, sitpra. L 

(c). — For Special Purposes. 

35, If an executor be appointed for any limited purpose speci- [S. 219.3 
fied in the will, the probate shall be limited to 
Probate liinited to that purpose, and, if he should appoint an agent 

pose speci aedm administration on ■ his behalf , the letters 

of adniinistration with the will annexed shall 
accordingly be limited. 


(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 219 of the Indian Succession Act, X of 1805, 
but with the word “agent” in place of the word “attorney” of the 
latter section. M 


(2) Section based on Coote. 

The first part of S,. 35 is taken from Ooote’s Probate Practice. Hend, 3rd 
, Ed., 282. ... ® 
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lot Y of 1881 (probate and administration). [Ss. 8S to 37 
1.~~“ PtQbate limited to purpose specified in will. " 

(1) Section applies only where an executor is appointed. 

(rt) S. B5 applies only to the eases where an executor is appointed. Ph. it 
Ti'ov. 368. 

'JTie suction hM.s no aplication to the case where there is simply a direction to 
the testator’s mother to pay certain debts out of certain property. 
22 M. 345, cited in Ibid- 0 

(2) Where whole estate is vested in executor, probate cannot be granted limited to 
part of the estate. 

As to this, see notes under S. 4, infra. P-Q 

0.] 36. If an executor appointed generally give 

an authority to an attorney to prove a will on his 
with will annexed behalf, and the authority is limited to a parti- 

linntod topartieuiar p^i^pQ^e, the letters of administration with 

purpose 1. ^ , . . T 1 

the will annexed shall be limited accordingly. 

(Notes). 

Qeneraf. 

Corresponding Indian Law. 

This section corresponds to S. 220 of the ludiiin Succession Act, X of 18G5. E 
t-—** Administration with will annexed limited to particular purpose,** 
Principle of the section. 

The principle of the section is that the grant follows the terms of the power. 
See Tor Sir Crosswoll, in Li f/ic fifoods o/Cloldsborough, 1 Sw. & Tr. 
295, cited in Hencl,, 3rd Ed., 283. S 

Where a person dies, leaving property of which ho was 
the solo or suiwiving trustee, or in wliich he had 

Admnustratiou benchcial interest Oil his own account, and 
hmitGcl to trust -pro- 
perty 1 . leaves no general representative, or one who i.s 

unable or unwilling to act as siicli, letters of 
administration, limited to such property, may be granted to the 
beneficiary, or to some other person on his behalf. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 221 of the Indian Succossion Act, X of 1805, 
hut with the word “ hon'eficiaty ” in place of the words “person benc- 
, ficially interested in the property ” of the latter aecfcion. T 
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Act Y of 1881 (probate and administration). 

I.—*‘Admimstration limited to trust property. 

(1) Section applicable only to property forming part of the estate of the deceased. 

(a) S- 37 of the Probate Act applies only to property in which a deceased per- 
son had ownership, so as to constitute it a portion of his estate, 
although he held it in trust. 2 O.W.N. cccxi. 0 

{b) Therefore, no letters of administration under this section can be granted to 
the Mohnnt of a Mutt elected in place of the deceased Mohunt in 
respect of property belonging to the Mutt, in which the deceased 
Mohunt had no ownership, which formed no part of his estate and 
which could not be'“ administered ” by the new Mohunt in the sense 
in which that term is used in the Act. 2 O.W.N. cccxi, distinguishing 
12 0. 375. Y 

(2) When and to whom administration limited to trust property granted in En- 
glish Law. 

(a) In England where a person dies leaving personal property of which he was 

sole or surviving trustee, there being no personal representative^ ad- 
ministration will be granted to that property limited to the right, 
title and interest of the deceased in that property. Ooote’s Prob. 
Pract., ISthEd., 148. W 

(b) In England, where there are persons entitled to represent the deceased 

trustee, such persons must first be cited, unless they should have 
renounced. (Ibid.) X 

(c) If there are several parties interested in the fund, the grant will be limited 

to the interest of the cestui que trust making the application, unless 
the others assent to the grant extending to their respective interests. 
(Ibid), 149. Y 

(d) If only some of the parties elect, the grant will be made to their nominee 

to the extent of their shares, and the dissentient party or parties are 
at liberty afterwards to ajpply for a grant limited to the remaining 
shares of the fund. (Ibid.), 160. Z 

.|3) Procedure on making a limited grant under S. 37. 

Before a limited grant under S. 37 can be made, the persons entitled to the 
general representation, if any, must renounce, or consent, or be cited. 
Pegg v. Chamberlain, 1 Sw. and Tt. 527. X 

(4) Power of disposition of a person obtaining a limited grant under S. 37. 

A person obtaining a limited grant under S. -37 does not, by virtue of it, 
acquire, nor has he power rightfully to dispose of, any interests outside 
the limits of that grant. Hence, where a person has conveyed to him 
by the husband the property which stands in the name of his deceased 
wife, and such person obtains a limited grant under S. 37, he cannot, 
by virtue of that grant, convey the rights which the heirs of the 
deceased have, in, that property. 5 Bom. L R. 784, on appeal from 27 
B. 103. B 

(5) Section applicable to cfeftorffer propej?ty. 

. (a) The section applies to the case of debutter property, where the beneficiary 
is an idol. 12 G. 375. C 
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Admittisiratioa iimlted to trust property” — (Concluded), 

(b) So, Avhcrc a testatrix dedicated property to an idol and appointed an 
Dxeentrix whom she also constituted slie-ftait with power to appoint 
the next shebait, and thp executrix died without any such appoirit- 
raent, on an application by the sister’s son of the testatrix for letters 
of administration with copy of will annexed, it was held that the idol 
being the ccsi7,« jMc was a bonefieiary under S. 37 of the Probato 
Act and that as it could not undertake the management of the estate, 
admini.stration might under that section bo granted to some person 
on its behalf. 12 G. 375. D 

(G) Devolution of sbebaitsMp of debutter 

(i) A '^document executed by a shebait of an endowed property appointing 

another person as s/eebnii for the purpose of carrying out the 
and other rites after the death of the former is not a will; and probate 
of such a document cannot be applied for. 32 C. 1082 — 9 O.W.N. 
1021, E 

(ii) In a family governed by the Mitalcshara law, a person on his birth Ijc- 

emnes entitled jointly as shebait of tfcbrtiSAT property hold by the 
family, the same rule governing the devolution of hereditary ofiico and 
family property. 83 0. 507. ’ P 

(iii) As to the devolution of the right of shebaMship and of the possession 

of property dedicated to religious worship- See 17 0. 3 — 10 I.A. 137 
(P-C.) ; 32 0. 129=32 I.A. 203 = 8 C.W.N. 809 (P.C.)29 A. G03=4 A. 
L.J. 505 ; 25 C. 35d ; 18 A. 227. G 

38. ‘When it is necessary that the representative of a person 
Administration deceased be made a party to a pending suit, and 
limited to suit i. executor or person entitled to administration 

is unable or unwilling to act, letters of administration may be grant- 
ed to the nominee of a party in such suit, limited for the purpose of 
representing the deceased in the said suit, or in any other suit 
which may be commenced in the same , or in any other Court bet- 
ween the parties, or any other parties, touching the matters at issue 
in the said suit, and until a final decree . shall be made therein and 
carried into complete execution^ 

'(Notes). 

Qeneral. 

(1) Corresponding Indian Law, 

This section corresponds to S. 222 of the Indian Succession Act, X of 18C6, 
but with the word suit in place of the words “ cause or suit ” of the 
latter section- H 

(2) Section similar to English Law, 

The {erma. of S- 38. are similair to tiha rules, which guide the Court in -England. 

‘ Hend., 3rd. Ed., 284, cifins: Cooto. ' ' . - , I 
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“ A dmiaistration limited ta suit.’* 

(1) S. 38 deals with grant of administration AdT/Z^e/n. 

The grant of admimBtration under S. 38 is termed administration ad 

i.e., for prosecuting or defending proceedings begun, or to be begun 
in a Court of justice. Majumdar,. 511. A 

(2) Ad litem and pendente lite, distinguished. 

A grantee ad litem is appointed to represent the deceased person in litigation, 
and he is a party to the suit; whereas a grantee 'pende^ite lite is appointed 
simply to administer the estate of the deceased during litigation. 
Majumdar, 512, ciimp Flood on Wills. K 

(3) Jurisdiction for application under S. 38. 

i\n application for letters of administration under S. 38 can be granted only 
by the Judge within whose jurisdiction the deceased had at the time 
of his death, a fixed place of abode or any property under S. 56, infra, 
17 B.689. h 

(4) When a limited administration is not enough. 

A limited administration is not sufficient in a case which, from its nature and 
character,, according to the practice of the Court, involves general 
inquiries as to the next-of-kin or as to assets and creditors, or where the 
relief sought for is general administration. Penny v. Waits, 2 Phil. 
149; Bowdesiccll v. Dowdesioell, 9 Ch. D. 294 ; In the goods of Chanter, 
1 Bob. 274 ; Davis v. Chariter, 2 Phil. 550, cited in tiend., Srd Ed., 
284 ; see I Will. Exors., 10th Ed., 416. M 

(5) Authority of an administrator under S. 38. 

Under a grant of this kind, the grantee has only authority to carry on the suit, 
and has no right to receive the fruits of it. In the goods of Dodgson, 

1 Sw. & Tr. 260. ' N 

(6) Grant under S. 38 can be made on a mere averment of interest. 

Grants of the nature contemplated by the section can bo made on a mere aver- 
ment of interest, without the Court in any way considering the merits 
of the ca.se. Maclemiv. Dawson, 1 Sw. Tr. 425, cited in Hend., 3rd. 
Ed., 284. O 

(7) Decree obtained against limited administrator under S. 38-— Effect, 

Where the grantee of limited letters of administration under the section is 
made a party to the suit, the estate of the deceased is properly 
represented, so as to enable the Court to proceed in the cause ; and a 
decree obtained against such an administrator will be binding on any 
future grantee of general letters of administration. I Will. Exors., 
lOfch Ed., 416, citing Faulkner v. Daniel, 3 Hare, 199; Ellice 
V. Uoodsoji, 2 Coll. 4. D 

(8) , Effect of decree or execution against person in possession of estate of testator 

before grant of probate or letters of administration. 
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223.] 39 . If, cit the expiration of twelve months from the date of 

any probate or letters of administration, the 
executor or administrator to whom the same has 
or have been granted is absent from the Province 
within which the Court that has granted the 
probate or letters of administration is situate,, 
such Court may grant to any person whom it thinks fit letters of 
administration limited to the purpose of becoming and being made 
a party to a suit to be brought against the executor or administra- 
tor, and carrying the decree which may be made therein into effect. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 223 of the luciiau Succession Act X of 1805. R 

(2) Corresponding English Law. 

This section is founded upon Ss. 1 and 3 of the Engli.sh St. 38 Goo. Ill, 0. 87( 
extended to .administrators by S. 74 of St. 20 and 21 Viot., 0. 77. 
Hoad., 3rd. Ed., 285. See I Will. Exors., lOth Ed., 404-G. S 

“ Administration limited to purpose of becoming party to suit to be 
brought against executor or administrator. ’ * 

(X) Province, definition. 

As to this, see 8. 8, stipra. T 

(2) “ At the expiration of twelve months," meaning. 

The words “ at the expiration of twelve months ’’ which are to bo found also in 

the English Statute, have been held to mean at or after the oxpir- 
, ation of such period. .Tn tJie (foods of Ruddy, 2 V. & D. 330, r.ited in 
I Will. Exors., 10th Ed., 405. ' U 

(3) Persons to whom grants under 8. S9 have been made. 

Under the corresponding English Acts, limited grants of administration were 

made to the personal representative of a legatee and to the father 
and guardian of infant legatees. In the (foods (f Golliet, 2 Hw. & Tr, 
444 : In the goods o/ Hampson, 1 P. & D. 1, cited in I Will. Exors., 
10th Ed., 406 in). Y 

(4) When original executor or administrator returns — Procedure. 

On the return of the original executor or administrator, ho ought to bo made a 

party to the suit in the usual course and the temporary administrator 
might account, have his costs and be discharged. I Will. Exors., 
lOtliEd., 407. ' If 

(5) Payment to administrator under S. 39 after, return of original administrator, 
when valid. 

Payment of a debt to an admini-strator appointed under the section i.s a good 
• payment even after the return of the executor or administrator, pro- 
vided the debtor had no notice ' of" such x&tuvnr Giarke 
■ 1 Lutw, 342, cited in I Will. Exors,, 10th Ed., 407. ’ X 


Admin i st rati on li - 
mi tod to purpose of 
becoming party to 
suit to be brought 
against executor or 
administrator 1. 
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— “ Administratiott limited to purpose of becoming party to suit to be 
brought against executor or administrator ” — [Gonohuled) . 

(6) When original executor or administrator dies -Procedure. 

Where the abaent executor or administrator dies, the practice in England is for 
his executor or administrator, if any, to apply to be made a party to 
the pending action. Eainsford v. Taynton, 7 Ves. 460, cited in I Will. 

Exor-s.. lOthEd., 408. Y 

(7) Death of original executor or administrator— Effect on authority of adminis- 
trator under S. 39. 

(a) The authority of an administrator appointed under this section does not 

become void upon the death of the executor or administrator. Tayn- 
tony. Hannay, 3 Bos. and Pull.. 26, .ciicd- in I Will. Bxors., 10th 
Ed., 407. Z 

(b) P’or, the administrator was appointed not for a limited period, as in the 

case of an ordinary administrator durante ahsmtia, but for a limited 
purpose, viz,, to become and be made party to the suit and to carry 
its decree into effect. See Bainsford v. Taynton, 7 Ves. 466, cited in I 
Will. Exors., 10th Ed., 407. A 

40. In any case in which it appears necessary for preserving [s. 224,3 
the property of a deceased person, the Court 
within whose district any of the property is situ- 
ate may grant, to any person whom such Court 
thinks fit, letters of administration limited to 
the collection and preservation of the property of the deceased, 
and giving discharges for debts due to his estate, subject to the 
directions of the Court. 

(Notes). 

General. 

■Gorresponding Indian Law. 

This section corresponds to S. 224 of the Indian Succession Act X of 1865, 
but with the word “ appears ” in place of the words “may appear” 
of the latter section. B 

Administration limited to collection and preservation of deceased’s 
property. ” 

(1) Province, definition. 

As to this, see S. 3, stipra. C 

(2) S. 40 deals with grants ad doiia. 

(Irants under this section are termed ad colligenda bona. Hend., 3rd Ed., 

285. • See I Will. Exors., 10th Ed., 355.- ® 

<3) Object of grant under S. 40. 

The object of the grant under S. 40 is to prevent damage to the estate or 

effects of the deceased ; and bare necessity is its foundation. Browne’s 
Prob, Prac., 1'881, Ed. 197, cifed in MajUmdar,' 514. E 


Administration li- 
mited to collection 
and preservation of 
deceased’s property 1. 
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h--'“ Admiaistrstim limited to collection and preservation of deceased' s- 
property "—{Concluded). 

(4) IIlustyailYe cases of gpanfcs ad colligenda bona- 

(i) Where il; is for the benefit of the absent or nulmowii noxt-of-ldn, the 

Court will direct an administration, ad collvjenda bona to dispose of 
the property or any portion of it by sale. In the t/nodn of Hchwor- 
ditfeger, 1 P..D. 424 ; In the goods of Eobocts, 1898, p. 149, cited in 
I Will. E.xors.,, 10th Ed., 35fi (n). F 

(ii) Again, under special circumstances, the Court made a grant to a cre- 

ditor a,d colligenda hona, limited to collect the personal estate of the 
deceased, to give receipts for his debt on the payment of the same, 
and to renew the lease of his business premises, which would expire 
before a general grant could bo made, but without power to dispose 
of the lease and good'-will of the premises or to carry on the business. 
J?i if/ic ( 7 oods 0 / Clarkington, 2 Sw. & Tr. 38.0, cifciZ in (lilJw?.), G 

(iii) Where the estate consisted of timber which was likely to deteriorate, and 

of trade-debts, the Court nmde a grant ad colligenda bona to a cre- 
ditor; but directed that after payment of nocossary charges, the 
balance should be deposited in the registry until a general grant 
should issue. In the goods of Stewart, 1 P. & M. 727, cited in Trist. 
& Gooto, 13th Ed., 158. H 

(iv) Grants ad colligenda bona may be made limited to the sale of fi ship, or 

to the protection of cargo, or other matters relating thereto, and to 
sums duo and to become due on bills of o.Kchange, Trist. and Gooto, 
13th Ed,, 156. I 

(5) To whom grants under S. 40 can be made. 

Administration ad colligmula bona will bo granted not only to any one whom 
the Court considers for the occasion oligiblo, but will also bo made 
to the persons who are entitled to a full grant, or oven to entire 
strangers wliom more chance has brought into the affair. Trist. & 
Ooote, 13th.Ed., 165, 16G. J 

(G) Gan the Administrator-General apply for a grant under S. 40 on an application 
for probate of will of an illegitimate person. 

(a) Where probate was applied for a will of an illegitimate person, it was. 

suggested that the Administrator-General should apply for letters of 
administration under S 40. 11 B.L..E. Ai^px. 0. K 

(b) See provisions of S. 18 of Adminfstratoc-Gonemrs Act IT of 1874. L 


41. "When a person has died intestate, or leaving a will of 
which tnere is no executor willing and competent 
to act, or where the executor is, at the time of 
the death of such person, resident out of the Pro’- 
vince, and it appears to the Court to be necessary 
or convenient to appoint some person to adminis- 
ter the estate or any part thereof other tlian the 
person who under ordinary circumstances would 
be entitled to a grant of administration, the .Judge may, in his 
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discretion, having regard to consanguinity, amount of interest, the 
safety of the estate and probability that it will he properly adminis- 
tered, appoint such person as he thinks fit to be administrator ; 

and in every such case letters of administration may he limit- 
ed or not as the Judge thinks fit, 

(Notes), 

<jeneral. 

(1) Corresponding Indian Law. 

This section corresponds to S. 225 of the Indian Succession Act, X of 1865 
but with the word “appears” ia place of the words “shall 
appear ” and the words ‘ ‘ the J udge may appoint” in place of the words 
“It shall be lawful for the Judge to appoint ” of the latter section. M 

(2) Corresponding English Law. 

S. 41 is founded upon S, 73 of the English Court of Probate Act, 1857, St. 20 
& 21 Viet., 0> 77 ; for cases under that section, see I Will. Exors., 10th 
Ed., 356. N 

(8) Difference between Indian and English Law. 

But, in the English Act, the words are “ and it shall appear to the Court to be 
necessary or convenient in any snch case by reason of the insolvency 
of the estate of the deceased, or other special circumstances.” Hend., 
3rd. Ed., 287. 0 

(4) How far insolvency of the estate, a ground for a grant under S. in India. 

In S, 41 insolvency is not mentioned as a special circumstance which might 
render it necessary or convenient to make a grant under the section, 
but it is probable that where it did exist, the Courts here would follow 
the English cases. Hend., 3rd Ed,, 287, P 

N.B.— -See provisions of Ss. 16 and 64 of the Administrator-General’s Act, II of 
1874. 

I.—‘* Appointment, as administrator, of person other than one who, 
under ordinary circumstances, would be entitled to administration.” 

(1) Province, definition. 

As to this, sec S. 3, supra. Q 

(2) Definition of “ consanguinity or kindred.” 

(a) Kindred or consanguinity is the connection or relation of persons descended 
from the same stock or common ancestor : see S. 20, Act X of 
1865, R 

(5) Consanguinity or kindred is defined to be "'■vhicuhim 'personarum ab eodem 
descendewfiMOT,” the connection or relation of persons descended 
from the same stock or common ancestor. The consanguinity is 
either lineal or collateral, 2 Black. Comm. 203 ; cited in Will, on 
Exors., 10th Ed., Yol, I, p. 329. S 

(3) Object of grants under S. 41. 

Grants under S. 41 of the Probate Act are made for the protection and preser- 
vation of the estate of deceased person- These are made in the 
exercise of the discretionary powers of the Court and not as recognising 
any legal interest of the grantees in the estate of deceased persons. 
21 C. 697. 
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Appointment, as udmlnistmtor, ot person other than one who, under 

ordinary circumstances would be entitled to administration^* — [Continued). 

(4) A geiicral staftemeni; of necessity is not sufficient to found a grant under the 
section. 

Accordin'' to tlie English Practice, a general statement upon al’lidiu'it l.liat 
“ it is ncicossary for the preservation, of the personal osttite :i.iui effoitts 
of the deceased that. the grant should be .made” is not sviilloient. 
In the goods of Cook, 1 Sw. & Tr. 267 ; In the goods of Bateman, 2 l.\ 
& D. 242, cited in I Will. Exors., lObh Ed., 256 (n). U 

(5) Illustrative cases of grants under S. 41. 

(i) Where a Hindir governed by the Bengal School of Hindu Law died intes- 

tate, leaving five sons, two of age and the rest infants, the eldest 
being absent in England, letters of administration were, under the 
special circumstances of the case, granted to father-in-law of the oldest 
son with the consent of the second son. 7 O.W.'N. cexliv. Y 

(ii) Whore a parson died intestate in England and his father who was his 

next-of-ldu was absent in South Africa in military s(!i'vice, and it was 
improbiiblo that ho would return to England at an early date and 
had not loft any power-of-attomoy, letters of administration limited 
until the father’s return were granted, In the goods of Oavoudish, 6, 
O.W.N. cxxxvi. W 

(iii) Under S. 41 of the Probate Act the Court could grant letters of adminis- 

tration de bonis nun with a copy of the will annexed to a person 
named an executor in the will, but who liad renounced, on the death 
of the residuary legatee who had obtained letters of administration 
with the will annexed before fully adininisteciug the osta.tG. 15 O.W.N. 
cocxxxviii. .X 

(6) Undei* S. 41, the Count can grant administration to a person not entitled to 
inherit, 

lir certain cases the Court has iv discretionary power to grant letters of 
administration under S. 41 of the Probate Act, to persons not entitled 
to inherit. 1 G.W.N. cxiv. Y 

(7) Under S. 41, a person entitled may be superseded for just cause. 

S. 41 of the Probate Act applies to a case whore, for some just cau.so, the per- 
son who is legally entitled to letters of administration ought to bo 
Buporsedod, and the grant made to another person. 21 C. 164, Z 

(8) But, under S. 41, the Court cannot associate in the grant a stranger with a 
person entitled. 

It is not in the power of the Court under the above section, to direct that 
somebody else, who has no present interest in tho estate, should be 
associated with the person who under S. 23 of the Probate Act is 
legally entitled to administration, 21 0. 164. \fi. 

(9) Court cannot make an arbitrary selection. 

Tho .section does not empower the Court to malro a merely arbitrary soiootio.u 
from among persons contending fpr the grant. Haynes v, Mathews, 
1 Sw. & Tr, 4.62 (463). ' B 
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L~“ Appointment, as admittistmtor, dt person other than one who, under 
ordinary circumstances would be entitled to administration ” — {Concluded}. 

(10) When grants under this section ■will be made. 

(i) Where the only person entitled to the grant is resident in a distant 
country i and immediate protection of the property is necessary. See 
In bonis Jones, 1 Sw. & Tr. 13 ; In bonis Gholwell, 1 P. & D, 192. G 
fii) Where the executor and . the universal legatee pre-decease the testator, 
and the next-of-kin being in a distant country cannot be found. 
See In- bonis Shee, 4 P.D, 86. D 

(iii) Where the executor- nominated in the will cannot be found. See In 

bonis Sawtell, 2 Sw. & Tr. 448, E 

(iv) Where from just cause the person legally entitled to administration 

ought to be superseded, and the grant made to another person. See 
21 0. 164; 7 C.W.N. ccxiiv, F 

(11) Section does not dispense with the necessity of notice to persons entitled. 

The section cannot be applied for the purpose of dispensing with the rule 
requiring notice to the persons entitled to administration in priority 
to the applicant. J?4 bojws Cooke, 1 Sw. & Tr. 267 . (J 

(12) Principles on which Court should exercise its discretion in making grants 
under S. 41. 

(a) In exercising the discretion under the section, the Court is not to he guided 

by the wishes or feelings of the parties, but is to look to the benefit 
of the estate and to that of all the persons interested in the distri- 
bution of the property. The first duty of the Court, then, is to place 
it in the hands of that person who is likely best to convert it to the 
advantage of tho.se who have claims, either in paying the oreditons or 
in making distribution ; the primary object is the interest of the 
property . Per SirJ. Nieholl in Earl of Warwick v. Grevilh, 1 Phil. 
125, : , H 

(b) The condition gm of a gr<ant under this section, is the presence 

of such special circumstances in the case , as render such a grant 
absolutely necessary, not convenient merely, as being a. saving of time 
or expense to the applicant. Trist. & Coote, 13th Ed., 63. I 

(c) The perishablcness of the. estate is a special circumstance, but not the 

mere insolvency of the estate, or the mere absence of the executor, 
or the convenience which an exceptional course would afford to the 
applicant himself, (Ibid.) J 

id) — Grants ivith Exception. 

42. Whenever the nature of the case requires 
that an exception be made, probate of a will or 
letters of adniinistration with the will annexed 
shall be granted subject to such exception. 

(Notes). , 

General. 

Corresponding Indian Law. 

Thi.s section corresponds to S,. 226 of the Indian Succession Act, X of 
1865. ■ . . ^ K 
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Probate or administration, with will annexed, subject to 
exception. 

(1) As a generalPule, general letters of adiministration should be obtained. 

Afi to this, .see notes under S. 14, sitpra. L 

(2) When probate or letters of administration with will annexed granted with 

: , , exception. 

In England, if a testator appoint one executor for a .special purpose, or a 
specific fund only, and another executor for all purpose.s, the hitter 
may take probate, save and except, for that purpose or fund. And if 
there he no such executor, the residuary legatee may take administra- 
tion with the will annexed of the effects of the deceased, with, the 
same exception. Trist. & Coote, 13th Ed., 160. M 

(3) When Probate can be granted omitting words of will. 

(а) Where words or clauses have heen introduced into a will by accident or 

mistake, without the knowledge of the testator, the Court may admit 
the will to probate omitting such words or chutses. Harter v. Harter^ 
3 P. & D. 11 ; Morrell v. Morrell, '7 P. & D. 68 ; In the goo(h of Oswald, 
3 P. & IK 162 ; Allen v. Me. Pherson, 1 H.L.C, at 209 ; In the goads of 
Duane, 2 Sw. & Tr. 560 .Bhodes v. BUodes, 7 App. Oas. 192, aited in 
HencL, 3rd ,Ed., 289. N 

(б) But except in cases of fraud, accident or mistake, the Court cannot eorr( 3 et 

the will either by the omission of words or by the insertion of other 
words. {Ibid.) 0 

(c) In granting probate of a will, the Court can exclude therefrom .such parts 
of the will as are not proved to have been prepared under instrizctions 
from the testator. 12 Bom. L.R. 569. P 

{d) See also notes under S. 6, supra. Q 

27.3 Administration 43. Whenever th(?, nature of the case requires 

with exception i. an excexitioii be made, letters of administra- 

tion shall be granted subject to such exception. 

(Notes). 

General. 

Cowespoading Indian Law. 

This section corresponds toS. 227 of the Indian Succession Act, X of 1865. R 

/.— “ Administration with exception. ** 

(1) “ Grants with exception ” under Ss. 42 and 43 are the reveraeof “ grants of the 
rest” under S. 44. 

The “ grant with exception ” under Ss. 42 and 43 is the rovorso of Oaeterorzun 
grant or “ grant of the rest ” under S. 44, infra. It precedes instead 
of following the limited grant. The difference between these two grants 
lies only in the order in which they are taken. The two kinds of grants 
are made for the same purposes and under the same conditions. See 
Trist. & Coote, 13th Ed., 161. S 

<2) Whenletters'of administration to an intestate can be granted with exception, 

Where the testator has made his will for a particular or limited purpose only, 
e.p., -the administration , of aiund. vested in himself as trustee, the 
administration of an estate vested in himself as oxooutor, or the 
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L — “Administration with exception**'— [CcnicUided). 

administration of Eis own property in some particular district or 
country, and has died intestate as regards all other property of his 
own or vested in him, the next-of-Mn, without waiting for the ex- 
ecutor to take the limited prohate to which he is entitled under such 
circumstances, may take administration of the deceased’s estate, save 
and except what the testator has himself excepted. Trist & Coote, 
13th Ed., 160,161. T 

(3) Adrainistration may be limited to a particular place. 

An Administration may be limited to a particular place. In the goods of 
Mann, 1891, P. 293 ; p-oodso/Tamplin (1894), P.39. U 

(4) Administration may be limited to specific property. 

In an exceptional case, the Court may grant administration limited to certain 
specific effects of the deceased, though the general administration is 
committed to a different person. In the goods of Watts, 1 Sw. & Tr, 
538 ; Iv?. f/oods of Somerset, 1 P. & D. 350. Y 

(e ). — Grants of the Best. 

55, Whenever a grant with exceiition, of probate, or letters of 
administration with or without the will annexed, 

Probate or adminis- , , t .-.it- i , 

tration ofrest 1. has been made, the person entitled to probate or 

administrationof the remainder of the deceased’s 
estate may take a grant of probate or letters of administration, as 
the case may be, of the rest of the deceased’s estate. 

(Notes). 

(leneral. 

Corresponding Indian Law. 

This section corresponds to S. 228 of the Indian Succession Act X of 1865, W 
1. — “ Probate or administration of rest,” 

(1) S. deals with cssterorum grants, made under the same conditions as 
“grants with exception.” 

A grant of the rest, or a grant cteteromm as it is technically called, is a grant 
of probate or administration following upon a limited grant, made 
for the same purposes, and under the same conditions, as a grant 
with exception. Trist & Coote, 13th Ed., 161. X 

(2) Illustrative oases of casteroram grants. 

(i) Thus, if a testator has appointed one executor for a specific purpose or a 

specific fund, together with another executor for all other purposes 
and effects, and the first executor has taken his limited probate, the 
other may take probate of the rest of the testator’s effects, (ibid.) Y 

(ii) If a limited grant has been previously made as on the renunciation of 

the executor, the residuary legatee may at any time come in and 
take administration with the will annexed of the rest of the deceased’s 
estate. {Ibid.) ^ 
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Probate or administration of the rest’*— (Concluded). 

(iii) If tho doeoaRoa had TOade a will and appointed an executor for a 
Hpecial purpose or for a specific fund or property only, and has died 
intestate in all other respects, his ncst-of-ki)i after th(3 cxeoutor has 
taken a limited probate of the will, arc entitled to administratiou of 
the rest o'f the effects of the deceased. (Ibid.), M. 

■ (iv) So . also, if a limited administration has boon granted of the olTocjts of an 
intestate, his next-of-ldn are entitled to talvo administration of the 
rest of the deceased’s estate, (Ibid.) B 


4S. 


; Grant of effects 
unadministored 1. 


' if). "Grants of Effects unadministered. 

If the e-xecntoitowhom probate baa been granted has died 
leaYing a part of the testator’s estate iinadminis- 
tered, a new representative may be appointed for 
the purpose of administering such part of the estate. 

(Notes). 

General. 

Comsponding Indian Law. 

This section corresponds to S. 229 of the Indian Succession Act. X of 1SG5, C 


I. Grant of effects unadministered.” 

(1) Grants under S. 4S, are called grants of administration ‘ de bonis non. ’ 

Grants under this section are called grants of administration de bmis non in 
English Law, D 

(2) Administration granted or death of executor before proof is not ’de bonis non. ’ 

If a sole executor dies without having i^rovod the will, /xdmiijistration with 
the will annexed will bo granted to the person entitled ; but such 
administration is an immodiato one and not one de bonin non, I Will, 
Exors., 10th Ed., 379. B 

(3) When administration de bonis non granted. 

(ft) Where a solo executor or a sole surviving oxooutor dies after probate intes- 
tate, administration de bonis non,i.e., of the g(;ods of the testator 
left unaclmihisborcd by the executor, should lie granted. I Will. 
Exors., 10th Ed., 380. F 

(b) Thus, whore, under the will of a Hindu duly proved, devising property to 
his adopted son, the estate of the testator vested in his wife who was 
appointed executrix therein and she died intestate without fully ad- 
ministering the trust of the will, held that administration de boriis 
non was necessary ; and so, whero the son sued to recover rents duo 
to the estate, neither as representing the executrix, nor as adminis- 
' trator de bonis wort of the testator,' his suit failed on the ground that 

the estate of the testator was absolutely unrepresentod. 10 M. 71. G 

(4) Gj^anfc de bonis non on adrainlstvatar’s death. 

(ft) There is no provision in the Act for a grant dc bonis non on a solo 

;■ : administrator's death, Majumdar, 628. H 
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I.—" Grant of effects unadministered ”~{Continned) . 

(6) In English Law on the death of a sola or sole survi%'ing administrator with' 

^ or without the will annexed, before fully administering the estate , 

administration de bonis non is necessary. Will. T Exors., 10th Ed. ' 
382 ; Trist & Ooote, 13th Ed., 163. ' I 

(c) Thus, where the original administrator of a deceased intestate was believed 
to be dead, and additional assets wore discovered due to the estate of 
the deceased, the English Court under S. 74 of the Probate Act, 1857, 
(St. 20 & 21, Viot, C. 77) granted administration d& bonis noil to one 
of the next-of-kin, upon her affidavit that she believed the original 
administrator to be dead or beyond the seas. In the Estate of Saker, 
1909, P. 233. ' j 

(5) Where original executor leaves a will, administration de bonis jnon is not 
necessary in English Law— Co/ifra Indian Law. 

{a) Where an executor dies leaving a will after having proved the ■ will of the 
testator but before he has administered all the estate, in England, 
his executorship devolves upon his executor ; whereas under this Act 
the executor’s executor is not derivative executor of the original tes- 
tator, so that, a grant of administration de bonis non is necessary. 
SeeHend., 3rd Ed., 290. g 

(5) In India the executor of an executor is not derivative executor of the ori- 
ginal testator ; and a residuary legatee has a preferential claim for- 
letters of administration to such executor. 12 B.L.R. 423, L 

(6) But where executor is also residuary legatee, Indian Law is same as English 
Law. 

But where the executor is also residuary legatee having a beneficial interest 
in the estate, and dies before probate or intestate, before he has fully 
administered the estate, administration with the will annexed may' 
be granted, not to the testator’s next-of-kin, but to the executor’s 
personal representative. See S. 20, mjra ; see, also, Isted v. Simley 
Dyer, 372 (a) cited in Hend. 3rd Ed., 291. 

(7) “ May” in the section is directory and not permissive. 

3?he word ” may” in the section is not to be construed as merely permissive 
but as directory, and as showing the course which the Legislature 
intends shall be adopted. Eer Macyherson, J., in 12 B.L.R. 423 (428),H 

(8) Mmlnistration de bonis non may be granted to debutter property. 

Where a testatrix by hor will dedicated certain immoveable property to the 
sheha oi an idol and .appointed an executrix, whom she also con- 
stituted shehait with power to appoint, her successor, and the 
executrix died without making any such appointment, on an appli- 
catioTi by the nephew for a grant of letters of administration with 
a copy of the will annexed for the debutter property, held that S. 45 
of the Probate Act authorised the grant to be made, as no shebait 

having been appointed, there still remained some portion of the estate 
of the testatrix to be administered. 12 0.375. 0 


m 


Act ¥ of 1881 (probate and administration). fS. iS 

j.—^draat of effects uaadmfjaisiered”—{Comhided). 

{9) lo O-rant of administration de bonis non after estate fully administered. 

An application by the widow and administratrix for leave to mortgage certain 
properties left by the deceased after the estate had liecjn fully ad- 
ministered, and when there were no debts or legacies of the deceased 
to 1)63 paid, should not be granted. !Por, such appliciitions can he 
granted only for the purpose of administration, and not after the 
estate has been fully administered. 3 O.W.N. 635. F 

(10) Wrong to say “ once an administrator, always an administrator.” 

After the administration is at an end, a widow who has obtained letters of 
administration ceases to be administratrix and remains in possession 
of the properties as widow and heiress. The idea that “once an 
administrator, always an administrator,” is wrong and opposed to 
practice. {Ibid,} Q 

(11) R charge of maintenance does not extend administration till death of the 
holder. 

It cannot be said that where the widow is herself the administratrix, the estate 
being charged with her maintenance, is not fully administered till 
her death. 9 O.L.J. 110 (IIB). R 

(12) In a grant of administration de bonis non, not necessary to include a power 
to dispose of property. 

In an application for letters of administration de bonis non, it is not 
necessary to ask for leave to dispose of the property concerned. 23 


0. 579. S 

(13) All grants may be followed by grants de bonis non. 

All grants of whatever description, may be followed ))y dn bonis mm adminis- 
tration. See Trisb & Ooote, 13bh Ed., 167 — .170. T 

(li) Administration de bonis non to whom granted. 

As to this, see notes under S. 46, infra. U 

(15) Powers of administrator de bonis non. 

As to this, see S. 94, infra, Y 

(16) When administration de bonis non may be granted to an executor who had 
renounced. 

As to this, SCO 3 O.W.N. cccxxxviii, cited under S. 17, sapm, W 


(17) When administration tfe bonis wo/i may be granted to the representative of a 
next-of-Mn who had renounced. 

A grant de bonis non may bo made lo the roprosontative of a deceased next-of- 
kin who renounced when the original grant was made. Trist and 
Oooto,13th Ed„ 166. X 

(18) When administration de bonis non may be granted to the representative of 

a creditor or legatee. * 

If the original grant was made to a creditor or a legatee, his representative, if 
the debt or legacy bo still unpaid, or any other creditor or legatee, 
may take administration de bonis non with the will annexed, without 
any further .renunciation on the part of the residuary legatees ; but 
if they were only cited and did not appear, they should bo cited 
again. Trist & Ooote., 13th Ed., 166. y 
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46. In granting letters of administration of an estate not fully £S. 230.} 
Rules as to grints the Court shall be guided by the 

of effects unadminis- same rules as apply to original grants, and shall 
grant letters of administration to those persons 
only to whom original grants might have been made. 


Corresponding Indian Law. 

This section corresponds to S. 230 of the Indian Succession Act, X of 1865. Z 
L— “Rules as to grants of effects unadministered.** 

(1) Administration de bonis non to whom granted. 

As in the case of original grants of administration, administration de hmis non 
will be granted to the person who has the greatest interest in the effects 
of the original intestate. I Will. Exous., 10th Ed., 383 ; Trist and 
Ooote, 13th Ed., 163. A 

(2) Granted to persons to whom the original grant could have been made. 

Thus, where an executrix who was also appointed sliebait with power to appoint 
her successor died without doing so and before fully administering 
the estate, held that the sister’s son of the testatrix, was in. the 
absence of nearer heirs entitled to the grant of letters de non, 
inasmuch as the originJil grant in respect of the estate might have 
been made to him. 12 G. 375. B 

(3) Direct interest preferred to a representative one. 

A person having a direct interest may be preferred to those merely entitled in 
a representative character : hut this is not an invariable rule. Goods 
of Middleton, 2 Hagg. Eccl. 61 ; Goods of Carr., 1 P, &D. 291 ; cited 
in Hend. 3rd Ed. 291. G 


47. ’When a limited, grant has expired by effluxion of time, or £S. 231 .] 


Administration 
when limited grant 
expired, and still 
some part of estate 
unadministcred 1. 


the happening of the event or contingency on 
which it was limited, and there is still some 
part of the deceased’s estate unadministered, 
letters of administration shall be granted to those 
persons to whom original grants might have 
been made. 


Goffpesponding Indian Law. 

This section corresponds to S. 231 of the Indian Succession Act, X of 1865, D 

' ' ■ "19 . 
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Administration when limited grant expired, and still some 
part of estate unadministered.” 

(1) Supplemental or cessate grant under S. 47 and grant de bonis under S. 45 

distinguished. 

{a) S. 47 rolafees to supplemental, or as they as technic-ally called, cessate grants, 
distinguished from grants de bonis non a.s being rc-grants of the whole 
of the deceased’s estate, which must be sworn under the same amount 
as ill the case of the original grant, though a part of the estate has 1 

been actually disposed of by the first grantee. Hond. 3rd Ed., 291,- 

Trist. & Coote, I3thi Ed,, 171. E ' 

(b) But de bonis -non grant is a grant only of so much as is not administered. 

See Abbott Y. Abbott, 2 mil. 518. P 

(2) Examples of cases when supplemental grants may be made. 

(i) Where an executor has been appointed fora limited period, and that 

period has elapsed, a substituted executor, if there be such, takes 
probate. G 

(ii) Where administration with the will annexed has been granted for the use i 

and benefit of a lunatic executor, the grant cGasc.s on the executor 
becoming sane, and he is entitled to probate. SoeS.BS, supra. H 

(iii) If in the last case the administrator should have died boforo the recovery 

of the executor, further administration for the u.hc and benefit of the 

lunatic executor is granted. I ; 

(iv) The same rule applies in the case of a grant of administration to a guar- 

dian for the use and benefit of an executor during his minority. See , 

8. 81, s^ipra. 3 . 

(v) If in the last case, the guardian dies during the executor’s minority, 

furtlier administration for the use and benefit of the minor executor 
is granted. K 

(vi) Where administration has been granted to the attorney of an alisent exe- 

cutor, it ceases on the latter duly applying for and obtaining probate 
of the will, as well as on the death of the attorney. See S. 28, 
supra. Jj , ■ ! 

(vii) On the death of the attorney of one of the uoxt-of-ldn to whom admini.s- 

tratiou has been granted, a second grant will bo made to the attorney 
of another next-of-kin on notice to the next-of-kin for whom the 
original gr.aut issued. Be Barber, 1898, p. 11. M 

(viii) When probate has boon granted of the substance of a will limited, until 

an original will or an authenticated copy thereof be I’.rought into the i 

registry, the grant ceases on such original or copy being discovered 
and brought into the registry, and the executor will take probate of 
the original or copy as the case may be. See S, mpra. Trist & 

Goote, rath Ed., 171-173. N 

(ix) Where letters of administration to the deceased’s estate wero granted to 
the widow, limited during the minority of her infant son, and the son 
died before attairiing majority and before the estate was fully ad- 
ministered, Itefd that letters of 1 administration de doais' non to the 
estate of the husband may be granted to the widow under B. 47 of the 
Probate Aot, and her being the heir to the smx’s estate is no l);ir to 
such grant. 6 O.W>N. 581. 0 
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CHAPTEE IV. 

AlTEBATION AND EeYOCATION OF Geants. 

48. Errors in naiEes and descriptions, or in setting forth the 

time and place of the deceased’s death, or the 
Wlmt errors mav be . .. ^ . , ,-r> t i 

rectified by Couri 1. purpose m a limited grant, may be rectined by 

the Court, and the grant of probate or letters of 
administration may be altered and amended accordingly. 

(Notes). 

General, 

Corresponding Indian Law. 

This section corresponds to S. 232 of the Indian Succession Act, X of 1865. 01 
/. — What errors may be rectified by Court. ” 

(1) What sort of errors may be rectified. 

The name of the deceased may have been mis-spelt, the statusTof the deceased 
mis-stated, or the time of the deceased’s death or the amount of the 
estate misrepresented. So in limited grants there may have been a 
misdescription of the, property to be administered, or a mis-recital of 
the power under which the will has been made, or of a deed by which 
a trust has been created. Trist. & Ooote, 13th Ed,, 176. P 

(2) Alterations in what names of descriptions allowed. 

Alterations in respect of names or descriptions are not confined to those of the 
testator, but may be made in regard to executors or administrators 
where omissions or mistakes may have been made. Trist. & Ooote, 
13th Ed., 180. Q 

(3) Case of rectification of name of legatee. 

For a case in which the name of the legatee in the probate was ordered to be 
amended so as to bring it in^jaccordance with the will, see 4 0. 582. R 

(4) Case of rectification of^date of will. 

For a case in which the date of the will in the probate was rectified after it has 
been issued, see Re Allchin 1 P. & M. 664. S 

<5) Errors brought to notice of Court by affidavit. 

The practice in England is to bring such errors to the notice of the Court by 
affidavit. Trist. & Ooote, 13th Ed., 180. T 

(6) Where original grant not available — Procedure. 

If the original grant^be lost, or inaccessible, a notation or alteration may he 
made on an exemplification of it. Hend. .Srd Ed., 292 citing Coote.U 

(7) AppeaFIies to High Court from order refusing to amend error in the probate. 

An appeal lies to the High Court from an order refusing to amend a clerical 
error in the form of probate under S. 622, G.P.G., 1882, though not 
under S. 263 of the Succession Act, corresponding to S. 86 of the 
Probate Act, 27 G, 5. Y 

(8) Grant may be extendt^d to whole ofsBritish India. 

Under Rule 766, Belebamber’s Rules, a grant may be rnadejso as to extend its 
effect throughout the whole of British India. Hend. Srd Ed., 292. W 
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[S. 233.] 49. If, after the grant of letters of adminis- 

cocUAr^'^discov^red annexed, a codicil be dis- 

■after grant of admi- Covered, it may be added to the grant on due 
annexed proof and identification, and the grant altered and 

amended accordingly. 


(Hotes). 

General. 

CSoM’esponding Indian Law. 

TBis section corresponds to S. 233' of the Indian Succession Act, X of 1865. X 


{.—“Procedure where codicil discovered after ^raut of administration with- 
will annexed.’* 

(1) Codicil, definition. 

As to this, see S. 3, s?ipm. ¥ 

(2) Procedure in English Law. 

Where administration with a will .annexed is granted and a codicil is afterwards 
foiuid, under English Law, a separate grant will not he made of the 
codicil, as in the case of prol)ato, but the adnuni.stration with the 
will .annexed will be revoked, and a now administration granted with 
both the will and codicil annexed. I Will, Exors., 10th Ed., 455-6, : 
Trisb. and Ooobo, 13th Ed., 193. % 

(3) Procedure where codicil discovered after grant of probate. 

piQjr — . — SBC S, 10, mpiri. A 

(4) When appointment of executors annulled by codicil subsequently discovered. 

As to this, see S, 10, supra, B. 

(6) Procedure where paper incorporated by [reference in will omitted from the 
probate. 

Should an unattested or unexecuted paper, incorporated by the testator in the 
will, have been omitted from the probate, the probate may bo 
amended by the siddifcion of bho inoorporiited document. Trist. and 
Coote, 13th Ed., 179, citing Sheldon v, Sheldon, 3 N.C. 255 (2.50). C 


[S. 234.] Bcv'oeatiou or 
anuulmont for just 
^ cause. 


50. The grant of probate or letters of admi- 
nistration may be revoked f)r anniillod i- for just 


“Just cause.” Explanation, — Just cause '' is — 

1st, that the proceedings to obtain the grant were defective ^ 
in substance; 

2nd, that the grant was obtained fraudulently by making a 
false suggestion, or by concealing from the Court something material 
to the case ; 

3rd, that the grant was obtained by means of an untrue allega- 
tion of a fact essential in point of law to justify the grant, tliough 
such allegation was made in ignorance or inadvertently ; 
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4th, that the grant has become useless and inoperative throiigli 
■circumstances 5; 

5th, that the person to whom the grant was made has wilfully 
and without reasonable cause omitted to exhibit an inventory or 
account in accordance with the provisions of Chapter VII of this 
Act, or has exhibited under that Chapter an inventory or account 
which is untrue in a material respect. 6 


Illustrations. 

(a) The Court by wbich the grant 'Was nmde had no jurisdiction. 

(b) The grant was made without citing parties who ought to have been cited. 

(c) The will of which probate was obtained was forged or revoked. 

(d) A obtained letters of administration to the estate of B, as his widow, hut it 
has since transpired that she was never married to him. 

(a) A has taken administration to the estate of B as if he had died intestate, hut a 
■will has since been discovered. 

if) Since probate was granted, a later will has been discovered. 

(g) Since probate was granted, a codicil has been discovered which revokes or adds 
to the appointment of executors under the will. 

(h) The person to whom probate was, or letters of administration were, granted, 
has subsequently become of unsound mind. 

(Old Act). 


Act VI of 1689. 


S. 11 of , this Act added the 5th clause of the explanation tc 
S, 50. 


(Notes). 

General* 

■Corresponding Indian Law, 

(a) This section corresponds to S. 234 of the Indian Succession Act, X of 1865, 
but with a reference to “chapter 7“ in place of “part 34” in explanation 
5th, D 

(d) The object of S, 234 of the Succession Act is the same as S. 50 of the 
Probate Act. 11 0.492 (495). E 

t.~**The grant of probate or letters of administration may be revoked or 
annulled.*’ 

{1) The Court is given a discretion under the section. 

Tlierc is a discretion vested in the Court in determining whether or not to act 
under this section. 11 0.492 (495). F 

(2) Executor who has proved in common form may be cited to prove in solemn 
form. ... 

The general rule is that where an executor obtain.^ probate of a will in com- 
TO071 /om, he may afterwards be cited by a Iverson interested to prove 
it in soZemiz/orw and if, upon such citation the executor fails to prove 
the will.sufficiently, the ipro bate iwill be revoked. I Will, Exors., 10th 
Ed., 451, ■ • . & 
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The grant of prnbate or letters of administration may he revoked 
or annuiled”~(Contimied). 

(3) When probate granted in solemn form is irrevocable. 

Probate granted in solemn fonn is ' irrevocable, (a) whore all the parties 
adver.sely affected by it have been parties or privies to the protseedingi-. 
in which it was granted, (?)) where such proceeding was nuite legal 
and fair— free from anything fraudulent or collusive, :ind (c) where 
there is no later will. Browne’s Prob. Prac. 1881, Ed., 99, cited in 
Majumdar, 537. H 

(4) Grant of probate or letters of administration— Its nature and the way in 

which it can be contested or set aside. 

(a) A grant of probate of a will is not in the nature of a summary proceeding 
to be contested by a regular suit in a Civil Gourc. It must be contested 
by a suit in the Court out of which such grant issued, and it must be 
contested before the Court' sittingras a Court of Probate, and notin 
the exercise of its ordinary civil jurisdiction. ‘2 N.W.P.H.C. 268. I 
(5) The grant of probate is the decree of a Court, which no other Court can set 
aside, except for fraud or want of jurisdiction. When it is alleged 
that probate has been wrongly granted, the proper course is to apply 
to the Court that granted it, for a revocation of the same. Procedure 
on such application discussed. 4 C. 360 = 4 O.L.R. 175. S 

(c) After ii grant of probate or letters of admiuistnition with the will annexed 
has been made, the only procedure provided by law for the revoba* 
tion of such a grant is that laid down in S. 50 of the Probate Act, 33 
C. 1001 = 10 O.W.N. 955. K 

(d} Where in a suit by the grantoo of lettons of administration to the estate of a 
deceased landlord against a tonaut for rent, the dofeudiiut pl(;adod 
-• that the letters had been obtained on a misrepresentation, of plaintiff’s 
relationship with the intestate, /teW that such a dofeuric could not be 
successfully raised so long as the letters of administration wore not 
revoked by a competent Court. 10 O.W.N. 422. L 

(5) Prima facie proof of execution of will is sufficient for a grant of probate in 
non-contentious cases. 

Having regard to the fact that a grant of probate is not irrevocable, and t<') the 
importance of a deceased testator’s estate being represented as speed- 
ily as possible, pHwa /aefe proof of the execution of liis will is suffi- 
cient to warrant the grant' of probate wfften f/ic /m' 

probate is unopposed, 7 O.L.R. 387. M 

(6) Procedure on an application for revocation. 

When it is sought to revoke a grant of probate on the ground of the invalidity 
of the will, the proceedings should bo initiated by a regular suit, and 
not by motion on notice. When it is sought to revoke the gra}it of 
probate of a valid will, on the ground of some irregularity in making 
the grant, the proceedings should be by motion on notice. Proceed- 
ings of this description should not be initiated by a rule nisi, 5 C.W.. 
N. 383 ; see. also, 4 C. 360 = 4 O.L.R. 175. N 

(7) Notice of prior proceedings is a bar to subsequent application for proof in 
solemn form or for revocation. 

(i) When once probate iw aoZemw /om has been granted, no one who has 
. been cited or taken part in the proceedings, or who was cognissant of 
them, can afterwards seek to have it cancelled. 6 B. 638. 0 
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l . — “ The grant of probate or letters of administration may be revoked 
or annulled’* — [Continued). 

(ii) Those who have appeared as caveators and have been parties to the con- 

tentious proceedings for probate are bound by them as well as those 
who having been served with personal notice have failed to appear. 
And those “ claiming to have any interest” who are not parties to 
the original proceedings, or who though entitled to be cited, were not 
served with general notice thereof have for their only remedy an. 
application under S. 50 for the revocation or auuulment of the grant 
of probate or letters of administration : and in making such applica- 
tion they will be limited by the expression “just cause” as defined 
in S. 50, 6 0. 460 (471). P 

(iii) Though ordinarily upon summary proof of a will or proof “ in common 

form” the Judge ought, upon objection, to have the will regularly 
proved, proof in “ solemn form- ]}er testes" will not be required on the 
application of apersonw’ho had had notice, or been aware of the previous 
proceedings before the grant of probate issued, and bad then abstained 
from coming forward, 11 C. foHoicing BatchcUffe v . Barnes, 2 S. 
& T. 486 and 5 B. 638. ' Q 

(iv) If a party is cognisant of proceedings for probate or letters of administra- 

tion and chooses to stand by and allow the proceedings to be concluded 
in his absence, he will not be allowed to come in afterwards, and have 
the grant revoked or the proceedings re-opened. It is only in excep- 
tional cases, under certain circumstances and upon certain conditions, 
such a party will be allowed to re-open the whole matter. 27 C. 927 « 

4 O.W.N- 757, referring to Neioell v. Weeks, 2 Phil. 224. Batcricliffe 
V, Barnes, 2 Sw. and Tr. 486 ; 6 B. 638. R 

(v) Where an executor himself propounds the will, a next-of-kin though not 

cited, cannot call for proof, if privy to and aware of the first suit. 
Newell V. Weeks, 2 Phil, 224 ; Bell v. Armstrong, 1 Add. 372 ; Batch- 
cliffe V. Barnes, 2 Sw. & Tr. 486, cited in I Will. Exors., 10th Ed., 
246. S 

(vi) But this rule does not apply where the parties to the suit compromise it, 

and the decree is founded on' the compromise. Wytcherly v. Andrews 
2 P. & D, 327, cited in Ibid, See infra. T 

(8) But revocation enures for the benefit of parties and privies to the prior pro- 
ceeding. 

Where a probate is subsequently 'called in by a person adversely affected by it-, 
who was not a party or privy to the action and who though privy to 
the action, was not cognisant of his right to intervene, and is revoked , 
such revocation will enure for the benefit of parties and privies to the 
first action, and who were adversely affected by the revoked probate. 
Trist. & Coote, ISth.Ed., 365, Qee Young v. Hollowatj,Wd5,^. Wt .H 

(9) Compromise of probate action, on whom binding. 

Although the decree in a probate action will bind all persons who have been 
parties or privies to the action and preclude them from afterwards 
impeaching its validity, a person who is only privy to the action is 
not bound by any compromise entered into without notice to him : 
nor will suchcompronaise bind infants or persons other than those 
who are or might have, been parties to the compromise. Norman y. 
Staines, 6 B.D. 219 in Trist. & Coote, 13th Ed., 355. 'Sf 
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l.—“Tbe grant of probate or letters of administration may be revoked 
or annviled** — (Gontimmd), 

(10) District Judge cannot act under this section suo moiu. 

A District Judge has no power to commence proceedings to revoke a probate 
under S. 50 of the Probate Act on his own motion, 8 O.W.N. 578 —'81 
G. 628. W 

(11) What is the proper order in an application for relocation. 

Tho proper order to make in an application for revocation is to allow it if there 
are good grounds for revocation and to recall the probate before the 
propounder is called upon to prove the will in the presence of the 
objector. lOO.L.J. 263 (274) =3 Ind. Gas. 178. X 

(12) Until a case for revocation is made out, question of genuineness of will cannot 
be gone into. 

Where an application was made for revocation of letters of administration with 
the will of the deceased annexed, and it was prayed that the will 
should be proved before the application, held, that until the applicant 
made out a case for revocation, the que.stion of genuineness of the will 
could not be gone into. English Practice and practice of mofussil 
Courts in India distinguished. 33 C* 1001 = 10 O.W.N. 966. Y 

(13) In England revocation of probate to wrong person is coupled with a grant to 
the right person. 

In England the Court novor revokes a grant ma,de to a wrong person except 
where the iiorsou having the right to the gDint whi(jh is to take its 
place, asks for that and is also prepared to take it at the same time 
that he makes his application to revoke. Hencl. 3rd. Ed., 299, cUim/ 
Ooote. 

(14) Second grant of probate or administration without revoking the first when 
allowed. 

(n) Generally, before revocation of the existing pirobate or administration, the 
Corirfc will not grant a now one. I Will. Exors,, 10th Ed., 451. A 

{b) But if it is impossible bo get the first grant brought in, as where the grantee 
has left the country, or cannot he served, it will ho declared })ull and 
void, and another granted to the person lawfully entitled. Baker v. 
BuHsall, 1 Lee. 1G7 ; Scatter v. Field, G Notes of Gas. 182 ; In the 
goods of Langloy 2 Rob. 408, cited in Trist. &, Cooto, 13th Ed., 194. B 

(15) When the English Court will make a subsidiary grant without revoking original 
; grant. 

In certain cases the Court in England will not revoke an original grant, but 
will malm a subsidiary grant, as where a sole executor or sole adminis- 
trator becomes a lunatic, in which case a new grant will be made to 
the committee of the lunatic for his use and liencfit until he shall 
become of sound mind, or if there be no committee, to the residuary 
legatee. Trist. and Coote, 13th Ed„ 196. G 

(16) Procedure upon revocation of fast letters of administration. 

Upon the revocatiou'of letters of administration .which have been lost, vwi 
undertaking will be I’dquirod from the person to whom they were 
granted, that if they be found, he will bring them in, and that they 
will not be acted upon. In the goods of Carr. 1 Sw. & Tr. Ill, cited 
in Trist, & Ooote, 13th Ed., 194, 196. D 
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— “ The grant of probate or letters of administration may be revoked 
. or annulled’* — {Cfyiitinued) , 

(17) Right to apply for revocation not taken away by acting in concert with 
another, 

The fact that the petitioner for revocation of probate was acting in concert 
with somebody else could not take away the right which she otherwise 
possessed of applying for revocation. 12 C.W.N. 6- ,E 

(18) Proceedings for revocation by a widow, when binding on the reversioner. 

A previous application for revocation by the widow of the deceased having 
failed, it was held to bind a reversioner, unless it could be proved that 
the previous proceeding had been collusive and fraudulent, 33 0, 101 
= 10 0.W.N. 955. E 

(19) Lapse of time or acquiescence no bar to citing executor to prove in solemn 
form, 

A next-of-kin or other party whose interest is adversely afiected by a probate, 
is not barred by lapse of time or acquiescence or by the receipt of 
legacies, from requiring executors to prove a will in solemn form. 
Merryweather V. Timier, 3 Gurt. 802. O' 

(20) Delay in application for probate or for its revocation may be explained. 

On an application for revocation of probate made 12 years after the grant of 
probate, the High Court held the terms of the will to be reasonable 
and the evidence sufficient to establish the will, considering the diffi- 
culty of e.stablishing a will 18 years after its execution, the persons 
competent to give the best evidence having died ; it also held that “just 
cause” had not been shown by the applicants for revocation. The 
Judicial Oommittee, under the circumstances of the case, affirmed 
that decision, and pointed out that the delay in taking out probate — ■ 
the application for probate having been made only 6 years after the 
testator’s death — was accounted for by the fact that, until the data 
of the application for probate, there was no very urgent necessity for 
relying upon the will. 31 C. 914=9 G.W.N. AQ (P.C.). H 

(21) Rules as to jurisdiction in applicatiotts of revocation. 

(a) The test of jurisdiction in applications for grant of probate, vis., whether or 

not the deceased had, at the time of his death, his fixed place of abode 
or some property, moveable or immoveable, within the jurisdiction of 
the particular District Judge to whom the application is made, is also 
to be applied to applications for revocation of probate. 8 C. 570 = 10 
C.L.E. 409. I 

(b) But one Court would not have power to set aside a probate granted by 

another Court of co-ordinate jurisdiction. Ph. & Trev. 376. J 

(c) If the grant was made without jurisdiction or had been obtained by fraiid, 

, it might be treated as a nullity, Ph. & Trev. 377, K 

(22) Rules as to oni/s of proof in applications for revocation. 

(a) If there has been no previous contention, and the will has only been proved 
summarily, or in common form as it is called, that is, without any 
opposition and.-merely , 003 parte to the, si^iti^faction of the Judge, who 
can know nothing of the oirenmstances or the state of the family, 
then he ought, in all ordinary cases, to have the will regularly proved 
a fresh so as to give the objector an opportunity of testing the evidence 
in support of the vvill before being called upon to produce bis own 
evidence to impeaGh it. 11 G. 492 (495), D 
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“ The grant of probate or letters of administration may be revoked 
or annulled'* — {Ooniinued). 

. ill) But where there has been already full enquiry as to the genuineness of the 
will, the Judge would probably take the previous grant of probate as 
prill la facie twidence of the will, and so shift the onus on to the 
objector. 4 C. 360 (3641 = d G.L.B. at 179. S® 

(93) Burden of proof in suit for declaration that a person died intestate. 

In a suit for a declaration that a certain person died iritestate, the burden of 
proof is upon the person who sets up a will and not upon the plaintiff 
who impeaches it. 5 O.W.N. 895 = 23 A. 405 = 28 I.A. 136 (P.C ). M 
24) Trial of issue as to interest of objector. 

Both in cases where an application is made for revocation of a grant, and in 
those where an application for a grant is made, it is frequently con- 
venient that the question of interest of the person opposing the will, 
.should, if it be in issue, be first determined, a.s, in case it be found 
that the opponent of the will has no interest, the expenses of a con- 
tested proof of the will will be avoided. Ph. & Trev, 376. O 

(26) Objection of want of interest must be taken at the earliest stage. 

The want of interest is an objection which must bo tiiken at the earliest po.s- 
sible stage of the proceedings. 2 N.W.P.H.C, 268 (276). P 

(26) What interest is sufficient to enable a person to oppose a grant of probate or 
letters of administration. Q 

As to this, see notes under S. 69, infra- 

interest sufficient to support an application for revocation. 

A.— PERSONS HELD TO HAVE SUOH INTEREST. 

(i) Legatee. 

A legatee under a will has “ an intorest ’’ suliiciout to maintain a 
suit for the revocation of probate. 2 N.W.P.H.O. 268. R 

(ii) Reversioner. 

(n) A presumptive reversioner to property with which a will deals, lias a sviffi- 
cient interest in the property to enable him to maintain a suit in res- 
pect of such property and to maintain a case for the revocation of 
probate. 10 C.L.R. 409 = 8 C. 570, /o/kw'iKp 6 0. 46C. S 

(6) A reversioner is entitled to apply for revocation of letters of admiui.stra- 
tion under S. 50 of the Probate Aet. 6 O.W.N. 912 (914). T 

(iii) Purchaser from the executor. 

(a) Person.s who are purchasers of interests under fa will, from the executor 
have a right to intervene in an application for rovoeation of probate. 
19 0. 48. . U 

Thus a mortgagee of the estate of a deceased has an intore.sb in such estate 
entitling him to resist an application to withdraw probate. 19 0. 48.¥ 

(iv) Purchaser from the heir, 

(a) Scvtble:~A person interested by as.signmont in the estate of the deceased, 
may, where a will has been sot up aird proved at variance to his in- 
terests, apply for the revocation of probate of the will m sot up. 4 0. 
360 = 4 O.L.R. 175. W 
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Interest sufficient to suppport an application for revocation. 

• — {Cmtinued). 

A.~PEESONB HELD TO HAVE SUCH INTEEEST. 

— {Concluded). 

ih) The purchaser from the heir ab intestato of a deceased person was held to have 
such an interest in the estate of a deceased person within the meaning 
of S. 69 of the Probate Act as to entitle him, when a will is set up and 
proved at variance with his interest, to apply for revocation of the 
probate of the will so set up. 20 G. 37, following 4 C. 360 and aygp-oved 
in28C. 587. ' X 

(c) If the heirs of a deceased person can make au application for revocation of 

the letters of administration of a will alleged to have been executed by 
the deceased, the purchaser of the estate of such person from his heirs 
has a locus standi to make an application for the same purpose. 28 C. 
587, referring to 4 C. 360 ; 20 0. 37. Y 

(d) The assignee from the widow, the next heir of a deceased person, may, 

w'here a will has been sat up and proved at variance wdth his interests, 
apply for revocation of the probate. 8 O.W.N. 748, Z 

(v) Attaching creditor— (Doubtful). 

(a) The attaching creditor of a person who has inherited the property of his 
deceased father, may apply for revocation of probate of a will of th e 
deceased at variance to his interests. 6 C. 429=7 G.L.R. 337, Con>- 
fii-med on appeal in 100. 19 = 10 I, A. 80 = 13 O.L.E. 314. A 

ib) Assuming that a purchaser from the heir can oppose the grant of probate or 
apply to have it revoked, it is ve^'y whether an attaching 

creditor can do so, at least in a case which is not founded on the 
ground that the probate has been obtained in fraud of creditors. 10 
0. 19 = 10 LA. 80 = 13 G.L.B. 314 (P.C.). B 

B.— PEESONS HELD NOT TO HAVE SUCH INTEEEST, 

(i) A maintenance-holder against the estate. 

Where one of the two widows of the adoptive father of the testator, wdio was 
entitled to maintenahoe out of her husband’s estate, applied for revoca- 
tion of the probate of the will, held that the applicant had no such 
interest in the estate as will entitle her to make the application under 
S. 60 of the Probate Act. 4 G.W.N. 602 (609), 11 G. 492.0 

(ii) Executor- or administrator who has obtained probate or letters of administration. 

(a) An executor who has obtained probate of a will and an administrator who 
has obtained letters of administration with the will annexed, cannot, 
as such, take proceedings himself to call in question the validity of 
the will. In the goods of Chamberlain, 1 P. and D. 316, cited in I 
Will. Bxors., 10th Ed., 4.58. B 

(5) When a probate having been obtained in the name of several persons as 
executors, one of them applied for revocation on the ground that the 
will was a forgery and that he himself did not apply for probate and 
was not cited, and that the probate was obtained behind his back, held 
that he was entitled to have his name struck out of the probate, but 
that he had no locMS to challeuge the will. 12 G.W.N. 573. E 

N.B,— But an ordinary administrator is not in the same position as an 
executor inasmuch as the condition of the bond implies, that if he 
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“ The gmmt of probate or letters of admiaistration may be revoked 
or annuUed” — (Cmicltided). 

Interest sufficient to support aw application for revocation. 

— (Conohided). 

B.—rEL’SONB HELD TO HAVE SUCH INTEBEST 
— {Concluded) > 

should diKCover that the deceased left a will, he ought to inform the 
Court of the fact, aiid take t^e neoessary steps to have the grant to him 
revoked. Ilend. 3rd Bd., 300. See Elme v. Da Oosta, 1 Phil. 173. 

,(iii) Person claiming adversely to testator. 

(а) A person disputing the right of a deceased test.atoc to deal with certain 

property as his own oannot-pi^jperly; be regarded as having an interest 
in the estate of the deceased. His action is rather that of one claim- 
ing to have an adverse interest, 17 0- 48 (82). P 

(б) An objector claiming specific property adversely to, and not through the 

testator, is not a person who has such an interest in the estate of the 
deoeasod as will entitle him to ask for a revocation of a grant of 
probate. 7 P.R. 1902, Q 

(c) Wherc3 in a case the applicant’s (daim was that a house claimed by the res- 
pondent as legatee, was his property adversely to, and not througli, 
the testatrix, it was held that his remedy was by a suit and not by 
application for revocation, 2 P.L.R. 1902, (dkUiujtmhing 8 0. 880 on 
the ground that there the objector was interested in the estate of the 
deceased). H 

(iv) Case of a woman leaving the family and becoming a woman of the town. 

(a) On an application for revocation of probate of the will of a degraded and 

outca,stod wJinan, made by a nephew of her husband, held that the 
applicant. had no interest in her estate, entitling him to maintain the 
application as there was no tie of kindred or right of inheritance 
between a degraded and outoaste woman and hoc hvxshaud’a family. 
21 0. 607 ; but see contra^ 23 M. 171 and 29 A. 4. I 

(6) See also 1 O.W.N, oxivi cifed under S. 69, J 

(c) See also notes under S. 23, mpra. K 

2,— Explanation — Just cause** 

(1) Explanation of " just cause” in the section is exhaustive. 

The words “just cause ” as explained in S. 50 of the Probate Act are exhaustive, 
and not merely illustrative. 24 0. 96. Sec, also, 26 B. 792 (798), L 

(2) Examples to S. 50 are not exhaustive- 

(n) The examples to the section are apiJarcntly not intended to be exhaustive 
and the Court would act upon other circumstances which show that 
it would bo expedient or equitable that a grant should be revoked, 
Hend. 3rd Ed., 298. M 

(b) Thus, where an executor of a forged or revoked will obtains probate, or an 

executor obtains probate of a will while a suit is pending touching its 
validity in another Court, or a minor obtains probate on the BUggo,s- 
tiou or -tacit .understaudijjg that, -he is of .full age, or an executor 
obtains probate of a will of a living person, the probate will be revoked . 
Ibid., cafi?ij7 Trist. & Goote, ISth-Bd., 190 ; Ju f/ie goods of Napier, 
1 Phil. 83 ; Trimlestawn v , TrimUstoxon^ 2 Hagg. Re. R. 2-43. N 

(c) The Court can revoke a grant if an administrator has di.sappearod. Ooods of 

Oovell, 16 P.D. 8‘, oiUd in Trist. & Cooto, 18th Ed., 192. 
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2 . — " Explanation. . . .Just cause ” — {Concluded). 

(d) Where letters of admimstration are granted after the renunciation of the 
executor who has previously intermeddled with tho estate, and such 
executor is subsequently compelled to take probate, this is just cause 
for the revocation of the letters. Trist, & Ooote, 13th Ed,, 191. 2' 

{e) A grant will be revoked, if a woman claiming to be the relict of an intestate, 
but who has not been legally married, has obtained administration of 
the estate of the deceased as of her husband. Xn the goods of Uloore, 

3 N. C. 601, cited in Trist & Ooote, 13 Ed., 190. Q 

(/) A grant will also be revoked, if persons claiming to be an intestate’s next- 
of-kin who are in reality illegitimate relatives only, or are mere 
imposters, or are not nearest of kin, there being others nearer, have 
obtained administration. In the goods of Bergman, N. 0. 22 cited 
in Ibid. R 

(3) What is not a ground for refusing probate is not a ground for revoking it. 

What would not have furnished a ground for refusing probate can form no 
ground for revoking it, because the grant still stands good for the pur- 
poses for which it was granted. 26 B. 792 (797) Per Groioe, J, S' 

{4) No revocation on mere ground of convenience. 

Probate or administration cannot be revoked on mere ground of convenience. 
Goods o/Loveday, 1900, p. l54 ; In re Oolcough, 1902, 2 Ir. 499, cited 
in Hend. 3rd Ed,, 300. T 

(5) No revocation of an administration long outstanding as a general rule. 

Generally speaking, the Court will not revoke an administration which has 
been outstanding for a considerable time, unless weighty reasons be- 
shown. Kosier v. Sapte, 1 Curt. 691 ; cited in Hend. 3rd Ed., 800, U 

(6) Consent of parties interested, no ground of revocation. 

(a) Consent of all parties interested that the revocation will be for the benefit 

of the estate, is no ground of revocation, even if the grantee may 
have done nothing by virtue of the grant, and much less where he 
has intermeddled. re Hislop, 1 Rob. 457 ; In re Reid, H P. cfcD. 
70. Y 

(b) Where a general grant is properly made, the practice is against revoking it 

even with the consent of the grantee, unless he has become incapable 
by act of God, mere age or infirmity not being sufficient grounds, In 
the goods of Morris, 2 Sw. St Tr. 360, cited in Hend. 3rd Ed., 299. W 

3. — ‘‘1st, that the proceedings.... were defective.” 

(1) Want of jurisdiction as a ground for revocation. 

(a) Where the attorney for an executrix and the District Judge both knew 
that effects of the testator existed in British India, outside the Pun- 
jab, and in spite of this, the one applied for probate, and tho other 
granted letters of administration, not with the will, but with a copy 
of the will annexed, and the will was- not filed as required by S. 81, 
infra, held the proceedings to obtain the grant were so defective in 
substance as to furnish a. “ just cause ” for revocation of the grant. 1 
P.R, 1902 37 P.L.B. 1902 ; see Ulus, {a) to section 50. X 
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3, 1 st, that the proceedings..., ..were defective'’-— {Continued). 

(b) Where a Jnclse exercising the original testamentary and intestate .jurisdic- 
tion of the High Court granted probate of a will to the Official Trustee 
of Bengal on the grounds that the Official Trustee could be appointed 
as executor and that he was a corporation sole, it was held that even 
assuming the grant of such probate to have been erroneous, it can- 
not be said that the Judge acted without jurisdiction so as to bring the 
case within the scope of S. 60 of the Probate and Administratiorr Act. 
37 G. 387. Y 

2) Absence of citation as a ground for revocation. 

i) A grant of letters of administration with the will annexed without a cita- 
tation being issued to the executor appointed by the will calling upon 
him to accept or renounce executorship as required by S. 16 of the 
Probate Act, is so defective as to constitute “ just cause ” for revoca- 
tion, 12 B. 164. Z 

(ii) Upon an application for revocation of probate of a will alleged to have been 
made by the applicant’s husband, upon the grounds that no citation 
was published, that the applicant was a minor living under the care 
of the grantee of the probate and having no opportunity of under- 
standing his mala fides and improper acts, and that the will was 
spurious and forged, it was held that the Court ought to give her an 
opportunity of proving her ignorance of the prior proceedings, order 
a new trial as to the factum of the will, and not dismiss the petition 
after throwing the burden of proving the entire case on the applicant. 

8 0. 880 = 11 O.L.R. 390. A 

/hi) If a will which aSeots the interest of an infant, be admitted to probate 
without the infant being cited, when he attains his majority, ho is 
entitled to require the executor to prove the will in his presence ; and 
the absence of citation upon the infant is “just cause” under S. 60 for 
revoking the iJrobate, as the grant was made without citing parties 
who ought to have been cited. 2 O.W.N. 100. B 

'(iv) For a case in which letters of administration were revoked on the ground 
that the proper citation was not issued, even though the person to 
whom it was not issued was not a beneficiary under the will, see 2 0. 
W.N. 607. C 

(v) When an heir-at-law, who is not an executor, is not cited in an application 

for probate of a will, he is entitled to have the will proved in his pre- 
sence. In such a case, the question is not whether the will propound- 
ed is genuine or not, but whether the heir-at-law has made out a 
pmaa/ucif? case for enquiry. 30 0.528 = 7 G. W.N. 450. D 

(vi) Where an applicant for probate of a will took out citation upon a minor 

who was presented by the applicant herself as guardian, held that the 
proceedings to obtain the grant were defective in substance as to 
constitue “just cause ” for revocation. 12 G. W.N. 6. E 

N.B. — The proper course in such a case would be to have somebody appointed 
by the Court to act as guardian, for the minor or to talm out citation 
against the minor as represented by her next friend or an officer of 
the Court having no adverse interest to the minor. 12 G. W.N. 6 (7). 
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3 . — 1st, that the proceedings.... were defective” — (Conchided). 

(vii) Where the applicant for revocation under S. 60 of the Probate Act 
was a minor when the proceedings for jirobate were being taken, it 
was held that he ought to have been represented bj' a guardian ad 
litem other than his mother who had joined in the application for 
probate, and citation ought to have been issued upon such guardian. 
10 C.L.J. 263 (275) = 3 Ind, Gas. 178. F & G 

(3) When absence of citation is not a “just cause,*’ for reYocation. 

(a) Mere absence of a special citation, in proceedings in which probate of a 

will is granted, is not, when the person to whom a citation has not 
been issued is otherwise .aware of the proceedings, a “just cause” for 
revocation of probate. And the fact that the person who complains 
of absence of such citation, is a minor, makes no difference. 18 0. 
45 ; referring to Ratchcliffe v. Barms, 2 Sw. & T, 486 ; Newell v. Weeh, 
2 Phil. 224 ; Wycherly v. A^tdreios, 2 P. & D. 327 ; 11 0. 492 ; 5 B. 
638. H 

(b) Mere omission to serve a special citation would not by itself be a suffi- 

cient ground for revoking the grant if it was shown that the per- 
son, on whom the., citation ought to have been served, had know, 
ledge of the application for probate. The onus of proving that he had 
such knowledge rests on the party who alleges it, and it is not neces- 
sary for the party who applies for the revocation of the grant to prove 
not only that no special citation was served on him, but also that he 
had no knowledge of the proceedings. 9 0.W.N. 190. I 

(c) See also notes sup-a under the heading ‘ notice of prior proceedings, a bar 

to subsequent application for revocation,’ J 

(4) Scope of Ulus. ib). 

Illustration (b) does not refer only to cases where, as in the class of oases 
contemplated under S. 22, it is imperative on the Court to issue a 
special citation, it refers to all cases where the grant is made without 
citing the parties, who ought, in the opinion of the Court to have 
been cited. 2 C.W.N. 100 (105). Per Banerjee, J. K 

(5) Citation, meaning and purpose. 

As to this, see notes under S. 16, supra and S. 69, infra. L 

(6) Issue of citations. 

As to this, see S. 69, infra. M 

4.—*'' 2nd, that the grant was obtained fraudulently. ” 

(1) Execution of will obtained by fraud — Effect. 

There is nothing in the Indian Succession Act (and consequently in the Pro- 
bate Act) to deprive a District Court, as Court of Probate, of jurisdic- 
tion to hear and determine an application to revoke grant of probate 
of a will on the grotinds of the execution of such will having been 
obtained by fraud and coercion. 2 N.W.P.H.C. 268. N 

(2) Administration obtained fraudulently— Effect. 

A grant of letters of administration which has been obtained fraudulently is 
vou\ ah initio. S3 C. 713 = 3 C.L.J. 422 = 10 C.W.N. 673 ; referring 
to Abraham V. Otmningham, i Ijee, 1S2 ] Ellis 'v. Ellis, 1905, 1 Gh. 
6,13. 0 
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4. — “ 2n4f that the grant was obtained fmudalentiy {Concluded). 

(3) Probate obtained fraudulently — ^EfiTect. 

Although a will cannot, either before orafter probate, bo sot aside on the ground 
that the will was obtained hy fraud on the testator, yet where i/ie pro- 
bfflie has been obtained by /mMd! on I/te «<3xNo/’-/d», equity will inter- 
fere and either convert the wrong-doer into a trustee in respect of such 
probate, or compel him to consent to a repeal or revocation of it in 
the Court in which it was granted, See Barnesly v. Powell, 1 Ves. 
Sen. 119 and other oases cited in I Will. Exors., .lOfch Ed., 435. P 

(4) Probate obtained of forged win— Effect. 

To revoke a grant of probate on the ground of forgery, the proper course is to 
make an application, under S. 50 of the Probate Act and not to in- 
stitute a suit. 6 G.W.N. 377 (381) ; see Ulus, {c) to S. 50. Q 

S,—“4th, that the grant has become useless and Inoperative through 
circumstances.” 

(1) 01. 4 is taken from the English Law. 

01. 4 of the Explanation to S. 50 is taken directly from the English Law. See 
Trist, & Coote’s Prob. Prae. lath^Ed., 189, 191, 192. R 

(2) Existence of assets out of the Province comes within the clause. 

Where probate was granted having effect throughout the Province of Sindh, 
and the Life Insurance Company refused to pay the money due on 
the Policy of the deceased on the ground that their head oflioe was 
situated at' Bombay aud that therefore the probate was inoffedtual, 
it was held that the applicant was not entitled to have the probate 
extended to the whole of India, as the preliminaries required by Act 
VIII of 1903 had not been complied with, but that he was entitled to 
have the grant annulled under S. 50, Explanation 4, to enable her to 
apply for a fresh grant in the proper form. 1 S-L.R. 177 (Civil). S 

(3) Unfitness or incorapetency of executor does not come within the clause. 

Under S. 50 of the Probate Act probate can only be revoked for “ just cause, ” 
and unfitness or incompetency of an executor does not fall within the 
meaning of “ just cause ” as explained in the section ; so that appar- 
ently, an executor, however unfit or incompetent he may be, cannot 
be removed by the Court from his post, though he may be removed for 
certain specified reasons, e.g., his omission to exhibit an account of 
the assets which have come into his hands. 210.195. T 

(4) Mismanagement by executor does not come within the clause. 

■Mismanagement by an executor does not come within the purview of ol, 4, 
S, 50 of the Probate Act. 24 0. 95. U 

(5) Subsequent immorality of executor does not come within the clause. 

(a) That the grantee of a Mahanfs will, under which ho became the head of 
the religious institution, had, since taking charge of the office, taken 
to an immoral course of conduct, resulting in his exclusion from the 
community of Mahant, was held to be no ground for a revocation of 
the probate under S. 50. 6 0. 11 O.L.R. 2C5. IT 
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5. — “4th — that the grant has become useless and inoperative through 
circumstances ’’—-{Gontinmd), 

{&) There is no analogy between such a case and tho case cited in Illus. (7i) 
which contemplates the case of an executor who is acting under a will 
and whoso subsequent lunacy disables him from so acting. 6 0. 11 
(13). W 

(c) The ground of decision in 6 0. 11 was that the circumstances which had 
supervened would not have justified the refusal of probate if they had 
existed at the time at which it was granted, and therefore they were 
not grounds for revocation of the probate. 26 B. 792 (798). X 

(6) Bankruptcy of executor does not come within the clause. 

An application for revocation of probate on the ground that the executor had 
become bankrupt was refused. Hills v. Mills, 1 Salk. 36. Y 

(7) Whether conviction for criminal offence comes within the clause. 

(a) It has not been decided in England or in India as to whether a conviction 

of an executor or administrator of a criminal offence in no way con- 
nected with his conduct as such executor or administrator is a 
sufficient ground for revoking tho probate or letters of administration. 

(b) But in one case where an administrator wa.s convicted of a criminal offence 

and sentenced to a term of imprisonment, it was held that this was 
“just cause’’ for revocation of the letters of administration under cl. 4 
of B. 50. 2 O.W.N. ccoix. Z 

(8) Want of harmony between co-executors does not come within the clause. 

Oil an application by one of two executors for revocatiou of a probate previously 
granted to both, it was held that that the expression that ‘ ‘the grant 
has become useless aud inoperative through circumstances’’ in cl. (4) of 
the section did not apply to a case where the allegation was that the 
two executors appointed by the will, to whom probate had been 
granted, found it difficult to work harmoniously in concert. 72 P.R. 
1894. A 

(9) Birth of posthumous son to testator does not come within the clause. 

Where the widow of the deceased testator applied for revocation of probate 
granted to tho executors on the ground that the will had become in- 
operative by the birth of a posthumous son to her who had succeeded 
to the property, which on his death within a mouth after the grant of 
probate, had devolved on her as liis heir, JieZd that the circumstances 
which had supervened with regard to the devolution of property w'ould 
not have justified the refusal of probate if, they had existed at the 
time at which it was granted, and th.at they were therefore no grounds 
for revocation. 26 B. 792. B 

(10) Examples in English Law under this clause. 

(i) Where after a grant of probate to two executors, one becomes a lunatic, 

probate will be revoked and a new grant made to the same executor, 
power being reserved to the lunatic of taking probate on the recovery 
of his reason. Trist. & Gootc, 13th Ed., 191. C 

(ii) Where after a griint of probate to three executors, one of them became 

physically incapacitated from acting, owing to an accident and conse- 
quent nervous shock. (Ibid,) B 

(iii) Where administration with will annexed has been granted to two or more 
residuary legatees of whom one subsequently becomes a lunatic. 

citing In the gootZs o/ Phillips., 2 Add. 335. E 


21 
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S.~‘'4tb that the gmnt has become useless and inoperative through 

circumstances”— {Concluded). 

(iv) Where one of two administrators becomes of unsound mind. Trist. & 

Goote, ISth Ed., 192, citing In the goods o/ Newton, 3 Curt. d28, F 

(v) Where a creditor after a grant of administration, has paid himself his 

debt , and left the country. Ibid . , citing In the goods of Jenkins . , 3 Phil, 
33, ’ e 

(vi) Where a creditor having been paid his debt, is desirous bona fide of 

retiring from the administration of the estate. Ibid., citing In the 
goods of, Hoare. 2 Sw. & Tr. 361 (n). H 

that the person to whom the grant was made has omitted to 

exhibit an inventory or account — or has exhibited an inventory or account 
which is untrue in a material respect.” 

Nature of conduct contemplated by the clause, 

(a) Under ol. (5) of S. 50 of the Probate Act, mere failure to file the accounts 
within the specified time is not sufficient, but it must be established 
that the grantee has wilfully and without reasonable cause omitted to 
exhibit the inventory or account. Nor is it enough if the inventory 
or account is incorrect, but it must be untrue in material respects. 
4 Bom. L.R. 979. I 

(5) To successfully maintain an application for revocation of probate under 
S. 50of the Probate Act, on the ground of the omission of an executor 
or administrator to file an inventory or account, it must bo proved 
to the satisfaction of the Judge that the omission was wilful or with- 
out reasonable cau.se. 9 O.W.N. 190. J 

Miscellaneous. 

(1) Revocation of grant of letters of administration, no bar to a fresh application. 

Where a grant of letters of administration, made by a District Judge had been 
revolted under the provisions of S. 60 of the Probate Act, it was held 
that the “ just cause ” for revocation being removed, the Judge 
had jurisdiction to entertain a fresh application for the same object. 
20 A. 109. K 

(2) No limitation for applications for probate or for revocation, 

(a) The Limitation Act is not applicable to applications for probate or for 

their revocation. See 6 C. 707, and the other caso,s cited under S. 55, 
infra. L 

(b) So, if there is nothing special, an application for revocation may bo 

made at any time after the grant. Merrywather v. Turner, 3 Curt. 
802. ' M 

(3) Whether a review lies in testamentary proceedings. 

As to this, see notes under S- 55, infra. M 

(4) Effect of revocation upon antecedent payments. 

As to this, see S. 84, m/m, 0 

(5) Provision for delivering up a revoked grant. 

At to this, see S. 157, infra. p 

(6) Revocation of probate where codicil subsequently discovered appointing 
different executors. 

As to this, sec S. 10, supra. Q 

(7) Revocation of grant made to the Administrator-General. 

Eor—, see S. 26 of the Administrator-General’s Act II of 1874. R 
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CHAPTEE V. 

Op the Practice . in granting and revoking Probates and 
Letters of Administration. 

Jurisdi cti onof 51. The District Judge shall have jurisdic- [S. 235.] 

Smting and^fevoif grantiug and revoking probates and letters 

ingprokates, &c. of administration i in all cases within his district. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 235 of iiho Indian Sucesssion Act, X of 1865. S 

(2) The section creates a new jurisdiction in favour of the Mofussil Civil Courts, 

The Jurisdiction created in the mofussil by S. 235 of the Indian Succession Act, 
(corresponding to S. 51 of the Probate and Administration. Act), is a 
new Jurisdiction, which, before the passing of the Act, did not belong 
to the Civil Courts. 6 0. 460 (471). T 

“ The District Judge shall have jurisdiction in granting and revoking 
probates and letters of administration.' ’ 

(1) District Judge, definition. 

As to this, see S. 3, supra. XJ 

(2) District Judge has jurisdiction under this section to grant probate of a Buddhist 

will. 

Under the general Jurisdiction given to the District Judge by this section to 
grant probates in all cases within his jurisdiotion, he may grant pro- 
bate of the will of a Buddhist though made after 1865. 10 W.R. 417 
= 2 B.L.R. 79. V 

(3) Originally, District Courts had no power to grant probates of Hindu wills made 
prior to Hindu Wills Act. 

The only powers conferred on mofussil Courts being in respect of wills made 
on or after the 1st day of September, 1870, probate of a will, made by 
a Plindu prior to that date cannot be granted by a mofussil District 
Court. 6 B.L.R. 138. W 

(4) Hor of Mahoraedan wills. 

A District Court has no Jurisdiction to admit the will of a Mahoraedan to 
probate. 6 B.L.R. 391. X 

(5) After the passing of the Probate and Administration Act there is such jurisdic- 
tion. 

(a) Since Act V of 1881, applications for the graxrt of probate or letters of 

administration in respect of Hindu wills made prior to 1st September 
1870, can be entertained by District Courts. 14 C. 37. Y 

(b) An application may bo made, and probate or letters of administration 

granted in respect of wills executed before the 1st day of September 
1870, although it is not obligatory to do so by law. 17 0.272. Z 
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L—“ The District Judge shall have jurisdiction in granting and revoking 
probates and letters of administration (Continued). 

(C) 1 District Judge has jurisdiction to revoke probate on ground of will having 
been obtained by fraud and coercion. 

. (rt) There is nothing in the Act to deprive a District Court, as a Court of 
Probate, of jurisdiction to hear and determine application to rovoko 
grant of probate of a will on the ground of the execution of such will 
having been obtained by fraud and coercion. 2 N.W.P.H.G.R. 268. A 

(6) See also notes under S. 50, supra. B 

(7) Where order of District Court refusing probate is reversed on appeal, it alone 
must issue the probate. 

Where, on appeal from the District Court, it was found by the High Court 
that a will was proved, it was held that a subsequent application for 
probate should be made to the District Court. 17 0. 686. C 

(8) In Assam, the jurisdiction is in the Judicial Commissioner. 

Assam does not come within the definition of a Province, but of a District for 
the purposes of Act X of 1865 ; and the jurisdiction in granting 
probates and letters of administration under S. 235 of that Act is 
vested, not in the Deputy Commissioner, hut in tho Judicial Commis- 
sioner. 12 W.R. 424. D 

(9) Pactum of will may be gone into in application for Succession Certificate. 

V^lheTce in answer to an application under the Suocossion Oortifloato Act (VII 
of 1889) a will is set up as having been made by the person with res- 
pect to whose estate the applicatiou is made, tho Court trying that 
application has jurisdiction to try the question whether or not there 
vras a will, though ordinarily questions regarding a v/ill should not bo 
decided on a summary application for a certificate. 81 A. 236 =s6 A- 
L.J. 171 = 2 Inch Gas. 213. E 

(10) District Judge’s order on a probate application cannot he referred to High 
Court. 

A District Judge’s order on a probate application is not final and cannot be 
referred to the High Court under S. 617 of tho O.P.G. 1882. But 
the High Court, may, as a Ooutfe of concurrent jurisdiction, entertain 
such an application under S. 87, infra. 5 G. 756 = 7 O.L.E. 228. 

(11) Concurrent jurisdiction of High Court, F 

As to this, see S- 87, infra. . Q 

(12) Jurisdiction for grant of administration to native estates originally proceeded 
on the principle of consent. 

(a) In granting administrations to native estates, the interference of tho Courts 

m’iginally proceeded upon the supposition of the consent of the 
parties intere.sted. Per Pell, C. J. in 1 Morton’s Rep. 75, cited in 
Hend. 3rd Ed., 306. 

(b) The High Court cannot compel a native to prove a will in solemn form, 

unless he have applied for probate and thus submitted himself to the 
jurisdiction, 1 M,H,C.R, 59. (Decided before the Hindu Wills Act) I 

(c) Tho power of tho Court to grant probates .and administrations in native 

estato.s, where there is property within the local jurisdiction, hfw of 
late been expressly recognised. Fulton’s Rep. 339— -40, cited in 
Hend. 3rd Ed., 306. J 
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1. — “ The District Judge shall have jurisdiction in granting and revoking 
probates and letters of administration ” — {Concluded). 

(13) Originally the High Court had no jurisdiction oyer assets out of the Presi- 
dency. 

■ The High Court of Bengal has no power to grant letters of administration in 
respect of assets situate in the Punjab under the Succession Act (or 
the Probate Act), though it can grant to the Administrator-General 
under the Administrator-General’s Act, 1 B.L.R.G.O. 3— (Decided 
before the amendment of S. 59, 17!;/’™) . . 1^ 

(14) Rules as to jurisdiction in applications for revocation. 

As to this, see notes under S. 50, supra. L 

(15) Powers regarding grant of probate of Moiilmein Recorder’s Court. 

As to this, see notes under S. 12, sMjpj'a. M 

N.B.—See notes under S. 2, supra. 

52. The High Court may, from time to time, appoint such 
Power to appoint j^^icial officers within any district as it thinks fit 

Delegate of District to act for the District Judge as Delegates to 

nomo^onte^n't^^u^ grant probate and letters of administration in 
non-contentious cases, within such local limits as 
it may from time to time prescribe : 

Provided that, in the case of High Courts not established by 
Royal Charter, such appointment be made with the previous sanc- 
tion of the Local (Government. 

Persons so appointed shall be called “ District Delegates. ” 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 235-A of the Indian Succession Act, X of 1865.K 

l.~“ Power to appoint Delegate of District Judge to deal with non- 
contentious casesT' 

(1) “High Court” defined — General Glauses Act, 

“High Court” used with reference to civil proceedings, shall mean the highest 
Civil Court of appeal in the part of British India in which the Act or 
Regulation containing the expression operates. S. 24 of Act X of 
1897 (General Glauses). 0 

(2) Local Government, definition of— -General Clauses Act. 

“Local Government ” shall mean the person authorised by law to administer 
executive Government in the part of British India in which the Act 
or Regulation containing the expression operates, and shall include a 
Chief Commissioner, S. 3. (29) of: Act X of 1897 (General Clauses). P 

(3) Local Government, definition of— Indian Succession Act, 

“Local Government” shall mean the person authorized by law to administer 
executive Government in shch part.. , S. 3, Act X of 18G5. Q 
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/. — “ The District Judge shall have jurisdiction in granting and revoking 
probates and letters of administration ’’—(Continued). 

(G) A District Judge has jurisdiction to revoke probate on ground of will having 
been obtained by fraud and coercion. 

. (n) There is nothing in the Act to deprive a District Oourt, iis a Court of 
Probate, of jurisdiction to hear and dotormiuo application to revoke 
grant of probate of a will on the ground of the execution of such will 

having been obtained by fraud and coercion, 2 N.W.P.U.O.R. 20H. A 

(b) See also notes under S. 60, sapra. B 

(7) Where order of District Court refusing probate is reversed on appeal, it alone 
must issue the probate, 

Where, on appeal from the District Court, it was found by the Tligh Court 
that a will was proved, it was held that a subsequent application for 
probate should be made to the District Court. 17 0. 680. C 

(8) In Assam, the jurisdiction is in the Judicial Commissioner. 

Assam does not come within the definition of a Province, hut of a District for 
the purposes of Act X of 1865; and the jurisdiction in granting 
probates and letters of administration under S. 285 cjf that Act is 
vested, not in the Deputy Commissioner, but in the Judicial Conmiis- 
sioner. 12 W.R. 424. D 

(9) Pactum of will may be gone into in application foe Succession Certificate. 

Where in answer to an application under the Succession Oertifioato Act (Vlt 
of 1889) a will is sot up as having been made by the person with res- 
pect to who.so estate the application is made, the Oourt trying that 
application has jurisdiction to try the question whether or not there 
was a will, though ordinarily questions regarding a will should not bo 
decided on a summary application for a certificate. 81 A. 280 A. 
L.J. 171 = 2 Ind, Gas. 213. E 

(10) District Judge’s order on a probate application cannot be referred to High 
Court. 

A District Judge’s order on a probate application is not final and cannot bo 
referred to the High Court under S. 617 of the O.P.O. 1882. But 
the High Court, may, as a Oourt of concurrent jiu’isdiction, entertain 
such an application under S. 87, infra. 6 0. 756 = 7 G.L.R. 228. 

(11) Concurrent jurisdiction of High Court. E 

As to this, see S. 87, iu/ra. G 

(12) Jurisdiction for grant of administration to native estates originally proceeded 
on the principle of consent. 

(а) In granting administrations to native estates, the interference of the Courts 

originally proceeded upon the supposition of the consent of the 
parties interested. Per Pell, C, J. in 1 Morton’s Rep. 75, cited in 
Hend. 3rd Ed., 306. H 

(б) The High Oourt cannot compel a native to prove a will in solemn form, 

unless he have applied for probate and thus submitted himsolf to the 
jurisdiction. 1 M.H.O.R. 59. (Decided before the Hindu Wills Act) I 

(c) The power of the Court to grant probates and administ rations in native 
estates, where there is property within the local jurisdiction, has of 
late been expressly recognised. Pulton’s Rop. 839---40, died in 
Hend. 3,i:dEd.,30G. J 
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/. — “ The District Judge shall have jurisdiction in granting and revoking 
probates and letters of administration ” — {Concluded): 

(13) Originally the High Court had no jorisdiction oyer assets out of the Presi- 
dency. ,, 

The High Court of Bengar has no power to grant letters of administration in 
respect of assets situate in the Punjab under the Succession Act (or 
the Probate Act), though it can grant to the Administrator-General 
under the Administrator-General’s Act. 1 B.L.E.O.O. 3 — (Decided 
before the amendment of S. 59, in/m) . K 

(14) Rules as to jurisdiction in applications for revocation. 

As to this, see notes under S. 50, supra. L 

(15) Powers regarding grant of probate of Moulmein Recorder’s Court, 

As to this, see notes under S. 12, supra. M : 

N.B.— See notes under S. 2, s«p?-a, 

52. The High Court may, from time to time, appoint such [s. 236-A.l. 

Power to appoint judicial officers within any district as it thinks fit 

Delegate of District to act for the District Judge as Delegates to 

nomoontenMlus grant probate and letters of administration in 
non-contentions cases, within such local limits as 
it may from time to time prescribe : 

Provided that, in the case of High Courts not established by 
Eoyal Charter, such appointment be made with the previous sanc- 
tion of the Local Grovernment. 

Persons so appointed shall be called “ District Delegates. ” 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresj)onds to S, 235-A of the Indian Succession Act, X of 1865. N 

/. — “Power to appoint Delegate of District J udge to deal with non- 
contentious cases.” 

(1) “High Court” defined — General Clauses Act, 

“High Court” used with reference to civil proceedings, shall mean the highest 
Civil Court of appeal in the part of British India in which the Aot or 
Regulation containing the expression operates. S. 24 of Act X of 
1897 (General Clauses). 0 ^ ^ ^ ^ 

(2) Local Goyernraent, definition of— -General Clauses Act. 

“ Local Government ” shall mean the person authorised by law to administer 
executive Government in the part of British India in which the Act 
or Regulation containing the expression operates, and shall include a 
Chief Oommissioneri S. 3. (29) of Act X of 1897 (General Clauses). P 

(3) Local Government, definition of— Indian Succession Act, 

“ Local Glovernment” shall mean the person authorized by law to administer 
executive Government in such part., S, 3, Act X of 1SC5. Q 
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L — Power to appoint Delegate of District Judge to deal with 
contentious cases ** — {Concluded). 

(4) ConteBitioji, meaning. 

As to this, see S. 73, Explanation, infra. R 

(5) When probate or letters of administration can be granted by District Dele- 
gate. 

As to this, see Ss. 58, 73, 74 and 75, infra. S 

(6) A District Judge of Bengal has power to transfer a probate case to a Subordinate 
Judge. 

A District Judge has power under 9I. (d) Sub.s. 2 of S. 23 of the Befigal, N.W. 
P. and Assam Civil Courts Act XII of 1887, to transfer a probate case 
for trial to a Subordinate Judge. 25 0.340. T 

53. The District Judge shall have the like powers and authority 
in relation to the granting of probate and letters 

District Judge’s j. j 

powers as to grant 01 administration, and all matters connected 

min^stmtionT^ therewith, as are by law vested in him in relation 
to any civil suit or proceeding depending in his 
Court. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 236 of the Indian Succession Act, X of 
1865. U 

(2) Corresponding English Law, 

S. 68 may be compared with S. 25 of the English St. 20 and 21, Viet., 0. 77, 
giving the Court of Probate similar powers and Jurisdiction as are 
vested in the High Court of Chancery in relation to suits pending 
before it. V 

“ District Judge’s powers as to grant of probate and administration. ” 

(1) Section obscure. 

This section is somewhat obscure, Stoke’s Succession Act 157. W 

(2) District Judge, definition. 

As to this, see S. 3, supra. X 

51. The District Judge may order any person to produce and 
: bring into Court any paper or writing being or 

order person to pro- purporting to be testamentary, which may be 

Sers shown to be in the possession or under the con- 

trol of such person ; 

and if it be not shown that any such paper or writing is in the 
possession or under the control of such person, but there is reason 
to believe that he has the knowledge of any such paper or writing, 
the Court may direct him to attend for the purpose of being exa- 
mined respecting the same, 
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and he shall be bound to answer such questions as may be 
put to him by the Court, and, if so ordered, to produce and bring 
in such paper or writing, and shall be subject to the like punishment 
under the Indian Penal Code, in case of default in not attending or 
in not answering such questions or not bringing in such paper or 
writing, as he would have been subject to in case he had been a 
party to a suit, and had made such default, 

and the costs of the proceeding shall be in the discretion of the 
Judge. ? 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 237 of the Indian Succession Act, X of 
1865. Y 

(2) Analogous provision in the Civil Procedure Code. 

Compare Order 16, Rules 5, 6 and 14 of the O.P.C., 1908. Z 

(3) Corresponding English Law. 

By St. 20 and 21 Viet., 0. 77, S. 26, amended by St. 21 and 22 Viet., 0. 95, 
S. 23, the Court of Probate can order aiiy person to produce any instru- 
ment purporting to be testamentary and shown to be in his custody 
or control, and may direct such person to attend for the purpose of 
being examined, who shall be subject to process of contempt in case 
of default. See I Will. Bxors., 10th Ed., 229-230. A 

I, —**District Judge may order person to produce testamentary papers. ” 

(1) District Judge, definition. 

As to this, see S. 3, supra. B 

(2) Form of instrument does not affect validity of will. 

As to this, see notes under “will” in S. 3, sttpm. G 

(3) Duplicate will is a testamentary paper within the section. 

A duplicate is part of a will and is to bo considered a testamentary paper within 
the rule in the section. Killican v, Parker, 1 Cas. Temp. Lee. 662. D 

(4) Exemplification of a will is a testamentary paper within the section. 

An exemplification of a will is an instrument falling within this section, and 
it may be ordered to be produced and brought in. 8 B.L.R. App. 
76. E 

(5) Solicitor who prepared the will cannot refuse to produce it. ** 

The lien of an attorney or solicitor does not extend to the original will executed 
by his client; and he cannot refuse the production of it. Georges v. 
G?eorg'es,18 Ves. 294 ; Lord V. WomZeip/itore, Jac. 580 ; BaZc/iv. 

1 Turn and Russ. 87, cited in I Will. Exors., 10th Ed., 231, F 
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District Judge may order person to produce testamentary papers ” 
— [Gotieluded). 

(fi) Presumption as to due execution of document not produced. 

(«,) The Couit shall, preamne that every docuuient uallod for and not produced 
after notice to produce, was attested, stamped and executed in the 
manner required by law. See S. 89, Indian Evideiroe Act, I of J.87y. G 

{b) This presumption might be applicable where the will is proved to Ijo in the 
possession of a person having an interest to oppose it, and who, being 
a party to the proceedings, does not produce it after notice to produce, 
Ph. &Trev. 392. H 

(7) Presumption as to will 30 years old produced from proper custody. 

The presumption contained in S. 90 of the Evidence Act is in terms applicable 
to wills, but the greatest possible care would have to bo exercised in 
its apjilieation, as only in the case of a most satisfactory explanation 
of the delay would a Court bo justified in admitting to probate a will 
80 years old. Ph. & Trev. 392. I 

(8) Practice of the Madras High Court, 

A citation to a person to bring in and deposit in the registry probate or letters 
of administration, or an alleged will or codicil or other testamentary 
document, shall appoint a day certain before which the .s.amo is to be 
brought in ; and if the person cited alleges that ho is unable to comply 
with the citation, he shall, before the said day, file in Court an 
affidavit of the cause of his alleged inability, and give notice tlicroof 
to the person issuing the citation. In case of default, or if the Court 
considers the said affidavit to bo insulficiont, the person cited shall 
be considered in contempt of Court ; and any party to the proceedings 
may apply that the person cited may bo ordered to attend for the 
purpose of being cross-examined on his aJfidavit, or that he may bo 
committed for contempt. Rules of the Original Side, Madras High 
Court, 482. J 

(9) An executor may be ordered to lodge will in Court and take out probate. 

For a ease in which an executor was ordered to bring the will into Court and 
take out probate. See 21 B. 75. K 

(10) Whether the Court can compel an executor to take out probate in any case. 

As to this, sac notes under S. 16, supra. h 

(11) When attachment of contempt will issue in case of disobedience. 

In England whore a subprena has been personally served upon a person to 
bring in a testamentary paper, and such person fails to comply there- 
with, the Court will not at once order an attachment to issue against 
him, but will make a preliminary order that ho shall attend in Court 
to be examined in reference to his possession of such paper. Parkin- 
son V. Thornton, 37 L.J.P. & M. 3, citeclm I Will, Exors., lOtb Ed., 
230 (7i). M 


65. 


Proceed ings of 
District J u d g e’s 
Court in relation to 
probate and ad- 
ministration. 


The proceedings of the Court of the District Judge, in 
relation to the granting of probate and letters of 
administration, shall, except as hereinafter other- 
wise provided, be regulated, so far as the circum- 
stances of the case will admit, by the Code of 
Civil Procedure 
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^ 66] Act ¥ of 1881 (peoeatb and administration). 

(Notes). 

General. 

(1) Corresponding Indian Daw, 

Tliia section coi'i’esi^onds to S. 238 of the Indian Successioji Act, X of liSG5. M 

(2) The section is very wide. 

It is plain that the Legislature intended by S. 65 of the Prolan, to Act that the 
C.P.O. should be read with the Probate and. Administration Act wm- 
tatis imitandis. The section is very wide. 6 O.W.N. cxlvii. 0 

/. — “T/ie proceedings of the Court of the District Judge.. shall 
— be regulated, so far as the circumstances of the case will 
admit, by the Code of Civil Procedure.’^ 

(1) District Judge, definition. 

As to this, see S. 3, supra. P 

(2) Provisions of S. 30, G.P.C., as to suits on behalf of all in same interest applies 
to testamentary proceedings. 

A suit by a legatee on behalf of himself and other legatees, without the leave 
of the Court under S. 30, G.P.O., Act XIV of 1882, is not maintain- 
able. 11 C. 213. Q 

(3) Provisions of the C.P.C., as to adding parties, are applicable to testamentary 
proceedings. 

In a suit by a legatee against an executor for a legacy the oxooutor may, for 
his own protection, apply that the othor legatees shall be made parties, 
so that the rateable ahatement, if any, may bo ascertained in a 
manner binding on all parties interested — provided such application 
is made at the earliest opportunity and the Court thinks that such 
addition of parties is necessary, having reg.ard to Ss. 34 and 82, C.P. 
C., 1882. 26 B. 301. R 

(4) Provisions of S. 103, C.P.C., as to setting aside orders of dismissal for default 

not applicable to testamentary proceedings. 

S. 103, O.P.C-, 1882, is inapplicable to an application for probate. An execu- 
tor presenting an application for probate of a will cannot be regarded 
as a plaintiff who brings a suit in respect of a cause of action. 14 0. 
W.N. 924. S 

(5) Provisions of O.P.C,, as to setting aside ex parte decrees are applicable to testa- 

mentary proceedings. 

The provisions of the Civil Procedure Code as to sotti.i)g aside ex parte decrees 
apply to an application to revoke the grant of probate on the ground 
of want of proper citation. 8 C. 880 (882), T 

(0) Provisions of the O.P.C,, as to suits by and against minors and persons of 
unsound mind are applicable to testamentary proceedings. 

[a) The provisions of the Civil Procedure Code as to suits by and against 
minors and persons of unsound mind apply to testamentary proccc.d- 
ings. Ph, & Trev. 400. U 
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i.— “ The proceedings of the Court of the District Judge — shall — be 
regulated, so far as the circumstances of the case will admit, by the 
Code of Civil Procedure”-— (Continued). 

(b) Thus, a mmor on whose behalf an application is made, uiUHt be i’cpi:o‘;eiited 

by a next friend, A caveat must be entered on his behalf by a next, 
friend. And if he be made a party to proceedings as being interesLed 
in the estate, or a citation be served upon him, a guardian for the 
suit must be appointed on his behalf. Ph. & Trev. 400. ¥ 

(7) Provisions of the C.P.C. as to suits in forma pauperis are applicable to testa- 
mentary proceedings, 

(а) The provisions of the C.P.C. as to suits by or against paupers are appli- 

cable to testatmentary proceedings. Ph. & Trev. 400. W 

(б) An executor may in a proper case, be allowed to petition for, and if entitled 

thereto, to obtain probate, in 18 B. 237. X 

(c) An application for revocation of probate can be made in forma pauperis. 

6 C.W.N. cxlvii. Y 

(8) But in England an executor or administrator cannot sue or defend \i\ forma 
pauperis. 

In England, an executor or administrator cannot sue or defend ns a pauper, 
because the indulgence extends only to persons suing in their own 
rights, and not as executor or administrator. Paradise v. Sheppard, 
1 Dick. 136, cited in II Will. Exors. 10th Ed., 1541. Z 

(9) Provisions of the C.P.C., as to stay of execution are applicable to testamentary 
proceedings. 

A decree directing the issue of a grant of probate to the propouuder of a will is 
one that is capable of execution, and stay of execution of such a 
deoreo can be granted under S. 545, O.P.O,, 1882. 5 O.W.N, 781 (P.C.) 
= 24 A. 13. A 

(10) What is execution of a decree for grant of probate. 

After the Court makes an order for the issue of a grant of probate, two things 
have to be done under it in order to clothe the propoundor of the will 
with the character of oxocutnir ; he has to pay the stamp foes on 
probate, and the Court has to hand out to him the proliate itself. 
This is carrying out, i.e., “ executing ” the order. 5 C.W.N. 781 = 24 
A. 13 (P.C.). B 

(11) When a plea of res judicata is effectual in a Probate Court. 

As to this, see notes under S. 12, supra. C 

(12) Executor cannot submit the factum of the will to arbitration. 

Semhle. — An executor against whoso application for probate a caveat has been 
entered, cannot submit to arbitration the question whether the will 
propounded by him was duly executed by the dccea.sed. 21 B, 335 ; 
see, also, 3 C.W.N. Ixxviii. D 

(13) Nor can the Court refer the question to arbitration. 

(a) Semble. — Though under S. 83, the proceedings in contentious cases are 

to take as nearly as may bo the form 0 / a mif., according to the 

provisions of the Civil 'Procedure Code, the Court before whom an 
application under S. 50 is instituted has no jurisdiction to delegate 
the decision of the question raised to arbitrators, oven with the 
consent of the parties- 72 P.B. 1894. See, also, ITi. A Trev. 400. B 

(b) S. 508, C.P.C,, providing for reference to arbitration by Court is notappli- 

^ cable to probate proceedings. Per Farran, C.J., in 21 B. 335 (342). F 



55] let ¥ of 1881 (peobate and administbation). 


167 


“ The proceedings of the Court of the District Judge shall be 

regulated, so far as the circumstances of the case will admit, by the 
Code of Civil Procedure” — {Contimml), 

(14) How far an agreement or cornpromise as to genuineness of will valid. 

{a) In a proceeding for the probate of a will, the will must be proved cither in 
common form or jtpcr ff-sfes ; if the proceeding is contentious, it must 
be proved in solemn form ; unless the will is proved in .<-,omo form, no 
grant of probate can be made merely on the consent of the parties. 
The only issue in a probate proceeding relates to the genuineness and 
due execution of the will. Though a contentious proceeding for a 
probate takes, under S. 83 of Probate Act, as nearly as maybe, the 
form of a suit, an agreement or compromise, as regards the issue of 
genuineness of the will, if its effect is to exclude evidence in proof of 
the will, is not lawful within the meaning of S. 376, O.P.G. , 1832. 31 
C. 357 = 8 O.W.N. 197. & 

(6) Parties actually engaged in contesting a will upon any of the grounds upon 
which such contests are permitted, may compromise all matters of 
difference arising out of such contest and allow the disputed will to 
be established, and such agreements when fairly made will be enforced. 
In re Gracelon, 43 Am. St. Eep. 134, cited in 14 O.W.N. 967 (970). H 

(c) So, Whore on the executors propounding a will, the widows of the deceased 
entered caveat, but before the case came on for hearing, the parties 
settled their differences and the caveators withdrew their objections 
on the executors undertaking inter alia to pay them a fixed monthly 
allowance although the will provided an allowance to them only out 
of the surplus income, held that the agreement having boon entered 
into in order to settle a bona fide dispute was enforeible, 14 O.W.N. 
967. 1 

(16) How far a compromise as to due execution of will is valid. 

(«) A compromise .as regards the due execution of a will, if its effisct is to ex- 
clude evidence in proof of the will, is not lawful within the meaning 
of 0. XXIII, B. 3, 0.P.C., 1908, and no probate can be granted merely 
because the caveator consents to the grant. Such an agreement is 
against public policy, for its object is to exclude inquiry into the 
genuineness of the will which it is the duty of the Probate Court to 
make. 6 Ind. Oas. 912. J 

(b) So when Probate has actually been revoked by the Court of first instance 
on the ground that the will propounded is a forgery, the partic.s arc 
not entitled to bring the matter on appe.al arid then by compromise 
to obtain a reversal of the decision and a revival of the probate with- 
out any .adjudication on the merits, 6 Ind. Oas. 912, K 

(IG) How far a compromise in a revocation proceeding is valid. 

A proceeding for revocation of probate is not a suit with the meaning of 
0. XXJII, Er. 3, O.P.C., and therefore it is not competent to the 
parties to adjust the matter in difference by a compromise. 0 Tnd. 
Cas. 912. L 

(17) Compromise of probate action, on whom bind,ing. 

As to this, see notes under S. 50, supra. M 
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The proceedings of the Court of the District Judge . . . .shall. ...be 
regulated, so far as the circumstances of the case will admit, by the 
Code of Civil Procedure ” — {Continued). 

(IS) Whether a review lies in testamentary proceedings. 

(r/,) The question was not decided, but Sargent, J. was of opinion tlia.t a review 
lies. See 5 B. 63S (641). N 

{h) According to Messrs. Philip and Trevelyan, a person, who would not other- 
wise be entitled to re-open probate proceedings, might be entitled to 
apply for a review of judgment for any of the reasons mentioned in 
the C.P.O., Act V of 190S, 0. 47, r. 1, Ph. & Trev. 376. 0 

(19) Non-contentious application for revocation being governed by S. 5S and not 
S. S3 is a miscellaneous proceeding. 

(ffl) The section applicable to a non-contentious application for revocation of 
probate is S. 65 and not S. 83 of the Probate Act, and so, it is a mis- 
cellaneous proceeding and not a regular suit. 4 0-W.N. 600. P 

(b) The costs in a proceeding for revocation of probate should be assessed as in 
a miscellaneous proceeding. 4 O.W.N. 602. Q 

(20) Procedure to be followed is that in the Act and not that in the English cases. 

A special procedure having beoii laid down iir the Act, the English cases do not 
apply in matters of procedure. 4 B.L.R. App. 49. R 

N.B.- -See also notes under S. 83, infra. 

(21) Limitation for application for probate or letters or administration. 

(i) No law of limitation governs applications for probate or lettcm of adminis- 

tration, though long unexplained delay may throw doubt on the 
genuineness of the will propounded. 6 C. 707 = 8 C.L.R. 52 ; sec, also, 
8 M. 207 ; 19 0. 48. H 

(ii) The reason for the exemption of applications for probate from the opera- 

tion of the Limitation Act, probably, is, that the application for pro- 
bate is in the nature of an application for permission to perform a 
duty created by a will or for recognition as a testamentary trustee, 
and the right to apply continues so long as the object of the trust 
exists, or any iiart of the trust, if really created, remains to be execut- 
ed. 17 M. 379 (381). T 

(iii) An application for probate or letters of administration is not governed 

by Art. 178 of Sch, II of the Limitation Act, XV of 1877, which applies 
only to applications under the C.P.O. 7 B. 213. U 

(iv) The general words of Art. 178 must not bo road irrespective of the latter 

part of the Article, which refers to the Godo of Civil Procedure, and 
applications contemplated by that Article must he taken to mean 
applications under that Code. The Limitation Act does not profess to 
provide for all kinds of applications whatsoever, 10 A. 350 (353). Y 

(v) Art. 178 has no reference to an application by which a miscellaneous pro- 

ceeding is instituted, as opposed to a regular suit, and which is not 
made under the Code of Civil Procedure. 4 0.0.224 (226), W 

(vi) Sec, also, 8 M. 207 ; 19 C, 48 ; 6 G. 00=6 C.L.R. 345. X 

(22) No limitation for applications for revocation. 

As to this, see notes under S. 50, mjpra. 
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i. — *• The proceedings of the Court of the District Judge shall be 

regulated, so far as the circumstances of the case will admit, by the 
Code of Civil Procedure”— {Gonchided). 

(23) Delay in application should be explained. 

(o) Delay in making the application should be explained, as, although the law 
of limitation does not apply, lapse of time may be a circumstance to 
be taken into consideration in ascertaining whether the will is genuine. 
See 17 M. 379 ; Ph. and Trev. .393. 2 

(6) In England, if three years have expired from the death of the testator, the 
delay is required to be explained. See I Will, Exors. lOthEd., 234. & 

(24) Delay in application for probate or for its revocation may be explained. 

As to this, see notes under S. 50, supra. B 

N.B. — See also provisions of S. 80, w/m. 

(26) No section in the Probate Act corresponding to S. 239 of the Succession Act 

providing for appointment of Receiver. 

There is no section in the Probate and Administration Act corresponding to 
B. 239 of the Succession Act which provides for the appointment of 
a receiver to take and keep possession of the property of a deceased 
person until a grant of probate or letters of administration. G 

(26) But the High Court can always appoint a receiver in testamentary proceed- 

ings. 

Although S. 239 of the Succession Act has not bean incorporated m the Pro- 
bate and Administration Act, the High Court has power to appoint a 
receiver in a testamentary suit, under the general provisions of tho 
O.P.O. 17 B. 388. D & E 

(27) When a receiver will be appointed as against an executor or adrainistator 

in England. 

A receiver may be appointed on ground of misconduct, waste, or improper 
disposition of the assets, or absence from jurisdiction, or bankruptcy 
of a sole executor or administrator, though not merely on tho ground 
of his poverty. II Will. Exors, lOth Ed., 1616, p 

(28) Chancery rule not applicable to the case of an executor of a Mahoinedan. 

The rule of tho Court of Chancery, that a receiver will not bo appointed 
against an executor unless gross misconduct was shown, is not appli- 
cable to the case of an executor of the will of a Mabomedan . 19 
B. 83. G 

(29) Power of High Court to enjoin the Administrator-General to collect and hold 

assets until right of succession or administration is ascertained. 

As to this, see S. 18, Act II of 1874. H 

(30) Power of District Judge to take charge of property of deceased persons pending 

report to Administrator-General. 

As to this, see S. 64, Act II of 1874 • 


I 
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When Probate or 
administration may 
be granted by Dis- 
trict Judge 1. 


56. Probato of the will or letters of administration to the estate 
of a deceased person may be granted by the 
District Judge under the seal of his Court, if it 
appears by a petition, verified as hereinafter 
mentioned, of the person applying for the same 
that the testa, toror intestate, as the case may be, had at the time 
of his decease a fixed place of abode, or any property, moveable 
or immoveable, within the jurisdiction of the Judge. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 240 of the Indian Succession Act, X of 1SG5. J 

(2) Corresponding English Law. 

S. 56 is based on S. 46 of the English St. 20 & 21 Viet. 0. 77. K 


/, — IVAe/J probate or administration may be granted by District Judge.*’ 

(1) District Judge, definition. 

A to'^tliis, see S. 3, supt-a. L 

(2) Test of jurisdiction under the section. 

(a) Under S. 66 of the Probate Act, a District Judge has Jurisdiction to grant 
probate of a will executed out of British India by a person who is not 
a British subject, if the testator had at the time of Ms death moveable 
or immoveable property within the jurisdiction of the Judge. 20 B. 
607, M 

(h) Where a person had no fixed place of residence at the time of his death, the 
Judge of the district in which his debts wore, was held to have author- 
ity to grant a certificate under Act XXVII of 1860. 20 W, R. 266, N 

(c) The District Judge of Thaua was held to have jurisdiction to grant probate 
of a will of a Hindu woman devising immoveable property situated in 
Thana, though the will was executed in Bombay. 9 B 241, 0 

(fZ) Under S. 56 of tho Probate Act, a District Judge has jurisdiction to grant 
probato of a will executed out of British India, by a person who is not 
a British subject, if the testator had at the time of his death moveable 
or iinmoveablo property within the jurisdiction of the Judge. 20 B. 
607. P 

(3) Where there is neither residence nor property within the jurisdiction, the grant 

may be refused. 

(a) Where the deceased died without the jurisdiction of the Court and left no 
property at any place under its jurisdiction, except some trifling arti- 
cles, the District Judge was held to have properly exercised his dis- 
cretion vested in him under Ss. 56 and 57 of the Probate Act in refus- 
ing to grantletters of administration. 1 Bora. L.E. 666. Q 

(h) A District Judge cannot grant alettors i^of administration to a T’arsi if tho 
deceased had not at the time' of his death a fixed place of abode or any 
property within his district. 17 B. 689. R 
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j,—“ When probate or administration may be granted by District Judge ” 

— {Cotickided) . 

(c) Where the deceased did not live in, or leave goods or eflects, within the 
liiiiits of the Presidency of Madras, tho High Oourt of Madras was 
held to have no jurisdiction to grant probate or letters of administra- 
tion to his estate. The jurLsdiction of the District Courts is similarly 
circumscribed under S. 240 of the Succession Act, corresponding to 
S. 86 of the Probate Act. 24 M. 120. S 

(4) “Dwell,” “reside” and “ abide,” meaning. 

For a discussion of the meaning of the words, “ dwell,” “reside,” and 
“abide,” see 14 B. 541; 7W,R, 349. T 

(5) Jurisdiction in applications for reYocation. 

As to this, see notes under S. 50, s«2)TO. U 

57. When the application is made to the Judge of a district [g, 241 .] 

in which the deceased had no fixed abode at the 

Disposal of apph- Qf death, the Judge may in his discretion 

oationmadetoJudge ’ ^ " 

of district in which refuse the application, if in his judgment it could 

abode^L disposed of more justly or conveniently in 

another district, or, where the application is for 
letters of administration, grant them absolutely, or limited to the 
property within his own jurisdiction. 

(Notes). 

General. 

Cori'esponding Indian Law, 

This section corresponds to S. 241 of the Indian Succession Act, X of 18G5, 
but with the words “ the Judge may in his discretion refuse ” in place 
of the words “ it shall be in the discretion of the Judge to refuse ” of 
the latter section. Y 

I . — “Disposal of application made to Judge of district in which deceased had 
no fixed abode. ” 

When the discretion under the section does not apply, 

The discretion vested in a Judge by S. 57 of the Probate Act does not extend to 
a case where there is no Court of concurrent jurisdiction in India to 
which application for probate can be made. 20 B. 607. W 

58. pL'obate and letters of administration may, upon application [S. 241-A.] 

. , for that purpose to any District Delegate, be 

Probate and letters , , , 1 . , . , ® . 

of administration gL'aiited by him m any case in which there is no 
contention, if it appears by petition (verified as 
hereinafter mentioned) that the testator or intes- 
tate, as the case may be, at the time of his deat.Ii had liis fixed place 
of abode witliin the jurisdiction of such Delegate. 
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(Notes), 

lienerai. 

CoMesponding Indian Law. 

'.Cilia section correapoiids to S. ‘241-A- of the Indian SnoccHaion Act, X of i8t>5, 
but with the word.? “had hia lixod place of abode ” in place of tlie word 
“ lusided ” of the latter section, X 

/.—“Probate and letters of administration may be granted by Delegate. 

(1) Kestricted powers of District Delegates, 

(n) By S. 58, the powers of District Delegates are restricted; they can make 
grants (1) only when there is no contention and (2) only when the 
deceased had “at the time of his death his fixed place of abode” within 
jurisdiction ; not when his property lies there- Sec Majumdar, 559. XI 

(6) See, also, Ss. 73, 74 and 75, infra. Y 

(2) Contention, meaning. 

As to this, see S. 73, Explanation, infra, Z 


59, Probate or letters of administration shall liavo eliect over 
clusivencss of property, moveable or immoveable, of tlic 


ConclusivenCSS of ur 

probate or letters of deceased throughout the Province in which the 
administration 1. • / n j i 

same is (or are) granted, 

and shall be conclusive as to the representative title against all 
debtors of the deceased, and all persons holding property which 
belongs to him, 

and shall afford full indemnity to all debtors paying their debts, 
and all persons delivering up such property to the person to whom 
such probate or letters of administration shall have been granted : 


Effect of unlimited Provided that probates and letters of adniinis- 

probates, etc., grant- , 
cd by certain Courts. tratlOll granted — 

(a) by a High Court, or 

(Zj) by a District Judge, where the deceased at the time of 
his death had his fixed place of abode situate within 
the jurisdiction of such Judge, and such Judge certifies 
that the value of the property affected beyond the limits 
of the Province does not exceed ten thousand rupees, 
shall, unless otherwise directed by the grant, have like 
effect throughout the whole of British India. 

(Old Acts). 

Acfc XII of 1891 By this Act, tire words “or arc” in the itlilincof S. 59 wore 
■ ■. ■„ added. ■■ 

Act VI of 1900 S. 47 of this Act substituted the words “Chief Court of Lower 
Burma ” in place of tho words “Court of the Recorder of. Rangoon ’’ 
in the proviso to tho section. 
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Act VIII of 1903 


B. 3 of this Act substituted the present proviso in place of 
the original proviso which ran as follows 

“ Provided that probates and letters of administration granted by a High Court 
established by Royal Charter, or by the Chief Court of the Punjab, or 
by the Court of the Recorder of Rangoon shall unless otherwise direct- 
ed by the grant, have like effect throughout the whole of British India. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 242 of the Indian Succession Act, X of 1S65, but 
with the word “property” used in place of the words “property and 
estate ” of the latter section. A 

(2) Corresponding English Law . 

S. 59 corresponds to S. 62 of the English St. 20 and 21, Viot., c. 77. B 

(.3) Scope of the section. 

S. 59 points out expressly the effect which grants of probate and of letters of 
administration are to have over property, and the extent to which they 
are to be conclusive. 7 W.R. 338 (344). C 

(4) Grants to the Administrator-General are not governed by this section, 

(a) Grants of letters of a^ninistration to the Administrator-General are made 
to him by virtue of Act II of 1874 and are not in any way affected by 
the provisions of Act XIII of 1875. The form of grant should be 
general and unlimited. 4 C. 770=4 C.L.R. 42, D 

(5) Before the passing of this Act, the High Court of Calcutta was held to have 
no power to grant letters of administration to the Attorney of the 
executor of a deceased in respect of assets situate in the Punjab though 
it can grant them to the Administrator General in respect of such 
assets under the Administrator-General’s Act, XXIV of 1867. 1 B. 
L.R.O.C, 3. E 

I.— Conclusiveness of probate or letters of administration.” 

(1) ProYinoe, definition. 

As to this, see S. 3, sup'a, F 

(2) British India, meaning. 

As to this, see notes under S. 1, supra, G 

(3) Probate cannot be granted of a Cutchi Meraon under this section to take effect 

throughout India. 

Cutchi Memons being Mahomedans, probate cannot bo granted to a will of 
a Cutchi Memon testator to take effect throughout India. 6 B. 

' 452. H 

(4) Probate of a Hindu will has the same effect as that mentioned in the section. 

The effect of the Hindu Wills Act, which makes (among others) Ss. 180 and 
242 of the Succession Act applicable to Hindus, is to make the probate 
of the will evidence of the will against all persons infccre.st(id under the 
will. 8 B.L.R, 208 (Decided before the amendment of the Hindu 
Wills Act). I 
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i.~“ Couclmlveitess of probate or letters of administration ’’—{Continued). 
(5) Probate of a Mahoraedan will— Its effect. 

The effect of probate of a Maliomedan will granted under the Probate and 
Administration Act is limited to the effect given to it by the terms of 
the Act itself ; see Ss. 4, 59 and 88. They cannot he applied so as to 
give the probate the effect of an estoppel as to the will and its contents. 
33 C. 116 (P.C.). J 

{6) Probate granted by the Bombay High Court is effective over property in 
Zanzibar. 

The Indian Succession Act being made applicable to Zanzibar, probate granted 
by the Bombay High Court is effective over property in Zanzibar of 
the Bombay Presidency. 8 Bom. L.R. 725. K 

(7) Probate is conclusive not only as to the representative title, but also as to the 
validity and contents of the will. 

S. 69 while stating that the probate shall be conclusive as to the representative 
title, is silent as to its effect with respect to the validity and contents 
of the will. Its conclusive effect in the latter respect is really the conse- 


quence of the exclusive Jurisdiction of the Court of Probate. 6 0. 
460 (463), Per White, J. h 

{8) Probate what it conclusively proves. 

As to this, see notes under S. 12, stipra. M 

^9) Probate of what is not conclusive. 

As to this, see notes under S. 12, supra. N 

(10) No difference in the effect of probate upon real and personal property. 

As to this, see notes under S. 12, supr-a, 0 

(11) Legal consequences of grant of probate. 

As to this, see S. 12, sttpra. P 

(12) Grant of Probate will not affect rights of objector. 

As to this, see notes under S. 12, supra. Q 

(13) Refusal to grant probate— Effect. 

As to this, see notes under S, 12, supra. R 

(14) Probate limited to part of estate cannot be granted, where whole estate vested 
in executor. 

As to this, see 6 B. 460, cited under S. 4, supra. S 

(16) Probate does not bar a regular suit for the construction of the will though 
incidentally decided in the probate proceedings. 

As to this, sec notes under S. 12, Sttpra. T 

(16) Effect of S. 41 of the Evidence Act on question of probate. 

As to this, see notes under S. 12, supra. U 

(17) Judgment of probate Court cannot be barred by judgment in proceeding inter 
partes. ' 

As to this, see notes under . S. 12, stipra, ¥ 

(IS) Grounds onjwhich probate could be impeached. in a Civil Court— Effect of S. 44 
of the Evidence Act. 

As to this, see notes under under S. 12, supra. W 
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i. — “ Conclusiveness of probate or tetters of Mministraiion ’*—{Conchided}. 

{19) Grant of letters of administration, conclusive proof of grantee’s representa- 
tivetitle. 

An order granting letters of administration to a person, is, under S. 41 of tho 
Evidence Act, and S. 59 of the Probate Act ccnclusivo proof of the 
representative title of the grantee against all debtors of the deceased 
and all persons holding property which belonged to the deceased. 25 


0. .354 (369;. X 

(20) Letters of Administration whether sufficient to prove disputed will. 

As to this, see notes under S- 12, SMpm. Y 

{•21) No Court other than a Court of Probate can go behind the grant. 

As to this, see notes under S. 12, supra. Z 

{22) When a plea of res judicata is effectual in a probate Court. 

As to this, see notes under S. 12, supra. A 

{2-3) Effect of probate or letters granted to Administrator-General. 

As to this, see Ss. 14 ond 23-A of Act TI of 1874. B 


60- (1) Where probate or letters of administration has or [s. 2iS2-A.] 

Transmission to granted by a Court with the effect 

High Courts of oer- referred to in the pro^dso to section 59, the High 
under^proviso^ to^ S^. Court or District Judge shall send a certificate 
thereof to the following Courts, namely : — 

{a) when the grant has been made by a High Court, to each 
of the other High Courts, 

(5) when the grant has been made by a District J udge, to 
the High Court to which such District Judge is subor- 
dinate and to each of the other High Courts. 

(2) Every certificate referred to in sub-section (1) shall be to 
the following effect, namely : — 

“I, A.B., Eegistrar (or as the case may be) of the-Higli Court 
of Judicature at (or as the case may be), here- 
by certify that on the day of the High Court of 

Judicature at (or as the case may be) granted probate 

of the will (or letters of administration of the estate), of G.D,, late 
of deceased, to E- E. of 

and (J. H. of , and that such probate (or letters) 

has (or have) effect over all the property of the deceased tlirongli- 
out the whole of British India;” 

and such certificate shall be filed by the High Court receiving 
the same. 
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(3) Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in section 62 and 64, to be 
situate within the jurisdiction of a District Judge in another Pro- 
vince, the Court required to send the certificate referred to in sub- 
section (1) shah send a copy thereof to such District Judge, and 
such copy shall be filed by the District Judge receiving the same. 

(Old Acts). 

Jet VIII oj S. 3 of this Act substituted the present S. 60 in place of the 

original one which fan as follows ■ 

Whenever a grant of probate or letters of administration is made by a Court 
with such effect as last aforesaid, the Registrar, or such other officer 
as the Court making the grant appoints in this behalf, shall send to- 
each of the other Courts empowered to make such grants, a certificate- 
to the following effect : — 

I. A.B., Registrar, [or as the case may be] of the High Court of Judicature at- 
[or as the case may be] , hereby certify that on the 
day of 188 the High Court of Judicature at 

[or as the case may be] granted probate of the will [or letters of ad- 
ministration of the estate] of O.D., late of decea- 
sed, to E.R., of and Or. H., of , .and 

that such probate [or letters has [or have] effect over all the property 
of the deceased throughout the whole of British India ; 
and such certificate shall be filed by the Court receiving the same.” 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 24‘i-A of the Indian Succession Act, X of 1865. C'- 

l.—“ Transmission to High Courts of certificates of grants under proviso 
to S. 59.” 

(1) High Court, definition. 

As to this, see notes under Q. 52, mjW'a. 

(2) British India, meaning. 

As to this, see notes under S. 1, supra, E 

2^3.] 01 , The application foT probate or letters of administration, if 

made and verified in the manner hereinafter 

Conclusiveness of mentioned, shall be conclusive for the purpose of 
application for pro- -i • • .n « , . . 

bate or administra- authorizing the grant 01 probate or admmistra- 

tion, and no snoh grant shall be impeached by 
reason that the testator or intestate had no fixed 
place of abode or no property within the district at the time of his 
death, unless by a proceeding to revoke the grant if obtained by a 
fraud upon the Court. 
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(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 243 of theindiati Succession Act, X of 1865. F 
,{2) Corresponding English Law. 

S, 61 is based on S. 47 of the English, St, 20 and 21, Viet. 0. 77. & 

/. — “ Coaclusiveness ot application for probate or administration 
if properly made andl verified.*’ 

(1) Scope of Ss. 61, 62 and 64. 

These sections are enacted for jurisdictional and not for fiscal purposes ; they 
are enacted for the purpose of authorizing the grant of administration 
and rendering it conclusive even though there might be incorrect 
statements or omissions in the application upon which the grant is 
issued, and have no reference to the valuation of the estate for the 
purpose of levying a Oourt-fee upon it. 21 B. 673 (676), H 

-(2) Where assets out of jarisdiotion discovered after grant by District Judge — Pro- 
cedure. 

As to this, see notes under S. 64, infra, I 

62, Application for probate or for letters of administration 244.] 
Petition for pro- with the will annexed shall be made by a petition 
distinctly written in English or in the language 
in ordinary use in proceedings before the Court in which the appli- 
cation is made, with the will, or, in the cases mentioned in sections 
24, 26 and 26, a copy, draft or statement of the contents thereof, 
annexed, and stating 

the time of the testator’s death, 

that the writing annexed is his last will and testament, or as 
the case may be, 

that it was duly executed, . . 

the amount of assets which are likely to come to the peti- 
tioner’s hands ; .... 

and, where the application is for probate, that the petitioner is 
the executor named in the will. 

In addition to these particulars, the petition shall further state, 
when the application is to the District .Judge, that the deceased 
•at tlie time of his death had a fixed place of abode or had some 
property situate within the jurisdiction of the Judge ; and, 

When the application., is , to a District Delegate, that the 
deceased at the time of his death had a fixed place of abode within 
the jurisdiction of such Delegate. . 
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When the application is to the District Judge and any portion 
of the assets likely to come to the petitioner’s hands is situate in 
another Province, the petition shall further state the amount of such 
assets in each Province and the District Judges within whose juris- 
diction such assets are situate. 

(Old Act). 

Act YJII of 1903. S. 3 of this Act added the last para to S. 62, 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 244 of the Indian Succession Act, X of 1865, but 
contains iii addition the words “ or, in the cases mentioned in sections 
24, 25 and 26, a copy, draft or statement of the contents thereof.” J 

(2) Scope of S. 62. 

As to this, see notes under S. 61, stipra. K 

/. — “ Petition tor probate.” 

(1) District Judge, definition. 

As to this, see S. 3, sttpra. Li 

(2) “ Due execution’’ of a will, what it implies. 

“ Due execution” of a will implies not only that the testator was in such a 
state of mind as to he able to authorise, and to know he was authoris- 
ing, the execution of a document as his will, but also that he know 
and approved, of the contents of the instrument. 21 0.279. M 

(3) Presumption of due execution and attestation. 

(а) III the absence of evidence to the contrary, there is a presumption, even 

where the witnesses do not recollect the facts attendant on the exe- 
cution, that the Will was duly executed .and attested. Burqoipiev. 
Sho’wler, 1 Rob 5 ; In re Puddophatt, 2 P. & D. 97; Cooper v. Booket^ 
3 Curt. 649 ; Lloydv. Roberts, 12 Mop. P. C. 158 ; Wright v. Sander- 
son, 9 P.D. 149. ; Blake v. Blake, 7 P.D. 102. N 

(5) If a Will on the face of it appears to be duly executed, the presumption is 
07nnia esse rite acta,” ev&n though there .should be an attestation 
clause, omitting to state some essential particular. Wright v. Sander- 
son, 9 P. D. 149 ; Lloyd V. Roberts, 12 Moo. P. 0. 158. D 

(4) “ Assets ” meaning. 

{a) The term assets” means and includes, “ property of a deceased person 
chargeable with and applicable to the payment of his debts and 
legacies.” It would, therefore, include immoveable property. 25 0. 
6,5 (73) ; 25 0, 54 (58). F 

(б) “ Assets” includes lease-holds, as well as cash and promissory notes. 1 M. 

H.O. 171 (175). g 

(5) Petition must state a// the assets likely to come into the petitioner’s hands. 

A petition for letters of administration should state all the assets which are 
likely to come into the petitioner’s hands, not only a part of them. 
22 M, 345. a 
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Petition for probate ”~(Concliided). 

(6) Enough if the property set out in the petition was in the possession of the de- 
ceased at time of his death. 

In an application for probate, it is sufficient for the purpose of giving jurisdic- 
tion under the section, that the property alleged by the petition to 
have been situate within the jurisdiction of tho Judge should have 
been in the possession of the testator at the time of his death. 4 0. 
L.R. 498. S 

(7) Object of the rule requiring a statement of the assets likely to come into the 
petitioner’s hands. 

The object of the rule requiring the executor to state in his application for 
probate the amount of assets which are likely to come to his hands, 
is only to furnish a basis for testing the accuracy of the subsequent 
inventory and accounts. 21 B. 139 (162). T 

(8) In Calcutta the petition must also contain a statement of the basis of y aluation. 

In Calcutta, the petition must also containing a statement containing such de- 
tails as will show fully how and on what principle the value is calculat- 
ed or arrived at. Rules of 1st March 1878 cifecZ in Ph. & Trev. 384. 0 

(9) In Calcutta the petition for an unlimited grant must contain an undertaking in 
case of discovery of other assets. 

Where it is sought to obtain an unlimited grant, it must be stated in the peti- 
tion, that, so far as the petitioner has been able to ascertain, there 
are no property and effects besides those si^ecified as required by 
S. 99, (i.e., his moveable and immoveable property in each of the 
Provinces), and the petitioner must undertake, in case of its being 
afterwards found that there are other property and effects, that he; 
will pay the Court-fee payable in respect thereof, and also in the case 
of letters of administration, that he will give such further bond of tho 
nature contemplated by S. 76 with a surety or sureties as ho may at 
any time be called on by tho Registrar to give. Rule of 21st June 1875 
cited in Ph. & Trev. 884. Y 

(10) Executor’s petition need not contain a list of the heirs and relations of the tes- 
tator. 

An executor of a will is under no obligation to set out in tho application for 
the probate a complete or any list of the heirs and relations of the 


testator. 7 P.R. 1902. W 

(11) Appointment of executor may be express or implied. 

As to this, see notes under S. 7, supra, X 

(12) Application for probate may be made in forma pauperis. 

As to this, see notes under S. 55, supra, Y 

(13) Nuncupatiye will under Hindu Law — Yalidity and proof. 

As to this, see notes under heading “ will” in S. 3, sv,pra. % 

(14) Probate may be granted of a nancupative will. 

There is nothing in tho Probate or Succession Act to prevent probate being 
granted of a nuncupative will. 24 B, 8. A 

(16) Jurisdiction in applications for revocation. 

As to this, see notes under S. 50, s%m. B 

(16) Duty of executor or administrator to exhibit inventory and account. 

As to this, see S, 98, infra, & 
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63. In cases wherein the will, copy or draft is written in any 
In what, cases language other than English, or than that in 
ordinary use in proceedings before the Conrt, 
tion 1. there shall be a translation thereof annexed to the 

petition by a translator of the Conrt, if the language be one for 
Verification of which a translator is appointed ; or, if the will, 
other copy or draft be in any other language then by 

translator, a,j;jy person Competent to translate the same, in 

which case such translation shall be verified by that person in the 
following manner : — 

“ I (,i, JB.) do declare that I read and perfectly understand the 
language and character of the original, and that the above is a true 
and accurate translation thereof.” 

(Notes). 

(ieneral. 

Corresponding Indian Law. 

This seotioir corresponds to S. 245 of the Indian Succession Act, X of 1866, but 
with the words ‘ will, copy or draft ” used iii place of the word 
“will " in the latter section. Cl 

what cases translation of will to be annexed to petition. ” 

(1) Practice of the Calcutta High Court, 

In Calcutta, where the will is in any of the Eastern or foreign languages or 
characters, there shall bo a translation thereof annexed by one of the 
sworn interpreters of the Court, if it be a language for which an inter- 
preter is appointed, or if it be any other language, then by any person 
competent to translate the same, in which ease, such trafislation 
shall be accompanied by an affidavit of the translator that he read 
and perfectly understood the language and character of the, original, 
and that the same is a true and accurate translation. Belchamber’s 
Buies-, 741. D 

(2) Probate where will in foreign language. 

As to this, see notes under S. 6, mjjra. E 

65. Application for letters of administration 
of^l1S.stotio?L shall be rnadeby petition distinctly written as 
aforesaid, and stating 

the time and place of the deceased’s death, 
the family or other relatives of the deceased., and their respec- 
tive residences, 

the right in which the petitioner claims, 
the amount of assets which are , likely to come to the peti- 
tioner’s. hands. • ■ 
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In addition to these particulars the petition shall further state, 
when the application is to a District Judge, that the deceased 
at the time of his death had a fixed place of abode or had some 
property situate within the jurisdiction of the Judge ; and 

when the application is to a District Delegate, that the deceas- 
ed at the time of his death had a fixed place of abode within the 
jurisdiction of such Delegate. 

when the application is to the District Judge and any portion 
of the assets likely to come to the petitioner’s hands is situate in 
another Province, the petition shall further state the amount of 
such assets in each Province and the District Judges within whose 
jurisdiction such assets are situate. 

(Old Act). 

AciS Ylll of 1903 : — S. 3 of this Act added the last para to S. 64. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 2-46 of the Indian Succession Act X of 1865. F 

(2) Scope of S. 64. 

As to this, see notes under S. 61, supra. Ct 

I. — Petition for letters of administration. ” 

<1) “ Assets ” meaning. 

As to this, see notes under S. 62. supra. H 

(2) Where assets out of jurisdiction discovered after grant by District Judge — Pro- 
cedure. 

Where, after letters of administration have been granted by a District Judge, 
it is found that there is property left by the deceased outside the 
jurisdiction of the District Judge, and it therefore becomes advisable 
to obtain letters of administration from the High Court, the proper 
course is for the grantee to apply to the District Judge to revoke the 
letters granted by him, and after obtaining their revocation, to apply 
to the High Court for a new grant. 25 A. 355 — 23 A. W.N. 62. See 
also 1 B.L.E. O.C. 19. I 

(3) Before making a grant under the section Court bound to consider whether there 

is any estate to be administered. 

{a) Under S. 64 it is no doubt not necessary for the Probate Court to decide 
what assets are likely to come to the h.ands of a Petitioner for letters 
of administration, but it is also the duty of the Court in granting 
letters of admimstratioh to consider whether there is any estate what- 
ever to be administered. 14 O.W.N. 463 = 5 Ind. Cas. 395. . . ' J 


24 


;s. 246.] 
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i . — “ PetHmti for letters of ndministratioa {Concluded). 

(&) So where the object of th.e litigation appeared to be not to administer the 
estate of the deceased — a Hindu, who had died in 1875 and was 
carried by his widow in possession till 1907 — ,but really to obtain a 
declaration of heirship so as to fortify the successful party in any 
regular suit that may be instituted, the High Court held that no 
grant should be made, although objection on this ground was taken 
for the first time in appeal from the order of the District Court 
granting letters of administration. 14 G.W.N. 463 — 5 Ind. Cas. 39o.K 

(4) Except under special circumstances, general letters of administration should 
be obtained. 

As to this, see notes under S. 14, szi^ra. L 

(5) District Judge, definition. 

As to this, see S. 3, supra. M 

65. Every person applying to any of the Courts mentioned in 
Additional state- proviso to Section 59 for probate of a will or 

ments in petition for letters of administration of an estate, intended to 
probate &c 1. have effect thronghoiit }3ritish India, shall state 

in his petition, in addition to the matters respectively required by 
sections 62 and 64, that to the best of his belief no application 
has been made to any other Court for a probate of the same will or 
for letters of administration of the same estate, intended to have 
such effect as last aforesaid, 

or, where any such application has been made, the Court to 
which it wavS made, the person or persons by whom it was made, 
and the proceedings (if any) had thereon. 

And the Court to which any application is made under the 
proviso to section 59 may, if it think fit, reject the same. 

(Notes). 

QeneraL 

Correspondiug Indian Law. 

This soofciou correspouda to S. 246- A of tho Indian Succe.saion Aofc X of 1865. N 
Additional statements in petition for probate.*’ 

British India, definition. 

As to this, see notes under S. 1, supra. 0 

66. The petition for probate or letters of administration shall 

^ , , , in all cases be subscribed by the petitioner and 

Fatition for proljate , t . i, i ■ r. 

or administration to his pleader, II any, and shall be verified by the 

be signed and verifi- petitioner ill the following manner or to the like 

effect : — 

“ I {A.B.), the petitioner in the above petition, declare that 
what is stated therein is true to the best : of my information and 
belief.” 
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(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 247 of the Indian Succession Act X of 1865. P' 

(2) Analogous proyision in the C, P. C. 

Compare S. 64 with Order 6, Eules 14 and 15 (1) of the C. P. 0. (1908). Q ■ 

l.—“ Petition for probate or administration to be signed and veriffed.^*" 

(1) Yerification, object. 

The object of verification is to secure good faith in the averments of the party,. 

as by the verification of a plaint, the plaintiff makes its statements- 
his own. Hukam Chaad, died in Majuindar, 569. R- 

(2) Administrator-General may verify by his signature only. 

(а) A petition by the Administrator-General for letters of administration is 

sufficiently verified by his simple signature under S. 12 of Act II of 
1874, which Act does away with the requirements of the rule so far 
as proof of the statements as to assets is concerned. 20 0 . 879. S 

(б) The Administrator-General, as a public officer, by S. 12 of Act II of 1874,. 

is exempted from verifying otherwise than by his signature any'’ 
petition presented by him under the provisions of the Act. 26 0. 
404 (406) = 3 G.W.N. 298. T 

(o) See S. 12, Act II of 1874. U 

67. Where the application is for probate, or for letters of admi- 
Verificatiori of nistration with the will aune.Ked, the petition 
by^^oriT vSiies^^^’^to verified by at least one of the wit- 

will 1. nesses to the will (when procurable) , in the man- 

ner or to the effect following : — 

“ I {G. D-)., one of the witnesses to the last wd.ll and testament 
of the testator mentioned in the above petition, declare that I was 
present and saw the said testator affix his signature {or mark) thereto 
{as the case may he) {or that the said testator acknowledged the 
writing annexed to the above petition to be his last will and testa- 
ment in my presence).” 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 248 of the Indian Succession Act X of 1866. ¥ 

“ Verification of petition for probate by one witness to wIlL ' * 

No proyision when attesting witness procurable. 

There is no provision in the Act as to what is to be done when an attostiiig 
witness is not procurable, and the required verification cannot bo 
made. Majupidar,57Q. W 


LS. 248. 


184 lot ¥ of 1881 (probate and, administration). [Ss. 67 to '69 

“ Verification of petition for probate by one witness to wiil”~{Gld.]. 

(2) When affidavit of attesting witness may be used. 

In a suit ior revocation of probate on the ‘ground of undue influence and 
incapacity, the affidavit of one of the attesting -witnossos who could 
not be found and which had been made 8 years before, was allowed 
to be read as evidence of execution and testamentary capacity. 
Gornall V. Mason, 19> 'P.'D- li2, X 

(3) When affidavit of person acq[ualnted with the signature may be used, 

. In Calcutta, if there is no proper attestation clause, the execution of the will 
must be proved by affidavit of person acquainted with the signatures 
on the will. See Hend. 3rd Edition, 312 and see cases therein cMed.Y 

N.B. — See also notes under S. 69, wfr a, 

tS. 249.] 68. If any petition or declaration which is hereby required to 

Punishment for be Verified contains any averment which the 
SSiororcfficiaiS person making- the verification knows or believes 
tioni. to be false, such person shall be subject to 

punishment according to the provisions of the law for the time being 
in force for the punishment of giving or fabricating false evidence. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 249 of the Indian Succession Act X of 18G5. Z 

Punishment for false averment in petition or declaration.’' 
Illustrative case. 

For a case in which sanction was accorded for prosecution for offences under 
■ ' Ss. 196 and 211, I.P.G., commited in the course of probate, proceed- 
ings, see 26 B. 785. A 


^ , District .Judgo_ may 69. In all cases it shall be lawful for the 

SpMwn, District Judge or District Delegate, if he thinks fit, 

to examine the petitioner in person upon oath, and also 
to require further evidence of the due execution of the wilD, 
require further right of the petitioner to the letters of ad- 

evidence, ministration,' as the case may be, and 

to issue citations calling upon all persons claiming to have any 
and issue citations interest, in' the estate of the deceased 2 to come 
to inspect 'pro-ceed- and see 'the ’ pTOceedings ^ before the grant of 
probate or letters -of administration; 


185 


S.*69] Act Y of 1881 (peobate and administeation). 

The citation shall be fixed up in some conspicuous part of the 
the Court-house, and also in the office of the 
Collector of the district, and otherwise published 
or made known in .such manner as the Judge or 
Delegate issuing the same may direct. 

(Where any portion of the assets has been stated by the peti- 
tioner to be situate within the jurisdiction of a District Judge in 
another Province, the District Judge, issiiing the same shall cause 
a copy of the citation to be sent to such other District Judge, whO' 
shall publish the same in the same manner as if it were a citation 
issued by himself and shall certify such publication to the District 
Judge who issued the citation.) 

(Old Act). 

Act VIII of 1903:— S. 3 of this Act added the last para to S, 69. 

(Notes). 

General. 

(1) Copuesponding Indian Law. 

This section corresponds to S. 250 of the Indian Succession Act, X of 1865. B- 

(2) Goppesponding English Law. 

S, 69 corresponds toS. Gi of the English. St, 20 and 21 Viet. C 77, G 

Proof in Common and Solemn form in English Law. 

(1) Proof in Common form, what is. 

A will is proved in Co;»mo)i/on;i, when the executor presents it before the- 
Judge, and in the absence of, and without citing, the parties interest- 
ed produces witnesses to prove the same. The will is proved simply 
on the oath or credit of the party propounding it. Majumdar, 573,. 
citing Shephard’s Touchstone, B 

(2) Proof in Solemn form, what is. 

A will is proved in SoZemn/omi or per festes, when it is proved inthe presonce 
of such as may protend any interest in the goods of the deceased, or 
at least in their absence, .after they have been lawfully summoned to 
see such will proved if they think good. (Ibid.) E. 

(3) Difference between the two forms of proof in English Law, 

In English law the difference between the Common fonn and the Solemn form 
consists in this, that the executor of the will proved in 
may, at any time within 30 years, be compelled, by a person having 
an interest, to prove it per tesfes in (Sofenm form though not when 
already proved in jSoZemw /orw. I Will. Exovs., 10th Ed., 242. F 

(4) Probate granted on proof in solemn form is irrevocable. 

As to this, see notes under S, SOn sMpm* & 
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General —(GoncZttfZe^) . 

(5) Executor may himself prove in Solemn form in the first instance. 

The executor himself, may, and oftexr does in prudence, prove the will in 
SoZenm/orm in the first instance, if there is any doubt as to the 
validity of the will, or possibility of any future opposition. (.Ibid.), 
243. H 

(G) Risks of Executor omitting to prove in Solemn form in the first instance. 

An executor, who omits to prove the will in Solemn form, in the first instance, 
incurs the risk, should he at a later period be called upon to establish 
the will, of the loss of material evidence by the removal, by death or 
otherwise, of material witnesses. And should the probate be revoked , 
he js liable to account for legacies paid under it, and his sole protec- 
tion is his right to be recouped by the recipients of such payments. 
Trist and Ooote, 13th Ed., 363. I 

(7) Acquiescence and receipt of legacy is no bar to citing executor to prove in 

Solemn form. 

(a) Even a next-of-kin who has acquiesced and received a legacy may compel 

an executor to prove the will in Solemn form, provided such next-of- 
kin brings his legacy into Court. Bellv. Armstrong, 1 Add. 370; 
Merry iDeather Y. Tnrmr, 3 Curt. 802; cited in I Will. Exors., 10th. 
Ed., 244—5. 3 

(b) See, also, notes under S. 50, supra, K 

(8) Executor who has proved in Common form may he cited to prove in Solemn 
form. 

As to this, see notes under S. .50, sujwa. L 

(9) Where executor who has poved in Common form is cited to prove in Solemn 
form— Procedure. 

Where an executor has proved the will in Common form, a party desirous of 
putting him to proof in Solemn form commences an action for revoca- 
tion, having finst cited the executor to bring in the probate. If the 
executor desires to sustain the Will, ho must either plead and pro- 
pound it ill the action for revocation, or he must commence an action 
himself to obtain proof in NoZeum/orm, I Will. Exors., 10th Ed., 
243 (cj. M 

“ Require further evidence of the due execution of the will. ” 

(1) Proof of execution of Will required before grant of pobate or letters of admin- 
istration. 

As to this, see notes under S. 19, sitpm. N 

(2) In non-contentious cases, prime facie proof of execution of will is sufficient for 
a grant of probate. 

Where an application for probate is unopposed, prima facie proof of the execu- 
tion of the Avill is sufficient to warrant the grant ot probate, it being 
of importance that the testator’s estate should be represented as 
speedily as possible, and the grant being- not irrevocable. 7 G.L.R. 
387 ; see, also, 23 W.R. 103 *, X G.L.R. 362 ; 9 B. 241. 0 
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1. — “Require further evidence ot the due execution of the will” 
~r{C<mtini(ed). 

(3) In contentions cases, what the Court should consider. 

In a case where a will is conte.sted, the Court is bound to consider, not only 
whether the alleged will was executed by the testator, but whether 
the will was valid or invalid, and whether probate of the will ought to 
bo granted. Every consideration which ought to induce the 
Court to refuse probate of the will mu.st be taken into account. 6 0. 

L. R. 176. F 

(4) Duty of Court in granting probate or letters of administration. 

It is the duty of the Court before it grants probate or letters of administration 
with a will annexed, to satisfy itself as best it can, that the will was 
■ duly executed and attested, that the testator understood its contents 
and intended the dispositions made thereunder, and was capable of 
exercising a sound judgment with regard thereto, that he was of sound 
and disposing mind, and was not incapacitated by minority, and that 
the making of the will was not caused by fraud, importunity or 
coercion. Ph, & Trev., 391. Q 

(5) Proof of testator’s knowledge and approval of the will how far necessary for 

the grant of probate. 

(a) For a grant of probate, proof of execution and of the consciousness of a 
testator is insufficient. It should be further sfiown that he knew of 
and understood the contents of the documents which he signed. 22 

M. 345. R 

(i) Probate is rightly granted where the Judge believes the witnesses who speak 
to the execution of the Will and the disposing mind of the testator. 
The rule in Tyrrell v. Tainton (1894) p. 151 requiring proof that the 
testator actually knew and approved the contents of the Y/ill does not 
apply unless surrounding circumstances excite suspicion. 27 0. 621 
(P.G.) = 4 O.W.N. 601. S 

(c) Where the defendant claimed the property in dispute under the Will of a 
Hindu widow, but kept back the evidence which avouM have clearly 
established that the mark purporting to be made by the widow, was 
really made by her or at her own de.sire, and that at the time of the 
execution the nature and contents of the document were well known 
io her, the Court; refused to act upon it. 16 B. 229, referring to 
Ilastilow V. Stohie, L.R. 1 P. and D. 64 ; Pearson v. Pearson, L.R. 2 
P. and’ D, 451 ; Morritt v, Douglas, L.R. 3 P. and D. 1. T 

{cVj Semhlc : — Where its was proved that a will was prepared according to the 
testator’s instructions by the person entrusted with its preparation, 
who moreover was fully conversant with the testator ’s affairs and was 
apparently on, intimate terms with him, so that the testator would 
have ample reason for believing that the will placed before him for 
signature was drawn up in accordance with his instructions, it should 
he considered his will if he set his hand to it, and it would not bo 
necessary to prove that at the time he was c.apable of understanding 
all its provisions. 13 G.W.N. 1128 = 3 Ind. Gas. 787. U 
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1.-—'“ Require further evidence of the due execution of the wii! ” 

— (Contmued). 

(6) Burden of proof of testator’s capacity. 

(а) In probate suits, the ultimate burden of proving testamentary capacity 

rests on the party propounding the will. Cleure v. Chare, L.'R. 1 P. 
and D. 657 ; Sadler v. Sadler, 3 G.B.N.S. 87 And afurtiari when it 
appears that the testator was subject to delusions. Svieew Since, 
5 P.D. 84 ■> and see Hope v. Campbell, 1899, A.O. 1. ¥ 

(б) The onus probandi lies in every case upon the party propounding a will 

and he must satisfy the conscience of the Court that the instrument 
so propounded is the last will of a free and capable testator. 23 A». 
472 (475). W 

(c) As to testamentary capability of a person who was alleged to have executed 

his will, the Courts below differed. The case was that the will had 
been signed for the testator in his presence by another person author- 
ised by him and that he was of sound and disposing mind though 
unable to write his name. Bnt on the weight of affirmative evidence 
tending to show want of capacity in the testator, it was held that 
the proponent had not discharged. the burden of proving capacity. 
25 C. 824 = 2 O.W.N, 321 (P.C.). X 

(d) If the allegation is that the testator was incapable of making a will or that 

pressure was put upon liim, it is for the person making such allegation 
to make it out. But if the testator was in a sound state of body and 
mind, the presumption is th.at he executed the will without coeroiou or 
undue influence. 11 O.W.N. 824 (826) ; 25 C. 824 (P.C.) referred to, Y 

(e) Where, after executing a will, a testatrix, subsequently became insane, and 

shortly before her death the will was found to be mutilated, it was 
held that the emus was upon those who alleged a revocation to show 
that, at the time of the mutilation, the testatrix was sane. Harris 
V. Berral 1 Sw; and Tr, 153. Z 

(/) The burden of proving testamentary incapacity rests upon the person who 
attempts to invalidate what, on its face, purports to be a legal act. 
Sanity will be presumed till the contrary is shown, Broom v, Thomas, 
2 Hagg. 434, cited in I Will. Exors., 10th Edn., p. 14. 5, 

(p) The burden of proof is upon him who challenges the will, 19 0. 444 (P.C,)B 

(h) The High Court considering that testator was inoai)able by reason of illness 

of signing the Will as firmly as it purported to be signed, found that 
signatures were not genuine, and reversed the decree of the first Court. 
On appeal, there was no view of the signatures, but the evideirce was 
found not to warrant the conclusion and the evidence of defendant 
was not sufficient to destroy petitioner’s case. 19 C. 65 (P.C.). C 

(i) A Judge who decides in favour of a disputed Will in a case of questioned 

capacity of a dying man, must apply his mind not simply to the exe- 
cution in fact of a Will, but he must bo careful to see that the jealous 
requisitions of the law as to the proof of acts of. persons done in ex- 
tremis are fully complied with. Per Lord Chelmsford in 10 M.I.A. 
429 (436, 437). B 

(i) That speculative theory illustrates the danger of deriving inferences of fact 
from medical hooks and judicial dicta, instead of depending upon the 
facts established by the evidence in the case, 23 0. 1 (24) (P.C.) 

• =22 LA. 171. ’ ' ■ % 
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L—“fiequire further evidence of the due execution of the will” 
—(Continued). 

{Jc) On a question of fact raised in 1887 whether an alleged testator had or had , 
not been able to execute his Will as he was said to have done during 
his last illness, the judgment of the District Court in the affirmative 
was restored. The judgment of the High Court which would have 
revoked the probate of 1882 was reversed upon consideration of con- 
flicting evidence as to mental capacity of testator and as to genuine- 
ness of his signature. 21 0. 1 (P.C.). F 

(/) “ Due execution of a Will ” implies not only that the testator was in such 
a state of mind as to be able to authorise and to know ho was authoris- 
ing, the execution of a document as his Will, but also that he knew 
and approved of the contents of the instrument, and in such cases 
of disputed execution the Judge should consider and express an 
opinion on both these questions. 21 C. 279 (on api^oal 25 0. 824, 
(P.C.). e 

{m) To outweigh strong and satisfactory evidence of due execution of a Will, 
evidence of improbability of execution should be cogent and clearly 
made out. 22 0. 519 = 22 LA. 12 (P.C.). H 

(n) Ordinarily, proof of execution of the Will is enough. But, whore the 

mental capacity of the testator is challenged by evidence which shows 
that it is, to say the least, very doubtful whether his state. of mind 
was such that he could have “duly executed” the Will as he is alleg- 
ed to have done, the Court ought to find whether upon the evidence 
the testator was of sound disposing mind and did know and approve 
of the contents of the Will. 21 0. 279 (on appeal 25 C. 824) (P.C.). I 

(o) It i,s not enough for witness to say that they saw the testator sign the Will 

and that he was in his senses. It must also be proved th.at ho under- 
stood the contents of the paper to which ho was putting his signature, 
and for this purpose it should be shown that the Will, if not written 
by himself , was read over to him. 22 M. 346. (345). J 

(7) Burden of proof of genuineness of will. 

(а) The onus was on the defendants who set up the will to prove that the Will 

was genuine, and not on the plaintiffs, who impeached it, to show it 
was a forgery. The fact that the plaintiffe omitted to give any evi- 
dence that the Will was forged, though they asserted that “ they 
would prove it to be spurious, if necessary,” raised no presumption of 
the genuineness of the Will. 23 A. 405 = 5 C.W.N. 895. K 

(б) So, where the defendants (widow and sister-in law of the deceased) sot up a 

Will under which they alleged they took all the property of the testa- 
tor absolutely, whereupon the plaintiffs, as next reversioners, sued for 
a declaration that the Will was not genuine, and that the alleged 
testator died intestate, held the onus was on defendants to prove that 
the Will was genuine, and not upon plaintiff to show that it wa.s a 
forgery. 23 A. 406 = 5 C.W.N. 895. L 

(8) All evidence should be produced to prove execution of will. 

It is incumbent on persons propounding a will for the purpose of obtaining 
probate or letters of administration under the Hindu Wills Act to 
produce all the evidence which the ciroumstauccs of the ca.se indieat<! 
as proper and necessary to prove the execution of the will. 10 C.L.E. 
550. ■ , ' ^ M 
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l^eguire farther evidence of the due execution of the will” 

— {Continued)!^ 

(0) What evidence oi?diiiariIy saflficient. 

In an ordinary case, evidence which is precise enough on main points oi, execu- 
tion and signature, and exhibits no signal discrepancies is adciinate. 
I?h. & Trev. 393, ^ 

(10) Proof of execution— Nature of evideoce required. 

ia) In cases governed by the Succession Act and the Hindu Wills Act, the 
will cannot be admitted in evidence, until one attesting witness at 
least has given evidence for the purpose of proving its execution, if 
there be an attesting witness alive, and subject to the process of the 
Court, and capable of giving evidence. See S. 68, Indian Evidence 
Act I of 1872. 0 

(b) If no such attesting witnes.s can be found, or if the will purports to have 

been executed in the United Kingdom, it must bo proved that the 
attestation of one attesting witness at least is in his handwriting, 
and that the signature of the alleged testator is in his handwriting. 
Sec S. 69, Indian Evddeuce Act I of 1872, P 

(c) If the attesting witness denies or does not recollect the execution, the 

execution of the will may be proved by other evidence. See S. 71, 
Indian Evidence Act I of 1872, Q 

(11) Affirmative evidence of attesting witnesses not necessary. 

(«) Although a party who is put to proof of a will must oxamiue the attesting 
witnesses, it is not a])solutoly necessary for tlic validity of a Will to 
have their positive al’lirmativo testimony that the IVill was actually 
signed or aclcnowlodgod in their presence, before they subscribed. 
Blake v. Knvjht, 3 Curt, 547 ; Gregory v. Queen’s Proctor, 4- Notes of 
Oas. 620 ; Thompson v. Ilall, 2 Rob. 426. ' R 

(Jj) On an application for probate, the writer of the Will deposed that he had 
signed the Will before the testator signed and that the testator signed 
immediately after him. One of the witnesses said that ho signed the 
Will after the testator personally acknowledged his signature to it, 
and tliat wheu ho .signed other wituc.sse.s’ names v/cro on the Will. 
Of the other witnesses, three were proved to have been dead, and the 
remaining witness was not examined, but his signature as well as 
the signatures of the witncs.se.s who were dead wore proved. But 
there was no evidence that the testator had acknowledged his signa- 
ture to these witnesses or that the Will was otherwise properly attest- 
ed by a second witness. Held that strict affirmative proof of due 
attestation is not absolutely necessary in cases of this class ; and if the 
circumstances arc such as to warrant the Court in reasonably conclud- 
ing' from those circumstances that the Will has been duly attested, 
probate may be granted ; and that upon the whole evidencG, it could 
reasonably be concluded that the will had boon duly attested in 
accordance with law. 4 O.W.N. 204, follg. Wrkfht v. Baiidcrsm, 
L.R, 9 -P.D. 149, ‘ S 
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i.— “ Require further evidence of the due execution of the will” 
—{Continued). 

(ly) Where the attesting witnesses contradict each other, or give false evidence, 
Court may resort to extrinsic evidence. 

(a) Even where both the attesting witnesse.s state facts showing that the Will 

was not duly executed, the Court may conclude from other evidence 
as well as from the facts and the circumstances which the attesting 
witnesses themselves state, that their memory fails them, and admit 
the Will to probate. Kooper v. Boockett, i Moo.F.O. iWi T 

(h) Where the atte.sting witnesses depose contrary to each other, the Court is 
not thereby bound to pronounce the Will invalid ; but may either 
examine other witnesses who w^erc present at the execution though 
they did not subscribe the Will, or may, upon the more circumstances 
give credence to the affirmative rather than to the negative testimony. 
Chambers v. Quee^i's Proetor, 2 Curt. 433; Wright v. liogers, 1 P. 

& D. 678. U 

(c) The mere fact of an attesting witness to a Will repudiating his signature 
does not invalidate a Will, if it can bo proved by the evidence of other 
witnesses of a reliable character that he has given false evidence. 22 
W.R. 189. Y 

(13) Presumption as to execution of wills. 

(o) “On proof of the signature of the deceased, he will be presumed to have 
known and approved of the contents and effect of the instrument ho 
has signed, such knowledge and approval being essential to the valid- 
ity of the will.” Billingburst v. Vickers, 1 Phillim 191; Hastilow 
v. Stobie, L.R. 1 P. & .D. 64 ; Tay. Evid. 10th Edn., S. 160, p. 15G.W 

(b) But this presumption is liable to be rebutted by showing any suspicious 

circumstances. Vo7t Stents v. Comyn, 12 Ir. Eq. R. 622 (642). X 

(c) Thus, in the following eases, a more rigid investigation will take place, 

and probate will generally not ho granted, unless the Court bo satis- 
fied by evidence that the paper propounded does really express the 
true will of the deceased.— 

(i) Where the testator was unable to road from want of education. Barton 

V. Robins, 3 Phillam, 455 (?i). 

(ii) Where, owing to bodily infirmity, ho was not able to read. {Ibid.) 

(iii) Where his capacity at the time of executing the instrument was a mat- 

ter of doubt, higram v. Wyatt, 1828, 1 Hagg., Ecc., 384. 

(iv) Where a party, who is materially benefited by the will, prepared it or 

conducted its execution, or has been in a position calculated to exer- 
cise undue influence. Mitchell v. Thomas, 6 Moo. P.C. 137 ; cited in 
Tay. Evi. 10th Edn., S. 160, p. 157. 

(v) Where the instrument itself is not consonant to tho testator’s natural . 

affections and moral duties. Pnnsep v. Dyce S'orM&re, 10 Moo. P.C. 
2S5 ; Tay. Evi. 10th Edu., S. 160, p. 157. Y 

N.B,— In all the above cases, the 071MS of proving tcstamont.ary capacity is on 
the person relying on the will, and tho evidence must bo sufficient to 
prove aflirmatively. that the testator was of sound mind when ho 
executed it. Sijmosy. Orem, 1 Sw. & Tr, 401 ; Tay. Ev. lOtli Edn., 
S. 160, p. 157. 
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l.—“ Require farther evideace of the due execution of the witV’ 
■—{Contimed). 

(d) Where proof can be furnished that, prior to the execution of a will by a 

competent testator, it was read over to him, or othorwiso brought 
specially to his notice, the Court will, in tho absence of fraud, not 
only infer, 2 ’HOT(a/acie, that he approved of the contents, but will 
recognise a conclusive presumption to that effect. Tay. Ev., 10th 
Edn., S. IGl, p. 168. A 

(e) If there has been no fraud, coercion, or undue influence, and it bo proved 

that the testator was of sound mind, momory and understanding, and 
that the will was read over to him, or that ho road it to himsOlf 
it must be presumed that he knew and approved of the contents, and : 
such knowledge and approval will be held to extend to every part of 
the will. Aiier v. Atldnson, L.B. IP. & D. 065 ; Goodacre v. Smith, 
L.B. 1 P. & D. 359 ; Harter v. Harter, L.B. 3 P. & D. 11, 22 ; Guard- 
house V. Blackburn, L.B. IP. & D. 109. B 

(f) In tho absence of direct proof, when several sheets of paper, constituting a 

connected disposal of property, are found together, the last only being 
duly signed and attested as a will, it will (even in spite of partial 
inconsistencies in some of its provi.sions) ho presumed that each of the 
sheets so found formed a part of tho will at tho time of tho execution. 
Marsh v. Marsh, 30 L.J. P. M. 77; Tay. Ev., 10th Ed., S. 162, 
p. 158. , C 

(fif) But, where a will consisted of four sheets of paper of which tho second was of 
a different colour and size from the rest, boro no attestation, though 
. signed by the testator, and contained a bequest to a child who was 

born subsequently to the date at which the will was proved to havo 
been actually executed, held that probate must bo refused. 29 C. 
311. D 

(11) Pacts in faybui? of execution of the will. 

(а) The fact that soon after its execution the will was proved in Clourt after 

the oridinary notifications, is a circumstance in its favour. (Ihich) 

(б) A failure of the case made a.s to the forgery of will will also support 

the will. See 12 M.I.A. 81, cited in Ibid. 

• (c) The circumstance that tho person putting forward tho will has no interest 
thereunder is also in its favour. (Ibid.) E 

(15) . Nature of provisions, how far material. 

The reasonable nature of tho provisions of the will is'always material element 
from its bearing on tho probabilities of the case. Ph. and Trev. 391 
cifinr/igO. at72 = 18LA. atl37. P 

(16) Where will inofficious, stricter proof required. 

If the will disinherits an heir, the Court will require more convincing proof 
and a stricter inquiry into the circumstances than in tho case where 
duo provision is made in the will for the heir. See 24: W.B G.B. 102 ; 
6 O.L.B, 176 ; 10 W.B.O.B. 32 ; Ph. and Trev. 392. G 

( 17 ) Endorsement of acknowledgment before Registrar does not dispense with 
proof of will. 

The fact that a contestod will bears an endorsement stating that it was 
acknowledged by the testator before the Begistrar, does not warrant 
a judge in granting probate without any other evidence in support of 
tho will, oven though the caveator does not produce any evidence to 
impeach the will, 1 O.L*R, 3G2, . . H 
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I. — “‘I^equire farther evidence of the due execution of the wllf^’ 
—{Concluded). 

(18) Caveator’s refusal to answer qtiestion does not dispense with proof of will. 

The caveator’s refusal to answer a question docs not; justify the Court in 
dispensing with the proof of the will set np and granting an applica- 
tion for probate. 9 B, 241. I 

(19) Judge cannot reject an unopposed application for probate merely upon 
internal evidence in the will. 

(«) Where an application for probate was unopposed, although a notice in the 
nature of a citation had been issued to the testator’s widow, the 
J udge was held not to have been jnstifled in rejecting the application 
merely upon internal evidence contained in the will. 23 W.R. 103. J 

(h) For a case in which, there being adequate evidence for the proof of the 
factum of a will, the internal improbabilities in the will were held not 


sufficient to discredit it. See 12 M.I.A. 81 = 1 B.L.E. 2G=-10 W.B. 
35(P.C.). K 

(20) Recognition by family— Effect. 

The fact that for a long period the will has been recogni.sed and acted upon by 
the family raises a strong presumption in its favour. Sco 14 M.I.A. 
67; 12 M.I A. 81, cited in Ph. aiad Trev. 394. L 

(21) Presumption in case of an old will acted upon for a long time. 

For , see 14 M.I.A. 67 = 7 B.L.R. 216 = 15 W.R. (P.C.) 41. M 

(22) Court should not in bona fide applications for probate on Letters of Ad- 
ministration, consider questions of title or disposing power. 

As to this, see notes under S. 12, supra. 11 

(23) In application for letters of administration the title to property will not be 
determined. 

As to this, see notes under S. 14, supra. 0 

(24) Duty of appellate Court to give weight to the opinion of the trying Judge. 

As to this, see 21 G at 283, 284. P 

(25) What is not a ground for refusing probate is not a ground for revoking it. 

As to this, see notes under S. 50, supra. Q 

(2G) District Judge, definition. 

As to this, see S. 3, supra. R 


2.— “All persons claiming to have any interest in the estate of the 
deceased.” 

(1) Foundation of title to be party to a probate action. 

(a) The foundation of title to be party to a probate or administration action, i.s 

interest. Crispin v. Doglioni, 2 Sw. and Tr. 17 ; Kipping v. Ash, 1 
Rob. 270. S 

(b) A person who seeks to question a will must prove an interest to entitle him 

to. a Zooms stowdi in Court. 2 N.W.P.H.C.R. 268 (274). T 



194 ActYoflSSl (probate , AND administration). [S. B9 

2.—“ All persons claiming to have any interest in the estate 

ot the deceased*’— {Continued). ■ • 

(•2) Party propounding entitled to eall on objector to show his interest. 

Jtietnrc) a person can be permitted to contest a will, the party propounding has 
a right to call on Mm to showtbat he has some interest. Himfeston v. 
T‘Hcker, 2 Sw. and Tr, 596 citiedin I Wil. .Bxors. 10th Bd., 245. 
See, also, 10 C.L.J. 263 = 3 Ind. Oas. 178. U 

(-3) When two persons oppose a will, one cannot call on the other to show Ms 
interest. 

But when two persons oppose a will, one cannot call upon the other to propound 
his interest. {Ibid.) ¥ 

( 4 ) Trial of issue as to interest of objector. 

As to this, see notes under S. 50, supra. W 

(5) Objection of want of interest must be taken at the first hearing. 

As to this, see notes under S. 50, supra. X 

(G) What interest is sufficient. 

Any interest, however slight, and oven the bare possibility of an interest, is 
sufficient to entitle a jiarty to oppose a will. I Will. E.xors., 10th Ed., 
245— 246; see, also, 10 O.L.J. 263 = 3 Ind. Gas. 178. Y 

(7) “ Persons claiming to have any interest in the estate of the deceased,” what it 
signifies. 

(rt) The term “ property" in “persons claiming to have any interest in the 
estate of the docoasod,” does not necessarily refer to any particular 
property, but to the claim of any person to suoocod by iuboritanco or 
otherwise to any portion of the estate of the deceased by ro.ason of an 
interest, not an adverse title to the testator to any particular property 
but in the estate itself, whatever that may consist of. 17 0. 48 (52). Z 

(5) The words “ claiming to have any interest in the estate of the Jceoasod” 
in S. 69 of the Probate Act moan “ claiming to have any intore.st in 
the property loft by the deceased.” 23 C. 441. A 

(c) Any person who can show that he is entitled to maintain a suit in respect 
of property over which probate would have ofiect under S. 59, suqra, 
has sufficient interest to entitle him to file a cauMt and oppose the 
grant. Per JW, J. in 6 0. 460. B 

A. — Persons held to have a caveatabJe interest. 

(1) Creditor with grant of administration. 

{a) A creditor cannot dispute the validity of a will, unless he has had a grant 
erf administration to him in which ease he may oppose the will. 
Burroughs v. Griffiths, 1 Gas. temp. Lee, 544 ; Mensies v. Pulhrook, 
2 Gurt. 845 ; Das y. 1 Phiilim 159, cited in I Will. Exors. 

10th Ed,, 246 ; see, also, Elme v. Da Gosta, 1 BMll. 173, Norman v. 
Bourne, 1 Phill. 160 {n). C 

(6) Under the Indian Succession Act as made applicable by the Hindu Wills 
Act, the creditors of a testator’s heir, are not parties having any 
■ , . interest in the estate of the deceased, and so not entitled to oppose 

the grant of probate, 2 0. 208 = 26 W.B. 489. B 
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2. — “All persons claiming to have any interest in the estate 
- of the deceased*'— (Co7iiinued). 

A,— Persons held to have a caveatable interest— [Conchided). B 

(ii) Mortgagee. 

(a) But persons having an interest in the immoveable property of the testator, 

such as a mortgagee of a laerson, who, if the testator had left no will, 
would be entitled to create the mortgage, or an attaching creditor, as 
distinguished from a simple creditor, of such a person, would have 
such an interest in the property of the testator, as to entitle them to 
enter cavmf and oppose the grant of probate, 6 G. 460 (461). E 

(b) Whore , immediately after a mortgagee attached the mortgaged proi^erty 

and obtained an order for sale, the mortgagor’s wife applied for probate 
of the will of the mortgagor’s mother, the mortgaged property being 
included in the will, held, the mortgagee was entitled to cuter a caveat 
against the grant of on the allegation that the will was a 

forgery and was got up by the mortgagor to save the property from 
being sold in execution. 10 G. 413. F 

(iii) Attaching creditor — (doubtful). 

It is highly doubtful whether an attaching creditor can oppose the grant of 
probate, at least in a case which is not founded on the ground that 
the probate has been obtained in fraud of creditors. IO C. 19 (28) 
(P.C.) = 10LA. 80 = 13 0.L.R. 314. Or 

(iv) Hindu reversioner. 

(a) A Hindu revorsiouer is entitled to oppose the grant of probate. So, where 

a Hindu dies leaving a widow and a daughter, the daughter has . 
sufficient interest to entitle her to bo made a party to an application, 
for probate and to oppose the grant of probate. 21 0. 639. H 

(b) Although a reversioner under the Hindu Law has no present alienable inter- 

est in the property left by the deceased, he is substantially interested 
in the protection or devolution of the estate, and a.s such is entitled 
to appear and be heard in a probate proceeding. 10 O.LJ. 2G3 = 8 
Ind. Gas. 178. 1 

(v) Judgment'Creditor of the heir. 

A judgment-creditor of a brother of the deceased whose natural heirs are his 
brothers, is a person claiming an interest in the e.stato of the deceased , 
and as such, has a Zoezis standi ill opposmg the grant of probate of the 
will of the deceased, on the ground of fraud; for, but for the will, 
which has been set up, he, in execution of his decree, could havo 
attached the share of the judgment-debtor in that jiroporty. 2B C. 
441, fo6 0. 429 ; 10 G. 19. d 

(vi) Person interested in a former will which has been proved. 

Proof of a former will of the testator, in which a certain person is interested, 
is sufficient to entitle that person to contest a suit brought to obtain 
probato of a later will. 17 M. 373. K 

(vii) Executor of a prior will. 

The executor of the will of a testator is, when a later will is set up, entitled to 
calluponthQexeeutorofsuchwilltoprovein,so/m7t/o?'?a,ancltoeroH.s- 
examine the witnossas in support of that will. See 26 0.553 (664); 
Cnte/ieZf V. OrffcZieZZ, 3 Sw. & Tr.41 ; Hostoi v* 7''uic,, 1 Sw, & Tr. 199. L 

(viii) Administrator with the will annexed. 

And what applies to an executor applies to an administrator cum tesla)netil.a 
amiexo in this respect. Trist and Gooto, Prob. Prau., Ij^ih Kd., 509.M 
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2.— “An persons claiming to have any interest in the estate 
of the deceased** — {Cowludcd). 

13. —Persons held not to have a caveatafele interest. 

(i) Person caiming outside and independent of the will, 

I’orsoiiri cLiiiiiing outside and independent of the will have no iutorost in tlie 
estate of the testator, within tho meaning of S* G'J of the ITobato Act 
and ha^e no right to intervene and challengo tho will set up. 1 G.L..T. 
258. Ml 

(ii) Person disputing right of testator to deal with the property, 

A person, di.sputing the right of a deceased testator to deal with cert.ain pro- 
perty as his own, cannot be properly regarded as having such an 
interest in the estate of the deceased as to entitle him to come in and 
oppose tho grant of probate. His action is rather that of one claiming 
to have an adverse interest. 17 0. 48 (52). N 

(iii) Person claiming adversely to the testator. 

Tho provisions of S.’81 of tho Probate Act and S. 250 of the Succession Act are 
that the interest which entitles a person to put in a caveat must bo 
an interest, in the estate of the deceased person, i,c. there should be no 
dispute whatever to tho title of the deceased to tho o.stato, but that 
the person who wishes to como in as caveator must .show some inter- 
est in that estate derived from the deceased by inheritance or other- 
wise and not adversely to the testator, 12 Bom. L. R. 806 following 
17 0.48. 6 

(iv) Person, not next-of-kin nor interested in the estate. 

A person who is not the uoxt-of-ldn, and who has no interest in tho estate of a 
testator, has no right to oppose the grant of the probate, or di.sputo 
the validity of tho will. 15 W.R. 351. P 

(v) Illegitimate son of Sudra in Bengal. 

The illegitimate sou of a Sudra in Bengal being, like a Hindu widow, entitled 
only to maintenance, it was held that he had not suilieiont interest to 
oppose tho grant of probate of bis alleged father’s will. 2 C.W.N. 
cclvi. Q 

(vi) Sister andinephew’s widow of prostitute woman, 

{a} Oil an application for probate of the will of a prostitute womain it was Iveld 
that hoc sister and the widow of her sister’s son, not being entitled to 
inherit, had no cavoatablo interest. 1 C.W.N. cxiv. R 

(6) See also oases cited under B, 23, supra, S 

3.~-“To come and see the proceedings.** 

(1) Citation, meaning. 

As to this, see notes under S. 16, supra, It 

(2) Purpose of citation. 

. A cita,tion answers two purposes : it either compels a representation to bo taken 
by those who are primarily entitled to it, or whore they do not talce it, 
tho process provides a substitute for a voluntary renunciation on their 
. part. I Will. Exors., 10th Ed., .228 '. Trist. and Oooto, 13th Ed., 231. U 
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3, — “ To come and see the proceedings” — (Cmtimied). 

(3) QitsLtiom, general a,nd special. 

Citations are either Y/encriTiZ OE special. A citation is generaZ, when it calls 
upon all persons (without naming any particular person) claiiiiing 
interest to appear or to do what the Court directs ; it is s^cciaZ when 
addressed to any particular person or persons by name. Majumdar 
580. ‘ ¥ 

(1} Section vests the Judge with full discretion as to issue of citations. 

S. 69 vests the District Judge with full discretion as to issue of citations, 
which should be exercised with proper care. 8 0- 570 (576) = 10 O.D. 
B. 409. W 

(5) Party citing must possessthe will or have it filed. , ’ ) 

Before any citation can issue in respect of a will, the party citing must have 
previously obtained possession of the will or have it filed, Trist & 
Goote, 13th Ed., 232. X 

(6) Citation or consent required of all entitled to the administration. 

Whenever a party has a right to the administration, the Court always requires 
that he be cited or consent. howis Barker, 1 Curt. 592; Iji6ojws 
K eene, 1 Bw. & Tr. 267 ; Pcs';? v. CZiam6(?rZdi7i, 1 Sw. & Tr. 628. Y 

(7) Citation necessary against heir-at-law. 

Citation should be issued against an heir-at-law, even if he is already boforo 
the Court in another character. LisZer V. Smith, S Qyv. & Tr. 58, 2< 

(8) Special citations necessary for persons directly affected by the will. 

In every case in which probate of a Hindu Will is asked, a special citation 
ought to be served upon those persons whose interests are directly 
affected by the will. The practice of a mere general citation in all 
oases is one which may tend to encourage fraud, and tbe fabrication 
and propounding of forged wills. 8 C. 570 (575) ==10 O.L.E. 409. A 

(9) Case where a special citation was directed against the widow of the deceased. ' 

Where on the death of a testator, leaving him surviving a childless minor 
widow entitled to maintemance and residence under his will, an appli- 
cation was made for probate of the will of the deceased, by two of bis 
brothers appointed executors, the Court ordered that a special citation 
should issue to the widow, and directed that it should bo served 
personally on her and also on her father with whom she occasionally 
resided. 27 0. 350. B 

(10) Special citation necessary in the case of minors. 

Although it is quite true that S. 69 which provides for the issue of cita- 
tion, does not render it obligatory on the Court to issue any special 
citation, but merely declares that it shall be lawful for the Court to 
do so, yet, it is not only desirable, but necessary in the ends of justice 
that this power should be exercised when it appears that some of tho 
heirs whose interests are affected by the will are minors, 2 C.W.N. 
100 (104-105). '.a 

(11) Infant not cited, is entitled, on attaining age to require proof in bis presence. 

If a win which disinherits an infant, be admitted to probate, without tb'o 
infant being cited, he is entitled, when ho attains his majority, to 
require the executor to prove the will in his piosoncG, 2 C.W.N, 100 
(103-104).'.' ■ , D 
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3.—'“ To come and see the proceedings ” — {Concluded). 

(12) Pi'oeedupe when peifson to be cited is an infant. 

(«) 111 applying for the probate of a will which allocts the interests of a ni irior, 
the proper coarse is to servo the minor with a notice and have a proper 
guiU'dain mi! Zifem appointed for him. 2 O.W.N. 100 (105). E 

(b) An infant ought to be represented by a guardian ad litem other than his 

mother who joins in the application for probate, and citation ought 
to be issued upon such guardian ; and when no such citation is issued 
in the probate proceedings, the infant is, on attaining majority, 
entitled to ask for revocation of the probate. 10 O.L.J. 263 (274) = 
3 Ind. Gas, 178. • F 

(13) When citations may be dispensed with. 

(a) In England, in the case of a small e.state, the Court has dispensed with 
the citation of the next-of-kin on proof that they had notice of the 
application. lu fifie sfoods o/Teeco, 1896, p. 6, cifed in I Will. Exors., 
10th Ed., 361(6). ’ G 

(fc) Citation and advertisement have also been dispensed with whore the 
estate was small, and the noxt-of-kin had not been hoard of for many 
years. In the goods o/Roed, 29 L.T.N.S. 932 : In the goods of John 
Oallicott, 1899, p. 189 cited in Ibid. H 

(c) Where a person executed a will and married a second time and then died, 

and his daughter by the first marriage applied for letters of administra- 
tion, held that the will being inoperative by the subsequent marriage, 
letters of administration could bo issued without issuing any citation 
on the executor namdd in the will. 5 C.W.N. cxlvii. I 

(14) Citation or knowledge of prior proceedings is a bar to subsequent application 
for proof in solemn form or for revocation. 

As to this, see notes under S. .60, supra. S 

(15) Absence of citation when a just cause for revocation and when not. 

As to this, see notes under S. 60, sttpra. K 

4.—“ Publication of citation.” 

Manner of service of citation under the English rules. 

Citation must be served personally if possible ; if that is not possible, by 
advertisement in newspapers. See I Will Exors., 10th Ed., 352 ; Trist 
and Gooto, 13bh Ed., 235, 236. L 

(2) Case where citation was issued by registered letter. 

In the case of an application made hy the attorney of the executors, w'ho had 
taken out probate of the will in Canada, for letters of administration 
with a copy of the will annexed in respect of certain property left by 
the testator in India, it was held, under the special circumstances of 
the case, that citation might issue by registered letter from the Court 
with acknowledgment due. 23 A.W.N. 31. M 

(3) When citations may be dispensed with 

As to this, sec note No. 13, sMpra. N 

(4) Cost of citations may be required to be deposited before issue. 

Where the Court directed oiatations to bo issued by means of advertisement in 
a newspaper, it was ordered that the cost of such citations should be 
. deposited before they could issue. 23 A.W.N. 30. 0 
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Oaveata a gai n a t 
grant of probate or 
administration 1. 


70. Caveats against the grant of probate or 
letters of administration may be lodged with the 
District Judge or a District Delegate ; 


and, immediately on any caveat being lodged with any District 
Delegate, he shall send a copy thereof to the District Judge ; 


and, immediately on a caveat being entered with the District 
Judge, a copy thereof shall be given to the District Delegate, if any, 
within whose jurisdiction it is alleged the deceased had his fixed 
place of abode at the time of his death, and to any other Judge or 
District Delegate to whom it may appear to the District Judge 
expedient to transmit the same. 


[S. 251.3 


(Notes). 

Qeneral. 

(1) Corresponding Indian Law. 

This section corresponds to S. 251 of the Indian Succession Act, X of 1865, 
but with the words “had his fixed place of abode” used in place of the 
word “resided” of the latter section. P 

(2) Corresponding English Law. 

S. 70 corresponds to S. 63 of the English St. 20 & 21, Viet. 0. 77. Q 


/.—^‘Caveats against grant of probate or administration, ” 

(1) Caveat, meaning. 

(а) Oaveat is a caution entered in the Court of Probate to stop probates, 

administrations, faculties and such like from being granted without 
the knowledge of the party that enters. I Will. Exors. 10th Ed., 45G.R 

(б) A caveat is merely a request that nothing be done in the matter of the 

estate of A,B. deceased, without notice to the caveator. Per Stra- 
chfi2/, J., in22 B. 261 (265). . . R-1 

(2) Duration of a caveat. 

(а) Under the English rules, a caveat remains in force for six months, and may 

be renewed. See I Will. Exors., 10th Ed., 456. S 

(б) There is nothing in the Probate and Administration Act providing any such 

period. T 

(3) Purposes for which a caveat may be entered. 

(i) To give time to the caveator to make inquiries and to obtain such in- 

formation as may enable him to determine whether or not there are 
grounds for his opposing the grant, Trist & Coote, 13th Ed', 331. U 

(ii) To give him an opportunity of raising any question arising in respect to 

the grant before the Judge. (Ibid.) ¥ 

(iii) To enable the caveator to apply for an order that the sureties for an 

administrator shall justify, or that they .shall be resident within the 
jurisdiction of the Court, or that the administrator shall exhibit an 
inventory or give a bond to pay creditors ^ro rata. [Ibid.) W 
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h — Caveats against grant of probate or administration ’’—{Concluded). 

• (iv) As a step preliminary to the commencement of an action between the 
caveator and the party warning the caveat. (Ibid.) X 

(4) Entry of a caveat does not necessarily make the proceeding contentions. 

The ontry of a caveat is not necessarily a contentions proceeding, and does 
, not necessarily imply an intention to oppose tho grant, h’or, the 

caveator may only want time to make inquiries and obtain inform- 
ation. SeeAfomriv. Place, 1896, p. 214; Salter v, Salter, 1896, 
p. 291 ciiedin 22 B. 261 (265). Y 

(5) , When a testamentary proceeding becomes contentious. 

A petition for probate or letters of administration becomes contentious, not 
upon the entry of a caveat, but upon the filing of the affidavit in 
support of tho caveat. 22 B. 261. Z 

(6) Whether a proceeding once contentious can become non-contentious. 

(a) In England there is a machinery by which, even after a writ of summons 

has issued making tho proceeding a contentious one, an order may 
be obtained for discontinuance of contentious proceedings, and for the 
issue of probate in common form. Per Strachey, J-, in 22 li. 261 
(266). A 

(b) In India there being no such machinery, a probate matter which has once 

become a suit, can only be disposed of like other suits. (Ibid.) B 

(7) A person can oppose the application for a grant without first lodging a caveat. 

A person can oppose the application for granting probate or letters of adminis- 
tration without first lodging the caveat as required by Ss. 70 and 72, 
6 Ind. Oas. 650. C 

(8) District Judge, definition. 

As to this, see S. 3, stip-a. D 

.262.] j, .jj f ^ caveat shall be to the following 

effect : — “ Let nothing be done in the matter of 
the estate of u 4 . Lb, late of , deceased, who died on the 

day of at , without notice to ( 7 . i). of 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 252 of the Indian Succession Act, X of 1865. E 

I. — Form of caveat.** 

Form of caveat, significance. 

The form of the caveat shows that the person who enters a caveat admits that 
the particular property forms a portion of the estate of the testator, 
: • hut objects either to the execution of the will, or to the proposed 

■ - manner of dealing with any portion of the estate, 17 0. 48 (52). 
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72, No proceeding shall he taken on a petition for probate or 
letters of administration after a caveat against the 
grant thereof has been entered with the Judge or 
District Delegate to whom the application has 
been made, or notice thereof has been given of 
its entry with some other Delegate, until after 
such notice to theperson by whom the same has been entered as 
the Court shall think reasonable. 

(Notes). 

General. 

Copuesponding Indian Law. 

This section corresponds to S. 253 of the Indian Succession Act, X of 1865. 6 

I.~*‘ After entry of caveat, no proceeding taken on petition until after 
notice to caveator.” 

(1) In Calcutta caveator must file affidavit showing his interest and grounds of 

objection. 

In Calcutta, an affidavit must be filed within eight days from the entry of the 
caveat or thereafter with the special leave of the Court, stating the 
right and interest of the caveator, and the ground of objection to the 
application. Belchamber, 750. H 

(2) Similar practice in Bombay. 

A similar practice prevails in the Bombay High Court. See 22 B. 261. I 

(8) In Calcutta, a caveat may be set down for argument to determine right of 
caveator. 

In the original side of the Calcutta High Court, a caveat may he set down for 
argument in order to determine the right of the caveator. Belchamber 
Rule 751. J 

(4) Procedure, where caveator found to have no interest. 

The Act does not contemplate any proceeding for taking the caveat of the file 
where the caveator has no interest, but where the interest is in issue, 
the Judge, may, if he thinks delay, trouble, or expense may be saved 
thereby, try and determine the question of interest first before 
' proceeding to try the issues as to \ih.Q factum of the will. Ph. and 
Trev. 388. K 

(5) District Judge, definition. . 

As to this, see S. ,3, sttpm. : : ' . L 

73, A District Delegate shall not grant probate or letters of 
administration in any case in which there is coii“ 
wh^nno? tentlon as to the grant, or in which it otherwise 

tratio? appears to him that probate or letters of adminis- 

tration ought net to be granted in his ^Gourt. 


After entry of 
caveat, no proceed- 
ing taken on petition 
until after notice to 
caveator 1. 


[S. 253.1 


i 


ii 


[S, 263-A.] 
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Eixplanatioji.—By “ conteotion” is understood the appearance 
of anyone in person, or by his recognized agent, or by a pleader 
duly appointed to act on liis behalf, to oppose the proceeding, 

(Notes). 

General. 

(1) GorrespotRng Indian Law. 

This section corresponds to S- 253-A of the Indian Succession Acp X of 1SG5.M 

(2) Corresponding English Law. 

S. 73 is based on S. 4.8 of the English St. 20 & 21 Viet. 0, 77. H 

I. District Delegate when not to grant probate or administration. ” 

(1) Restricted powers of District Delegates. 

As to this, see notes under S. 58, O 

(2) No provision where there is contention in cases before the District Delegate. 

The section is silent as to what is to be done in ease where there is contention 
in cases before the District Delegate. Hend., 3rd. Ed., 317. P 

[S. 253 -B .3 74. In every case in which there is no contention, but it appears 

to the District Delegate doubtful whether the 
statSnVto^DisSot P^-'o^ate or letters of administration should or 
Judge in doubtful should not be granted, or when any question 
tentLn^i!^^ ai’ises in relation to the grant, or application for 

the grant, of any probate or letters of administra- 
tion, the District Delegatemay, if he thinks proper, transmit a 
statement of the matter in question to the District Judge, who may 
direct the District Delegate to proceed in the matter of the applica- 
tion, according to such instructions as to the Judge may seem 
necessary, or may forbid any further proceeding by the District 
Delegate in relation to the matter of such application, leaving the 
party applying for the grant in question to make application to the 
Judge. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 253-B. of the Indian Succession Act, Xof 18G5,Q 

(2) Corresponding English Law, 

S. 74, corresponds to S. 50 of the English St. 20 & 21 Viet, C. 77. R 

1. — “Power to transmit statement to District Judge in doubtful cases 
where no contention.’* 

(1) District Judge, definition. 

As to this, see S. 3, supra. S 

Contention, meaning. 

As to this, see S. 73, Explanation, supra. 


T 
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75. In every case in which there is contention, or the District 
Delegate is of opinion that the probate or letters 
of administration should be refused in his Gonrt, 
the petition, with any documents that may have 
been filed therewith, shall be returned to the 
person by whom the application was made, in 
order that the same may be presented to the 
District Judge; 

unless the District Delegate thinks it necessary, for the pur- 
poses of justice, to impound the same, which he is hereby authorized 
to do ; and in that case the same shall be sent by him to the Dis- 
trict Judge. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 253-0 of the Indian Succession Act, X of 1865. U 
/. — “Procedure where there is contention.” 

(1) District Judge, definition. 

As to this, see S. 3, sttpra. Y 

(2) Contention, meaning. 

As to this, see S. 73, Explanation, supra. W 

76. Whenever it appears to the Judge or 
District Delegate that probate of a will should be 
granted i, he shall grant the same under the seal 
of his Court in manner following : — ■ 

, Judge of District of , [or Delegate 

appointed for granting probate or letters of admi- 
nistration in {here msert the limits of the Delegate’s 
jurisdiction)'] hereby make known that on the 
day of in the year the last will 

of , late of , a copy whereof is hereunto 

annexed, was proved and registered before me, and that adminis- 
tration of the property and credits of the said deceased, and in any 
way concerning his will was granted to , the executor 

in the said will named, he having undertaken to administer the 
same and to make a full and true inventory of the said property 
and credits and exhibit the same in this Court within six months 
from the date of this grant or within such further time as the Court 
may from time to time appoint, and also to render to this Court a 


Grant of probate 
to be under seal of 
Court, 


“I, 

Form of such 
grant. 


Procedure whore 
there is contention 
I or District Dele- 
gate thinks probate 
or letters of adminis- 
tration should bo 
refused in his Court. 


[8.263-0.]^ 


[S. 254.] 
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true account of the said property and credits within one year from 

the same date or within such further time as the Court may from 

time to time appoint. 

The day of , 18 .” 

(Old Acts.) 

ActVI oflSHB: — S. 12 of this Act substituted the words in S. 76 beginning 
from “ he having undertaken to administer ” and ending with ‘‘ from 
time to time appoint ” in place of the original words which ran as 
follows : — 

“he having undertaken to administer the same, and to make a true inventory 
of the said property and credits, and to exhibit the same at or before 
the expiration of six months from the date of this grant, and also to 
render a true account of the said property and credits within one year 
from the same date.” 

(Notes). 

Qenera!. 

Corresponding Indian Law. 

This section corresponds to S. 254 of the Indian Succession Act, X of 1866. X 

“ When it shall appear to the Judge or District Delegate that 
probate of a will should be granted.” 

(1) Court has no discretion but to grant probate to executor named in will, if 
he is not legally incapable. 

As to this, see notes under S. 6, mpra. Y 

Payment of Court-fees on application for probate and letters 
of administration. 

(1) Court fee payable before grant of probate or letters of administration. 

An order for probate or letters of administration, cannot be made, until the 
petitioner has filed in Court a valuation of the property in the form 
provided by Sch. Ill of the Court Fees Act and the Court is satisfied 
that the fee mentioned in Art. 11 of Sch. I, has been paid. See the 
Court Fees Act,. VII of 1870, as amended by Acts VII of 1889 and XI 
of 1899. . ' Z 

(2) Probate duty in respect of annuity. 

For the purpose of determining the probate foe to be paid in respect of an 
annuity, the word “ value ” in the Court Fees Act, Sch. I, cl. 11, must 
be taken to mean the market value of the annuity and not ten times 
the amount of a yearly payment. 1 B. 118. A 

(3) Probate duty in respect of estate charged with annuity. 

Where an annuity is charged on the estate, the Court fee should be levied on 
the Value of the property less the capitalised value of the annuity. 
aC. 736. ■ ■ E 

(4) Probate duty in respect of rent of a house. 

Where letters are granted limited for the purpose of oollocting the rent of a 
house, the duty is to be assessed on the value of the house and not on 
r thorent. 1 B.L.B. 30=18 W.R. 153. . C 
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“ When it shall appear to the Judge or District Delegate that 
probate of a will should be granted*’ — (ConiiTmed), 

(5) Probate duty in respect of mortgaged property, , , i 

Where the property in respect of which probate is sought is mortgaged, the 
amount of the mortgage incumbrance must be deducted from the 
market value of the property, and the probate fee charged on the 
balance only. 1 B. 118; see, also, 8 B.L.R. Ap. 43 = 16 W.R. 252. D 

(G) Probate duty when payable in respect of foreign assets. . ' 

(i) The Administrator-General is bound to pay the ad 'uaiorejn Court fee, 

upon property in India at the time of the grant of administration, 
though duty in respect of it had already been paid by the deceased’s 
executrix in England. 4 0. 725 {doubted in 21 B. 1-39). E 

(ii) Where the estate of the deceased comprised of a share of partnership 

property situate partly in England and partly in India, and the pro- 
bate duty on the value of the whole estate was paid in England, 
nevertheless, on an application for probate of the will in India it was 
held that probate duty was payable. 1 0. 168. , ■ F 

(iii) Probate duty under the Court Pees Act VII of 1870, Soh. I, No. 11, is 

payable only on assets which at the testator’s death are in British 
India. 21 B. 139. 6 

(iv) On an application to the High Court of Bombay for probate of the will 

of a person who died in England as a partner of a firm which had its 
head office in London and branches at Bombay and Calcutta, TuM 
that no probate duty was payable on the value of the shaire. of t^e 
deceased as a partner in the firm or the properties of the firm situated 
in British India at his death. 21 B. 673. H 

(v) The test of liability to probate duty is, therefore, the locality of the assets 

not at the time of the grant, but at the time of the testator’s death ; 
and no change of locality subsequent can affect their liability. 21 B. 
139 (150). ' I 

(vi) It is not every asset of the estate that is to be valued for duty, but only 

such of the assets of the estate as were at the date of the death of the 

testator locally within the jurisdiction of the authority which grants 

the probate- Suddely v, Attm-ney-Geiieral, 1897 Ap. Gas. 11, J 

(7) Probate duty in respect of chose-in-action. 

(а) Where the estate of the deceassd consisted mainly of a chose-in-aotion and 

there was nothing to enable the Court to determine the amount or 
value of the right which the deceased was seeking to enforce in her 
suit, probate was directed to issue without payment of stamp duty, 
petitioner being directed, on the termination of the suit in question, 
to file in Court a statement showing the result of the suit 21 M 
241. •/ K 

(б) Where property is not reduced into possession when probate is taken out 

but the right to recover it is the subject of suit, the valuation of such 
property by the applicant, at less than Rs. 1,000, may bo accepted by 
the Court. .23 0.577. 


27 
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1 . — “ When it shail appear to the Judge or District Delegate that 
probate of a will should be granted — [Continued) . 

(fi) Probate duty in respect of property decreed by Court. 

When a person whose right to certain property has been declared by a decree 
of Court, applies for letters of administration in respect of it, he must 
pay duty for the grant, there being no ground of exemption. See 20 
W. R. .440, M 

(S] Joint family property passing by survivorship, whether liable to probate 
duty. 

[а] Joint family property devolving by survivorship is not liable to probate 

duty. 23 0.980 = 1 G.W.N. 31. But see confo-fl 11 B.L.R. App. 39 
= 19W.R.230. N 

(б) The estate of a Hindu in the hands of his deceased daughter’s represent- 

atives was hold to be trust property, for purpose of letters of adminis- 
tration of which no duty was payable under the Court Pees Act. 14 
B.L.R. 184. 0 

(c) Although on death of a Hindu co-parcener, his estate vests by survivorship 
in the survivors, who are nob bound to take letters of administration, 
where the latter invoke the jurisdiction of the Court by applying for 
letters of administration on the footing that the property belonged to 
the deceased, it was held that they could not claim a refund of the 
Court-fee paid on the ground that uo letters of administration were 
necessary. 27 B. 140. P 

(10) Property subject to a power whether liable to probate duty. 

(a) Where a person having a life-interest in a fund with a general power of 

appointment over it exercised such power by will, it was held that 
such fund wasexempt from probate duty. 12 B.L.R. Ap, 21 = 21 
W.R. 245. See, also, 6 B.L.R. 138 = 15 W.R. 457 (f). Q 

(b) A power of appointment given to a testatrix by her husband is “ property ” 

for the purpose of probate duty, within the meaning of Sch. I, Item 
11 of the Court Pees Act, VII of 1870. 25 M. 515. R 

(11) Property subject to a power whether liable to probate duty— English Law. 

In England by St. 23 & 24, Viet. c. 15, S. 4, it is provided that probate duty 
shall be levied and p.aid upon all personal property appointed by will 
under a general poiver. S 

(12) Trust property whether liable to probate duty. 

(а) Trust property is not liable to probate duty. 6 B.L.R. 138 =15 W.R. 457 

(/). But see contra, 7 B.L.R. 57 = 16 W.R. 456 (Both decided 
before the amendment of the Court Pees Act). T 

(б) The exemption of trust estates from the payment of ad valorem Court-fee 

is nob conditional on the circumstance that there has been a previous 
grant of probate or letters of administration on which a Court fee had 
been paid. The exemption has reference to the character of the pro- 
perty and not to the procedure adopted. 29 B. 161=6 Bom. L.R. 
, 152, disap'groving 27 B. 140, and following 23 G. 980. U 
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“ When it shall appear to the Judge or District Delegate that 
probate of a will should be granted*’— {Contimied). 

(13) Trust property whether liable to probate duty — English Law. 

Ill England, by St. 48, Geo. Ill, G. 149, S. 35, a grant of probate or letters 
of administration is valid and available by the executor or adminis- 
trator for recovering property left by the deceased as trustee, although 
the value of such property was not included in the value of the estate 
in respect of which probate duty was paid. See II Will. Bxors., 10th 
Ed., 1727 {n). Y 

(14) Uncertainty of recovering a debt, no ground of exemption from duty. 

The uncertainty of recovering a debt due to the estate of a deceased person 
is not a sufficient ground for a proportionate reduction of the fee pay- 
able in respect of letters of administration bo such estate. 13 B-L.R. 
Ap. 24 = 21 W.R. 397. See, also, 24 0. 567. W 

(15) Debts whether liable to probate duty. 

The Court fee payable for letters of administration is to be calculated on the 
amount or value of the property in respect of which the letters are 
sought, without deducting therefrom the debts due by the deceased. 
9 B.L.R. 30. X 

(16) , Debts whether liable to probate duty— English Law. 

Under the English Law, doubtful and desparate debts need not be included in 
the amount on which duty is payable. Moses v. Drafter, 4 0. & P. 
624. Y 

(17) Present law under the Court Fees Act as amended. 

Now, by Sch. Ill to the Court Pees Act, added by the Amendment Act, XI of 
1899, the amount of debts payable out of the estate as well as the 
property held in trust not beneficially or with general power to confer 
beneficial interest, is allowed to be deducted in the statement of valua- 
tion and only the Court fee on the balance has to be paid. Z 

(18) Practice as to payment of Court-fees in respect of probates and letters of 
administration. 

Under S. 19 (/c) Court-Fees Act, Court fee stamps are not now affixed either to 
the application for probate or letters of administration, or to the 
certificates, but are prepaid into Court under S. 19 (i). L.E.R. (1900) , 
623(625). A 

(19) Practice of Calcutta High Court as to payments of Court-fee. 

{a) The ad valorem Court fee in an application for letters of administration 
should be prepaid to the satisfaction of the Court to the Registrar and 
certified by him to the Court where an exemption is claimed and al- 
lowed. This certificate should he produced to the Court with the 
aipplication and affidavit of valuation. 26 0. 407 = 3 O.W.N. 392. 
B'Ut &QQ infra. B 

(b) Succession duty is payable before the order for grant of probate or letters 
of administration can be made, but not necessarily payable .at the 
time of the application for such grant. 5C.W.N. cclivv C 
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V/hen' St shall appear to the Judge or District Delegate that 
probate of a will should be granted”~{Gonchided) . 

(20) A Fs/orernt fee payable on second grant payable where not paid on first 
■ grant. 

Where a grant of probate was made in 1862 to one of several executors without 
payment of an ad valorem Gonvt-iee and on the death of that executor, 

. his co-executors applied for a second grant after the Court-Fees Act 
was passed, they were liable to pay the ad mZorem fee. 2 G.L. 
R. 486. D 

(21) Court-fee deducted on second grant when paid on first grant. 

In case of a second grant, the fees payable under the first grant are to be de- 
ducted. See S. 19-G of the Court Fees Act, VII of 1870. E 

(22) Court-fee payable on appeal to High Court from order granting letters of 
administration. 

The Court-fee payable on a memorandum of appeal presented to the TTi gh 
Court under S. 86 from an order of the District Judge granting 
letters of administration is Rs. 2 under Act VII of 1870, Sch. II, 
Art. 1 (d)\ Sch. II, Art. 117, is not applicable to such a memorandum 
of appeal. 9 A.W.N. 27. F 


[S. 253.3 . • .77. Whenever it appears to the District Judge or District 

. , . Delegate that letters of administration to the estate 

. Grant of letters of Qf person deceased, with or without a copy of the 
administration to be . ^ ^ 

under seal of Court. Will annexed, should be granted, he shall grant 

the same under the seal of his Court in manner 
following ; — 


, Judge of the District of , [or Delegate 
appointed for granting probate or letters of ad- 
ministration in {here insert the limits of the Dele- 
gate’Q jurisdietion)'] hereby make known that on 
day of letters of administration (with 

or without the will annexed, as the case may be) oi the property 
and credits of , late of , deceased, were granted to 

, the father (or as the case may he) of the deceased, 
he having undertaken to administer the same, and to make a fnl} 
and' true inventory of the said property and credits, and exhibit the 
same in this Court within six monts from the date of this grant 
or within such further time as the Court may from time to time 
appoint, and also to render to this Court a true account of the said 
property and credits within one year from the same date or within 
such further time as the Court may from time to time appoint, 

The - day of 18 


. .. “ I, 

Form of such 
grant. 

the 
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(Old Acts). 

Act VI of 1889 :~S. 13 of this Act substituted the words in S. 77 beginning 
from " he having undertaken to administer ” and ending with “ from 
time to time appoint” in place of the original words which ran as 
follows : — 

“ He having undertaken to administer the same and to make a true inventory 
of the said property and credits, and to exhibit the same in this 
Court at or before the expiration of six months from the date of this 
grant, and also to render a true account of the said property and credits 
within one year from the same date.” 

(Note). 

Genera!. 

Corresponding Indian Law. 

This section corresponds to S. 255 of the Indian Succession Act, X of 1866. P-1 


Administration- 
bond 1 . 


78. Every person to whom any grant of letters of administra- 
tion is committed, and, if the Judge so direct, any 
person to whom probate is granted, shall give a 
bond to the Judge of the District Court, to enure 
for the benefit of the Judge for the time being, with one or more 
surety or sureties, engaging for the due collection, getting in, and 
administering the estate of the deceased, which bond shall be in such 
form as the Judge from time to time by any general or special order 
directs. 


(Notes). 

General. 


(1) Corresponding Indian Law. 

(a) This section corresponds to S. 256 of the Indian Succession Act, X of 1865, 
but with the words “ every person to whom any grant of letters of 
administration is committed, and if the Judge so direct, any person 

■ to whom probate is granted ” used in place of the words “ every person 

to whom any grant of letters of administration other than a grant 
under S, 212 is committed” of the latter section. G- 

, , (6) “ The Indian Succession Act, following the English Law provides for the 
• taking of security, for the due discharge oi his office only from an 

administrator, it being considered that, in the case of an executor, 
who is selected by the testator himself, such security can safely be 
dispensed with. But amongst the classes to which the Probate and 
Administration Act applies eases will occasionally occur, in which it 
may be expedient to take security even from an executor.” Statement 
of Objects and Reasons for the Probate and Administration Act, 
para 8. H 

(2) Undes? S. 256 of the Succession Act, no bond can be required from an executor. 

(a) It having been the uniform practice of the Court to grant probate without 

taking a bond from executors named in the will, it was held that it 
was uniiecessary to depart from the practice, notwithatanriing the 
words of S. 3 and 256 of the Succession Act. 4 G.L.R. 498, I 

(b) . A bond is not to .be taken from a person to whom a iwdbate is granted under 

the Indian Succession Act. 3 M.H.O.R, App. X. J 


[S. 266.] 
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Q enera!— (CoHcZMfied) . 

(3) OoPi’ssponding English Law. 

(a) By St. 20 and 21,'Yiet. 0, 77, Ss. 81 and 82, persons to whom grants of 
administration are made are required to give a bond to the Judge 
with one or more securities in a penalty of double the amount under 
which the estate of the deceased is sworn. See I Will. Exors., 10th 
Ed., 421-422. K 

{h) In England, the penalty of the bond is double the gross value of the 
personalty and the gross annual value of the realty. Trist and Cooto. 
13th Ed., 91. L 

(4) Scope of the section. 

This section is not limited in its operation to the execution of a surety-bond 
when the grant is first made, but is also applicable if, during the 
continuance of the grant, the bond becomes inoperative by reason of 
the death of the surety or its cancellation from some other cause. 29 
0. 68 = 6 G.W.N. 7. M 

Administration-bond,’* 

(1) Origin of the practice of giving bond. 

As to this, see 1 in Jur. N.S* 299. N 

(2) Bond given in whose favour. 

{a) Under S. 78, an administration bond should be given to the “ Judge of the 
District Court.” In the case of the High Court, the practice is to 
take administration bonds in the name of the Chief Justice, and the 
proper person to assign such a bond imder S 79 of the Act is one of 
the officers of the High Court, c.p., the Registrar on the Original Side 
83C. 713 = 3 O.L.J. 422 = 10 G.W.N. 673. 0 

{b) In Madras, the bond required by S. 78 is required to be in the name of 
the Registrar, to enure for the benefit of the Registrar of the High 
Court for the time being, with two or more sureties to be approved 
by him, and for an amount equal to the full value of the estate. Rule 
464, Original Side Rules. P 

(3) Minor taking out administration after attaining age must give same security. 

Where there has been administration during minority, and the minor on 
coming of age takes out administration, he must give the same securi- 
ty. v. A66ot, 2 Phil. 578. Q 

(4) Where estate partly administered, bond may be given for the unadministered 
portion. 

Where an estate has been partly administered, the bond may be for the unad- 
ministered estate. re Halliwell, 10 P.D. 198 ; III ?-fi Oakey, 1896, 
p. 7.,, ■ S 

(5) No bond is case of grant to the Administrator-General. 

The Administrator-General never enters into any bond, having regard to the 
provisions of Act 11 of 1874. S 

(6) In England, Court can dispense with sureties but not with bond. 

Under the English Act, the Court has power to dispense with sureties alto- 
gether, but not to dispense with the bond. I Will. Exors,, 10th Ed., 
425-426. T 
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L—“ Administration’-boad”— {Concluded). 

(7) Ondei' S. 78, Court can make a special order as to form of Ibond, but cannot dis- 
pense with it. 

S, 78 requites a bond to be given in every case, but in such form us the Judge 
shall from time to time by any general or special order direct. It is 
open to the Court only to make a special order as to the form of the 
bond, but not to dispense with a bond in any case. “26 0. 408 = 3 G.W. 
N. 364. U 

(8) When sureties may be dispensed with. 

(а) Where the estate or property is in the custody of the Court, the sureties 

may be dispensed with. Be Cope, 15 P.D. 107 ; Be Wilcocks, 67 L. 
T, 5-28 ; Be Leach, 80 L.T. 170 ; Be Cory, 1903, p, 62. Y 

(б) Where the sole executrix and universal legatee of the deceased testator died 

without obtaining pro bate, and no answer was received for the 
advertisements inserted for any creditors of the estate, the executors 
or the executrix on applying for a grant of administration with the 
will of the testator annexed, were excused from finding sureties, and 
their personal bond alone was accepted, on their undertaking to retain 
for one year assetts of the testator equal to four times the value of his 
known debts to meet any possible claims. Iti the estate of Harper, 
1909, p. 88. W 

(9) Guarantee Society may be a surety. 

Guarantee Societies are now allowed as sureties. Carpenter v. Queen's Proctor 
7 P.D. 235. X 

(10) Practising attorney cannot be a surety. 

Practising attorneys are not accepted as sureties to au administration bond. 

Hend. SrdEd., 320. Y 

(11) Form of administration bond in case of a limited grant. 

The administration bond may follow the English form, according to which, 
in the case of a limited or special administration, it provides that 
the administrator ‘ ‘ will exhibit a true and perfect inventory of the 
said estate and effects limited as aforesaid and render a just and true 
account thereof whenever required by law so to do ” 26 G. 408 = 3 C. 
W.N. 364. Z 

(12) No appeal lies on the ground that the security accepted is insufficient. 

The fact that the security accepted by the lower Court is insufficient, cannot, 
give a right of appeal. 20 G. 245. A 

(13) Under S. 78 of the Probate Act, Court cannot require security from executor 
after the grant. 

Although under S. 78 of the Probate Act, a District Judge is competent to 
require security from an executor, be has no authority to call upon 
the exscutoe, after probate has been already granted, to furnish 
security at any time after the grant of probate. 310. 688 = 8 G.W. 

N. 668. B 

(14) But a second bond may be taken, when necessity arises. 

A District Court, after once having taken a bond with sureties, has jurisdiction 
to take a second bond, with fresh sureties, if necessary. 29 0- 0S==6 

O. W.N. 7. C 
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79. The Court may, on application made by 
mhStSnoninndt Petition and on being satisfied that the engagement 
of any such bond has not been kept, 
and upon such terms as to security, or providing that the money 
received be paid into Court, or otherwise as the Court may think 
fitj • 

assign the same to some proper person, 

who shall thereupon be entitled to sue on the said bond in his 
own name as if the same had been originally given to him instead of 
tolthe Judge of the Court, and shall be entitled to recover thereon, as 
trustee for all persons interested, the full amount recoverable in 
respect of any breach thereof. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This seofeioa corresponds to S. 257 of the ludian Succession Act, X of 1865. D 

(2) Corresponding English Law. 

By St. 20 and 21, Vic. C, 77, S. 83, the Court may, on application, on being 
satisfied that the condition of the bond has been broken> assign the 
same to a person named who shall be entitled to sue thereon in his 
own name and recover, as trustee for all persons interested, the full 
amount recoverable in respect of any breach of the condition Of the 
said bond. See I Will, Exors., 10th Ed., 423. B 

1.—** Assignment of administration-bond.” 

(1) Of what the Court must be satisfied before assigning the bond. 

(a) In England the Court will allow an administration-bond to be assigned 
only upon being satisfied (i) that the application for the order is made 
5ona (ii) that a priraa case is made out, (iii) that the appli- 
cant is the proper person to whom the bond should be assigned. See 
in the goods of Cartwright, 1 P.D, 422, cif erf in I Will. Exors., 10th 
Ed. , 423 ; In the goods of Young, 1 P. and M. 180, cited in Trist. and 
Coots, 13th Ed., 94. p 

(5) Upon a petition to the High Court for tho transfer of an administration 
bond under S. 79 on the allegation that the administratrix had 
refused to pay certain monies due to the petitioners on a pro-note 
given to them by the deceased, and it was admitted that the estate of 
the deceased was capable of meeting tho claim, 7ieZrf on a prima fade 
case having been made out, that, under the circumstances, it was 
competent for the High Court, on a petition being presented to it for 
the assignment of an administration-bond, to pas an order authoris- 
ing the transfer of it, and empowering the assignee to sue as a trustee 
for the benefit of the creditors, 6 N.W.P.H.C.E. 62. G 

(2) What amounts to a breach of the bond. ■ 

(i) Eailuce to exhibit inventory. 10 A. 29. 

(ii) Failure to make a just and true account. Archbishop of Canterbury 

V. Willis, 1 Salk 172, 315. 
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(iii) OoDversion of the goods of the deceased to the administrator’s own use, 

to the loss of the estate. Archbishop of Canterbury v . Robertson, .1 
Orompt & M. 690. 

(iv) Payment of a legacy bequeathed to an infant, to a person who afterwards 

absconds. Dobbs v. Brain, 2 Q.B. 97. H 

(3) Mere Delay in exhibiting inventory is not breach of the bond. 

Mere delay in exhibiting inventory, would not, in the absence of any actual 
damage, entitle an assignee of the bond to recover the penalty. Arcii- 
Bishop of Gatiterbury V. Willis, 1 Qalk 172. I 

(4) A creditor can apply for assignment of the bond. 

A creditor of the deceased is a proper person within the meaning of the section 
to apply for an assignment of the bond. 10 A. 29, J 

(5) But not when he can otherwise recover his debt. 

But the assignment will not be made at the instance of a creditor who can 
otherwise recover his debt, 6 N,W.P.H,O.R. 62, K 

(6) Under S. 79 the bond may be assigned to the Administrator-General. 

S. 79 is not confined to private individuals only ; an administration-bond may 
be assigned to the Administrator-General. 33 0. 713= 3 C.L.J. 422 = 
10 O.W.N. 673, L 

(7) Who can sue on the bond. 

{a) No one except the Judge or the person to whom the bond is assigned can 
sue. See 5 A. 248. M 

(6) Can a succeeding administrator sue the sureties of the first administrator i 
on the security bond not assigned to him ? No. See the analogous 
case of 5A. 248=3 A.W.N. 12. N 

(8) For what the surety is liable. 

An administration-bond does not become void when the letters of administra- 
tion are cancelled, and while they remain unrevoked, the grantee is, 
to all intents and purposes, administrator of the estate, and for his 
acts and defaults as administrator, the sureties are and remain res- 
ponsible. 35 0. 955 = 35 I. A. 109 = 12 O.W.N. 802 = 8 O.L.J. 94 = 10 
Bom. L.R. 648 = 18M.L.J. 367. . 0 

(9) Invalidity of the grant does not make the bond void for purpose of surety’s 
liability. 

The invalidity of a grant of letters of administration, does not render the 
surety bond void and does not affect the liability of the sureties. 33 
0. 713 = 3 O.L.J, 422 = 10 O.W.N. 673 ; on appeal to the P.C.; 

35 0. 955 = 35 I.A. 109 = 12 O.W.N, 802=8 O.L.J. 94 = 10 Bom. L.R. 
648 = 18 M.L.J. 367. P 

(10) Bond induced by misrepresentation is not void for purpose of surety’s liability. 

Where a person made false representations to the Court and thereby obtained 
an order granting him letters of administration to the estate of a 
deceased person, and induced two other persons to stand surety for 
him by means of similar misrepresentations aud showing them a copy 
of the said order, whereupon, they, in ignorance of the true state of 
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affairs, executed an administration-bond, and letters were issued in 
his favour, held (by 3 out of 5 Judges) that S. 20 of the Indian Con- 
tract Act did not apply to the case and tha tthe sureties were liable. 
33 0. 713 = 3 O.L.J. 422 = 10 G.W.N. 673 ; affirmed on appeal to the 
P.G.; 35 C. 955 = 35 LA. 109 = 12 G.W.N. 802=8 O.L.J. 94 = 10 Bom. 
L.R. 648 = 18 M.L.J. 367. Q 

(11) Nos? bond induced by mistake. 

An administration-bond is not invalidated by reason of mutual mistake on the 
part of the Court and the surety, or misrepresentation by Gourt. 12 
G.W.N. 4S1 (486). R 

(12) Measure of damages which can be recovered in a suit on the bond. 

(a) In an action brought on the breach of a bond given under S. 78 and 

assigned over to the plaintiff, he cannot recover more damages than 
he could prove to have resulted to himself or those interested in the 
bond on which he relies. Such a bond cannot be regarded as an 
instrurnent covered by the Exception to S. 74 of the Indian Contract 
Act, so that the whole sum mentioned in the bond might become 
payable on the breach of a condition therein. 10 A. 29 = 7 A. W.N. 
273. S 

(b) But, according to Messrs. Philip and Trevelyan, the effect of the amend- 

ment of S. 74 of the Indian Contract Act, IX of 1872, by S. 4 of Act 
VI of 1899, is that even if actual damage or loss be not proved, reasoUi ' 
able compensation not exceeding the amount mentioned in the bond, 
can be given. Ph. & Trev. 398. T 

(13) Can a surety to an administration-bond apply to be discharged. 

(i) Under English Law, the Court will not discharge the original sureties to 

an administration-bond and allow other sureties to be subsituted for 
them. In the goods of S\,‘Avk, 1 P. & D. 76, cited m T Will. Exors., 
10th Ed., 429 ; Trist. and Coote., 13th Ed., 93. U 

(ii) In Calcutta, a surety under an administration-bond, who is not a legatee, 

and who is powerless to institute administration proceedings, can 
apply under S. 130, Indian Contract Act, for the revocation of the 
guarantee, on the ground of mal-administration by the executor. 29 
G. 68 = 6 C.W.N. 7, disapproved in 28 M. 161. But see contra, infra.Y 
(hi) A surety of an executor is entitled to be discharged from his liability as 
regards the future transactions of the latter, when the executor, for 
whom he is surety, wastes the estate. As the fact of his discharge 
would be to revoke the probate, if fresh security is not furnished, an 
appeal lies against an order refusing to grant such discharge. 52 
P.R. 1902 = 88 P.L.R. 1902. But see cojifm, m/m. W 

(iv) A surety to an administration-bond cannot of his own free-will withdraw 

from his suretyship. 31 A. 56 (57) =6 A.L.J. 19 = (1908) A.W.N. 
288 = 5 A.L.J. 349 (N). X 

(v) Where one of the sureties under an administration-bond sued the ad- 

ministratrix and his other co-sureties for the discharge of his obliga- 
tion of suretyship, as to future transactions of the administratrix, on 
the ground that she had mismanaged and wasted the properties, or in 
the alternative, that she might be ordered to discharge certain claims 
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against the estate and complete the administration, held that the 
surety to an administration-hond is not entitled to the roiieJ: of dis- 
charge from his liability, either by -way of an application in the 
probate proceedings, or by a separate suit, since the granting of such 
relief might defeat the object for which an administrator is required 
to find sureties to an administration-bond. 28 M. 101 = 14 M.Ij.J. 

48-2 (following the principle of 19 B. 245, case of surety for the 
guardian of a minor’s estate). ¥ 

(vi) The special contract of suretyship entered into by a surety to an adminis- 

tration-bond is not governed by S. 130 of the Indian Oontract Act, 
providing for revocation of continuing guarantee as to future transac- 
tions. 28 M. 161 = 14 M.L.J. 482, Z 

(vii) Bub the Rules of the Madras High Court, Original Side, contain a 

provision that an application by an administrator or surety to vacate 
a bond or surety’s recognisance may be made by summons in cham- 
bers. Rule 470 ; Original Side Rules. A 

(viii) Rule 470 of the Madras High Court applies to an application to vacate a 
bond during the pendency of the administration with a view to hav; 
ing another surety appointed in the place of the surety whose bond i.t 
vacated. But there is no provision of land in India, as in England, 
which enables the Court to make an order to vacate an administra- 
tion bond. Pc?- TFliife, C.cl., in7 M.L.T. 160 = 5 Ind. Oas. 311. B 

(ix) As the bond becomes void on the happening of a condition it is allowed to 
work itself out on the happening of that condition. So there is no 
need for the Court being invited to make a declaration on the subject, 

Per Krishnaswami Iyer, J. , in Ibid. C 

(14) Notice necessary before assignment. 

Before assignment is made, some form of notice should be given to the sureties 
and the administrator. Baker v. Brooks, 3 Sw. & Tr. 32. D 

(15) What breaches can be alleged in the suit on the bond. 

In suing on the bond, the plaintiff may prove breaches other than those, alleged 
by him when he obtained permission to sue. Archbishop oj Can- 
tei'buryv. Bobertson, 1 Cvompt &M.. Q90. E 

(16) Practice in the Madras High Court as to application for assignment. 

In the original side of the Madras High Court an application for the assign- 
ment of the bond may be made by summons in chambers. Rule 465 ; 

Original Side Rules. F 

80. No probate of a will shall be granted until [g, 258 
Time before which after the expiration of seven clear days, and no 
tnitioii sdiaii imiTbo letters of administration shall be granted until after 
granted 1. expiration of fourteen clear days, from the 

day of the testator or intestate’s death. 
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(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 268 of the Indian Succession Act, X of 1SG5. G 

(2) Corresponding rule in English Law. 

. . Under the English Rules, no probate or letters of administration with the will 

; annexed can be issued until after the lapse of seven days from the date 

of the deceased, unless under direction of the Judge. Seel Will. Exons., 
10th Ed., 234. H 

'j.~“ Time before which probate or administration shall not be granted,** 

( 1 ) Uo Limitation for applications for probate or letters of administration. 

As to this, see notes under S. 55, : I 

(2) Letters of administration with the will annexed may be granted after the ex- 
piration of seven days. 

Letters of administration with the will annexed may bo granted after expira- 
tion of seven clear days from testator’s death. 10.149. ■ J 

(3) Day of death to be excluded in computing period. 

The period is to be computed excluding the day of the death of the deceased. 
Trist. and Ooote., 13th Ed., 95. K 

[S, 2S9.] 81' ’ Until a public registry for wills is established, every Dis- 

‘ Piling of original Judge and District Delegate shall file and 

^iRs of which pro- preserve among the records of his Court all or i- 
bate or adrmmstra- . . 

tion with will annex- ginal wills of which probate or letters of adminis- 
ed granted 1 . tration with the will annexed may be granted by 

him ; 

and the Local Government shall make regulations for the pre- 
servation and inspection of the wills so filed as aforesaid. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 259 of the Indian Succession Act, X of 18G5. L 
.(2) Corresponding English Law. 

8. .81 may be compared with Ss. 52, 66 and 91 of the English St. 20 & 21 
Viet., C., :77. M 

1.— “Piling of original wills of which probate or administration with will 
annexed granted,** 

(1) District Judge, definition. 

As to this, see S. 3; supra. ^ 

(2) Local Government, definition. 

As to^-this, see notes under S. 62; mpra. 
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/. — Piling of original wills of which probate or administration with 
will annexed granted ” — {Concluded), 

(3) Failure to file will is defective procedure under S, 50. 

Where a will is not filed as required by S. 81, it is defective procedure so as 
to constitute good cause for revocation of the grant under S. 50. 37 
P.L.B. 1902. F 

(4) Provision for public registry of wills. 

{a) In England St. 20 & 21 Viet., o. 77, S. 66, provides fora central place of 

deposit of original wills. Q 

(&) In India, no special public registry for wills has been established as yet. 

Hend., 3rd Ed., 322. R 

(5) Regulations for preservation and inspection of wills. 

(а) For rules made by the Lieutenant-Governor of Burma, See Bur. R. M. 

(б) For rules made by the Government of Madras, See Fort. St. George 

Gazette, 1905, Pt. I, p. 792 ; Madras Rules and Orders. 

(c) For rules made by the Government of Bengal, see Bengal Rules and 

Orders. 

[d) For rules made by the Government of United Provinces, see United Pro- 

vinces, Rules and Orders. S 

(6) Deposit of wills under the Indian Registration Act. 

As to this, see Ss. 42 to 46 of the Registration Act, III of 1877. T 

82 . After any grant of probate or letters of administration, no [s, 260 ], 
other than the person to whom the same shall 
have been granted shall have power to sue or pro- 
secute any suit, or otherwise act as representative 
of the deceased, throughout the Province in which 
the same may have been granted, until such probate or letters of 
administration shall have been recalled or revoked. 

(Notes). 

General. 

(1) Oorresponding Indian Law. 

This section corresponds to S. 260 of the Indian Succession Act, X of 1865. U 

(2) Correspondig English Law, 

S. 82 corresponds to S. 75 of the English St. 20 and 21 Viet, 0. 77. ¥ 

1 . — “ Grantee of probate or administration alone to sue &c., until the same 
revoked.*’ 

(1) “ Legal representative,” meaning. 

The words “ legal representative” in S. 234, G.P.G., 1882, do not include any 
person who does not in law represent the estate of the deceased. 17 
M. 186 = 4M.L.J..59; see, also, 8 G.W.N. 842. . W 

(2) Where there is a will, heirs on intestacy are not legal representatives. 

(a) Where a deceased person has left a will, his heirs on intestacy do not 
represent Ms estate. 22 0.903. * , X 


i Grantee of pro- 
bate or administra- 
tion alone to sue, 
&o., until the same 
revoked 1. 
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/. — “ Grantee of probate or administration alone to sue, «fc., until the 
same revoked ” — {Cmitmued). 

(b) Where, ou death of an executrix who has proved the will, before fully 

administering the estate, the testator’s heir brought a suit neither as 
representing the executrix, nor as the administrator de ionis won of 
the testator, his suit was held to fail on the ground that the estate of 
the testator was absolutely unrepresented. 16 M. 71. Y 

(c) See also notes under S. 12, supra. 

(3) Administrator under S. 10, Reg. YIII of 1827, Is not legal representatiire. 

(a) An administrator appointed under S. 10 of Reg. VIII of 1827 does not by 

such appointment become the legal representative of the deceased, or 
entitled to continue an appeal filed by him. 21 B. 102. Z 

(b) A certificate of heirship granted under Reg. VIII of 1827 is not prima facie 

evidence that the holder of it is the rightful heir of the deceased, 
the effect of such certificate is merely to give security to persons in 
possession of or indebted to the estate of the deceased in dealing with 
such holder as the legal representative of the deceased. 4 B.H.O. A.C. 
J. 178. A 

(c) But so long as an appointment of a person as administrator under S. 9 of 

Reg. VIII of 1827 lasts, no one else can represent the estate. 12 B. 
150. B 

(4) Decree or execution against person in possesion of estate of testator before 
grant of probate, how far binding. 

As to this, see notes under S. 12, supra. C 

(5) In cases governed by the Succession Act, a decree obtained against a heir in 

possession, before the grant of administration, is not valid and binding on 
the estate. 

As to this, see notes under S. 14, s^lpra. D 

(6) Executor bringing a suit as such must produce the complete probate. 

When probate of a will has been granted, and an executor appointed, the 
executor, in order to bring a suit as such, is under Ss. 179, 187 and 
260 of the Snccesion Act, bound to prove his title, to prove which, he 
must produce the complete probate. 32 0.710. E 

(7) Renouncing or incapable executors are not representatives under the section. 

Under this section, it is only the executors who have obtsined probate, that 
can act as representatives of the testator ; those who renounce or 
refuse or are unable to act, should be regarded as if they had never 
been appointed. 27 0.683 (688). F 

(Sj Defences to an action by an executor or administrator. 

(i) In an action by an executor or administrator, the defendant may plead 

that the supposed testator or intestate is alive, in which case the 
Probate Court will have no jurisdiction. U Will. Exors., 10th Ed., 
1632; see Afifew V. Dwwdas, 3 T.R. 129. (J 

(ii) A defendant may plead that the seal attached -to the probate produced 

by the plaintifi has been forged, or that the letters have been revoked. 
II Will. Exors., 10th Ed., 1532. H 

(iii) A defendant miiy plead that he has paid the debt, which is the subject 

of the action, to an executor who had obtained jsrobate of a forged 
will, unrepealed at the time of' the payment. II Will- Exors., lOfch 
Ed., 1532. . , I 
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/, — “ Grantee of probate or administration alone to sue, &c„ until the same 
revoked’’ — {Oonciuded). 

(9) Grounds on which pobate could be impeached in a Civil Court— Effect of S. 44 
of the Evidence Act. 

As to this, see notes under S. 12, supra. J 

(10) Mo Court other than, a Court of Probate can go behind the grant. 

As to this, see notes under S. 12, supra. K 

(11) Effect of S. 41 of the Evidence Act on questions of probate, 

As to this, see notes under S. 12, siipra. , L 

(12) Province, definition. 

As to this, see S. 3, supra, M 

83. In any case before the District Judge in which there is 
contention, the proceeding shall take, as nearly as 
tenMoufSseri.‘'°“' ^ according to the pro- 

visions of the Code of Civil Procedure, in which 
the petitioner for probate or letters of administration, as the case 
may be, shall be the plaintiff, and the person who may have appeared 
as aforesaid to oppose the grant shall be the defendant, 

(Old Act). 

Aci! XII of 1891 : — This Act substituted the word “ proceedings ” in S. 83 in 
place of the word “ proceeding, ” 

(Notes). 


General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 261 of the Indian Succession Act, X of 1865. M 

(2) S. 83 deals with procedure in contested testamentary proceedings. 

For a case in which the procedure in contentious cases laid down in the Suc- 
cession Act was drawn attention to. See 21 W.E. 84. 0 

(3) S. 83 does not apply to application for revocation. 

S. 83 does not apply to an application for revocation of probate, which is 

governed by S. 55. 6 Ind. Oas. 912. P 

1. — ^’Procedure in contentious cases.” 

(IJ Testamentary practice in India before the Probate and Administration Act. 

The practice in India in testementary matters previously to Act V of 1881 was 
the same as that of the Ecclesiastical Court in England, except so far 
as that practice might be inconsistent with the Civil Procedure Code, 
5B. 638. q 

(2) How far the English distinction between proof in Common form and that in 
So/em/j foraj is recognised in the Succession Act. 

{a) It is stated that according to the law in India, there i.s no distinction 
between ■ proving a will in '’'Common form" and proving it in 
“ Solemn form ”. But the sections of the Indian Succession Act point 


[S. 261.] 
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1. — “ Procedure in contentious cases {Continued], 

clearly to a difference between cases which are contested and cases 
which are not contested, and S. 261 corresponding to S. 83 oJ; the 
Probate Act, lays down the procedure in contested cases. 2 G.W.N. 100 

(102). R 

(bj So long as a petition for probate or letters of administration is “ non-con- 
tentions,” it is to be dealt with by the Registrar, As soon as it 
becomes “contentious,” it is to be treated as a plaint in a suit, and 
the suit is governed, so far as practicable, by the procedure prescribQd , 
bytheC.P.C. 22 B. 261. S' 

(c) But, a grant of probate made in the mofussil is not quite the same as a 
grant in Common fom, for, the grant is made after the execution of ■ 
the will has been sworn to by the witnesses to the will, and the only 
circumstance that distinguishes it from the grant in Solemn form is 
that the grant is made ex parte. 33 0. 1001 (1008) = 10 C.W.N. 965. T 

{d) Again, in England, in Co??imo?i/om grants neither citation upon the in- 
terested parties nor any hearing is necessary; while under this Act, 
no grant whatever (except by the High Court) can bo made without 
citing all persons claiming to have interest in the estate of the de- 
ceased. Majumdar, Supplement 41. 0 

(3) How far reyocation proceedings are suits. 

(а) There is a distinction according to the grounds on which revocation cases" 

are based. Where the ground on which revocation is sought is any- 
thing touching the validity of the will, such, as fraud, forgery, undue 
influence or the like, the proceedings should be initiated by plaints, 
and such cases are necessarily “suits;” but where the grounds are 
mere irregularities in making ■ the grant, the proceedings are to be 
initiated by motion, and should be treated as “ miscellaneous proceed- 
ings.” See 6 C.W.N. 383. Y 

(б) A proceeding for revocation of probate is not a suit within the meaning of 

0. XXm, R. 3, O.P.C., 6 Ind. Cas. 912. W 

(4) Procedure on application for revocation. 

As to this, see notes under S. 50, sttjpm, X 

(5) What is the proper order in an application fon revocation. 

As to this, see notes under S. 50, stt^ra. Y 

(6) Until a case for revocation is made out, question of genuineness of will cannot 
be gone into. 

As to this, see notes under S. 60, mpm. Z 

(7) Rules as to o/ins of proof in applications for revocation, ‘ 

As to this, see notes under S, 50, sitpra. A 

(8) “ Plaintiff, “ meaning. 

The word “ plaintiff ” moans every person asking relief against another person. 
lOBom. L.R. 327. B 

(9) “Defendant,” meaning. 

“ Defendant” includes every person served with any writ of summons or pro- 
cess, or served with notice of, or entitled to attend, any proceedings. 
S. 100, J.A. St. 36 & 37 Viet., C. 66. C 
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1.—^^ Procedure in contentious cases** — {Concluded). 

(10) “ Sabjeot-matter of the suit” in testamentary proceedings. 

In a testamentary proceeding, the “subject-matter of the suit” is tbe property 
of which the executor is the legal owner under the will of the testator, 
and of which the probate by declaring him to bo executor recognises 
him before the Court as legal owner. 18 B. 237 (240) referring to 17 
B. 388 C391). B 

(11) Record of eiaridence, should be as in a regular suit. 

Where a will is contested, the proceedings should take, as nearly as may be, 
the form of a regular suit, as if brought by the party propounding 
the will ; and so where a Judge granted probate, it was held to be a 
serious defect that he took down only memoranda of the evidence 
and not the testimony of the witnesses in tho language in ordinary 
use in proceedings before the Court. 24 W.R. 162. E 

(12) Where caveator does not appear at the hearing — Procedure. 

Where in consequence of the filing of an affidavit in support of a caveat, the 
probate proceeding becomes a suit, the whole suit must be disposed 
of by the decree of the Court. Where, therefore, at the hearing of 
the suit, the defendant does not appear in support of the caveat, the 
proper procedure is, not to dismiss the caveat leaving it to the Regis- 
trar to dispose of the petition as a uon-contentious matter, but to 
dismiss the caveat and order the issue of probate, if the Court is 
satisfied that the papers are in order. ‘22 B. 261. F 

(13) A receivei? may be appointed in testamentary proceedings. 

As to this, see notes S. 65, supra, F-1 

(14) S. 177, G.P.C., though applicable to probate proceedings, should not be ap- 
plied so as to dispense with proof of will. 

Although by virtue of this section, the provisions of the C.P.O., are applicable 
to probate proceedings, S. 177 of the O.P.C., Act XIV of 1882 does 
not justify tho Court, because the caveator refuses to answer a ques- 
tion in dispensing with tho proof of the will set up, and granting 
probate to the petitioner. 9 B. 241. G 

(15) Withdrawal of application— Effect. 

(a) Though the provisions of the C.P.O., are made applicable to testamentary 
proceedings still, where an application for probate had been withdrawn 
before the proceedings became contentious, the provisions of S. 373, 
C.P.O., are not applicable, so that the petitioner is entitled as caveator 
to propound the same will in opposition to an application for grant 
of letters of administration to the estate of the deceased. 19 M. 


458. G-1 

(b) It is otherwise where the proceedings had become contentious by a caveat 
having been filed. Ph. & Trev. 400. G-2 

(16) What the court should consider in contentious cases. 

As to this, see notes under S. 69, supra. H 

(17) Grant of probate or letters of administration — Its nature and the way in which 
it can be contested or set aside. 

As to this, see notes under S. 50, sapj-a. I 

(18) District Judge definition. 

As to this, see S. 3, sMpro. J 

(19) Contention, meaning. 

As to this, see S. 73, Explanation, supra. K 

N.B. — Sec also notes under S. 55, supra. 

29 
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[S. 262,] 85. Where any probate is, or letters of administration are, 

revoked, all payments /jom made to any exe- 
curw OT administS- administrator under such probate or ad- 

toi- before probate or ministration before the revocation thereof shall, 
notwithstanding such revocation, be a legal dis- 
charge to the person making the same ; 
and the executor or administrator who shall have acted under 

, any such revoked probate or administration may 

Right of such exe- . . . , , . , A i. jp 

cutor or administra- retain and reimburse himseir out oi the assets oi 

tor to recoup him- deceased in respect of any payments made by 
him which the person to whom probate or letters 
of administration shall be afterwards granted might have lawfully 
made. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 262 of the Indian Succession Act, X of 1865. L 

(2) Corresponding English Law. 

The section corresponds to Ss. 77 and 78 of the English St. 20 & 21 Viet. 0. 77 
for the provisions of which, see I Will. Exors., 10th Ed., 460. L-1 

(3) Principal of the section. 

Every person is bound to pay deference to a judical act of a Court having 
competent jurisdiction, and to give credit to a probate till it is vacated. 
Allen V. Dundas, 3 T.R. 129. M 

(4) Scope of the section. 

S. 84 affords protection to debtors making 6ojia payments to an executor 
or administrator before revocation of the grant. But it does not 
protect purchasers. Per Mitra, J. in 33 0. 713 = 3 O.L.J. 422 = 10 
C.W.N. 673. N 

U- '“ Payment to executor or administrator before probate 
or administration revoked. " 

(1) Payment to executor or administrator under void grant is a discharge. 

(ci) Payment to an executor who had obtained probate of a forged will is a 
discharge to the debtor, although the probate was afterwards revoked 
oncitation. I Will. Exors., 10th Ed,, 464. 0 

(h) The grantee of letters of administration fully represents the estate of the 
deceased. Any payments made to him under any decree obtained by 
him affords the person so paying full indemnity against the claim 
of a»j/ other party. 10 C.W.N. 422 (426). P 

(2) Where grant void— Effect on mesne acts of executor or administrator. 

If a grant is void, e.g., whore administration is granted on the concealment of 
a will appointing executors, which will appear subsequently, the 
mesne acts of the executor or administrator done between the grant 
and its revocation, except in so far as they are protected by the 
Statute, are void and cannot be made good by relation. I Will 
Exors., 10th Ed., .461, Q 
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i.— “ Payment to executor or administrator before probate or 
administration revoked*’— [Continued), 

(S) Where grant voidable— Effect on mesne acts of executor or administrator. 

If a grant is voidable only, e.g., where it has been granted to a party not next- 
of-kin or where the Court not knowing that an executor has acted, 
granted administration to another, or where a grant has been raado 
without citing the necessary parties, all lawful acts done by the first 
administrator are valid. I Will. Exors., 10th Ed., 463. R 

(4) Test whether grant void or voidable. 

Where the grant is in derogation of the right of an executor, it is void ; where 
it is in derogation of the right of the next-of-kin, or residuary legatee 
only, but by the proper jurisdiction, it is merely voidable. I Will. 
Exors., 10 Ed., 462. S 

(5) Remedy of rightful representative against purchaser from wrongful executor 
or administrator. 

(a) Where the grant is void, if the wrongful executor or administrator has 

sold the property of the deceased, the rightful representative may 
either maintain trover against the former, or claim the proceeds from 
him. Eamme V. DorreK, 2 Lord. Raym. 1216 cited in I Will. Exors., 
10th Ed., 462. T 

(b) But, as between the rightful representative and the purchaser, the aliena- 

tion, if done in the due course of administration, e.g,, for paying 
funeral expenses or debts, is not void. Graysbrook v, Fox, Plowd. 
276 cited ini Will, Exors., 10th Ed., 462. ' O 

(6) Presumption in favour of such purchaser. 

Where a person who fills the position of an executor is found selling or mort- 
gaging part of his testator’s estate, he is to be presumed to be acting 
in the discharge of the duties imposed on him as executor, unless 
there is something in the transaction which shows the contrary ; and 
the contrary is not made out merely from the circumstance that the 
alienation does not purport to be executed by him in that capacity. 
Per Stirling, J, in Re Fenn and Eurze’s Contract, 1894, 2 Oh. 101 
(114). Y 

(7) Purchaser not bound to make inquiry or see to the application of the money. 

In English Law where executors in whom the legal estate is vested under their 
testator’s will arc selling real estate charged with debts, a purchaser 
is not bound to see the consideration money properly applied, or to 
inquire whether debts remain unpaid (unless twenty years have elapsed 
from the testator’s death). Sabin v. Heape, 27 Beav, 533 ; Be Tan- 
qureay, 20 Oh. D. 465, cited in II Will. Exons., 10th Ed., 1656 {f). W 

(8) Illustrative cases. 

(i) In an action of detinue brought by an executor against the defendant who 
had purchased goods belonging to the testator, from one to whom 
administration had been granted before the executor had proved the 
will, held that the executor who sued after probate, was entitled to 
recover. Graysbrook y. Fox, Plowd. 276, cited in I Will. Exors., 10th 
Ed., 161 ; see, also, ElUs v. Ellis, 1905, 1 Oh. 613. .. X 
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i. — ^‘Payment to executor or administrator before probate or 
administration revoked’*— {Concluded) . 

(ii) If administration is granted before the refusal of the executor, a sale by 

the administrator of the testator’s effects is void, although the exe- 
cutor afterwards appear and renounce. Abraham v. Cunningham, 

2 Lev. 182, oiled in Ibid, ¥ 

(iii) But, a grant of administration obtained by suppressing a will which 

contained no appointment of executor is not void ab initio, and a sale 
by such an administrator to an innocent purchaser is valid. Boxall v. 
Boxall, 27 Gh. D. 220. Z 

(iv) A grant of letters of administration obtained by suppressing a will which 

contained no appointment of executors is not void ab initio, and a sale 
of a property of the deceased, by the administrator who has obtained 
a grant of administration under such circumstances to a purchaser 
who was ignorant of the suppression of the will, is valid even where 
the grant is revoked after the sale. 33 0. 657 — lOO.W.N. 662; 
referring to Boxall v. Boxall, 27 Oh. D. 220 ; Ellis v, Ellis, 1 Oh. 
613. A 

(v) Where an auctioneer employed by a supposed executrix sold goods of the 

testator, but before payment, the real executrix claimed the money 
from the buyer, it was held that the auctioneer could not maintain 
an action against the buyer, though the latter expressly promised to 
pay on being allowed to take away the goods, Lamine v. Darrell, 2 
Lord Eaym, 1216, cited in I Will. Bxors., 10th Ed., 462. B 

(vi) Where an Englishman died leaving English and Indian assets the latter 

of which comprised shares in an Indian Bank, and an agent of the 
testator in India fraudulently obtained from the Calcutta High Court 
letters of administration to the Indian assets as on an intestacy and 
sold the 'shares publicly to a bona fide purchaser for a value, and 
subsequently the lettons were revoked and fresh letters annexed with 
a copy of the will were granted to the executors, held that under the 
Indian Succession Act, the grant of letters to the testator’s agent was 
void not ab initio, but only from date of revocation, and that the 
purchaser of the shares had a valid title. Cr aster v. Thomas, (1909) 
2 Ch. 348. C 

(vii) A mortgage executed by a penson to whom probate was granted by mis- 

take, is bad, 6 O.W.N. 787. D 

( 9 ) Acts done under probate of forged will are void. 

(a) Where a will was declared to be a forgery and therefore void ab initio, any 
acts done by a person under any title created by that will, o.g., a 
mortgage, is void in law. G O.W.N. 787. ' E 

{b) See, also, notes under S- 12, swpm. F 

(10) Probate granted to universal legatee is invalid ab initio. 

As to this, see notes under S. 6, szijpra. G 

(11) Execution of will obtained by fraud— Effect, 

As to this, see notes under S. 50, supra. H 

(12) Administration obtained fraudulently — Effect. 

As to this, see notes under S. 50, s«pm. I 

(13) Probate obtained of a forged will— Effect. 

As to this, see notes under S, 50, sii{pra. j 

(U) Probate obtained f raudulently— Effect. ^ ^ ^ 

As to this, see notes under S. 50, supra. 
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2.—“ Right of such executor or administrator to recoup himself. ” 

Lawful payments under revoked grant may be re-imbursed out of the estate. 

(a) Under this section, any lawful payments made by a person to whom 
probate of a forged will was granted but subsequently revoked, may 
be re-imbursed out of the estate of the deceased. 6 G.W.N. 78T. L 

(&) Thus, a widow was held entitled to re-imburse herself out of the asset.s of 
her deceased husband’s estate, in respect of payments made by her 
while acting under a probate which was subsequently revoked. 6 G.W. 

N. 787. M 

85, Notwithstanding anything hereinbefore contained, it shall, INU.'} 

except in cases to which the Hindu Wills Act 

Power to refuse 1370 applies, be in the discretion of the Court 
letters of admims- , t .. . « i t 

tration 1. to make an order refusing, tor reasons to be record- 

ed by it in writing, to grant any application for 
letters of adininistration made under this Act. 

(Notes). 

General. 

No corresponding Section in the Succession Act. 

S. 85 has no corresponding section in the Indian Succession Act, X of 1865.M-1 
/. — “Power to refuse letters of administration.” 

(1) Effect of S. 85. 

The effect of S. 85 is that, in cases to which the Hindu Wills Act applies, the 
Court must grant letters of administration with the will annexed 
to the person who under this Act shows himself entitled thereto; but 
where the will is not governed by the Hindu Wills Act, the Court can 
refuse to grant letters, Ph. & Trev. 401. M-2 

(2) Judge incompetent to refuse probate to executor named in will. 

As to this, see notos under S. 6, supra. N 

86. Every order made by a District Judge or District Delegate [S. 263.] 

by virtue of the powers hereby conferred upon 
of StrietTudg^h subject to appeal to the High Court 

under the rules contained in the Code of Civil 
Procedure applicable to appeals. 

(Notes). 

General. 

(1) Corresponding Indian Law . 

This section corresponds to S. 263 of the Indian Succession Act, X of 1865.N-1 

(2) Scope of S. 86. 

(a) The meaning of S, 86 is not, that every order made by a District Judge by 
virtue.of powers conferred on him under the Succession Act is subject 
to appeal to the High Court, but the meaning is to be controlled by 
the concluding words, which make all appeals under the Section, 

“subject to the Rules contained in the Code of Civil Procedure appli- 
cable to appeals.” 2 G.L.B. 589(591}. 0 
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Genera!-"(Oo»cZz6fZ<3<Z) . 

(b) But- the section does not mean only that those orders which arc appealable 
under S. 588, C.P- 0., 18S2, can be appealed, 52 P.E. 1902-89 P.L. 
R. 1902. P 

f .—“Appeals from orders of District Judge. ” 

(1) District Judge, definition. 

As to this, .see S. 3, supra. Q 

(2) “ Hereby," meaning. 

The word " hereby” in the section means" by the whole Act” and not merely 
by the chapter in which the section appears. 28 0,149 = 5 O.W.N. 
M3. R 

(3) Where inconsistent, provisions of O.P.G. prevail. 

If the provisions of G.P.O., are inconsistent with those of the Probate and 
Administration Act, those of the Code must prevail as it is the later en- 
actment. 24 0. 80=1 O.W.N. 8. S 

(4) As appeal from grant of letters of administration is a first appeal from an 
order. 

An appeal from an order of a District Judge granting letters of administration 
under the the Succession Act was held properly brought as a first 
appeal from an order. 15 A.W.N. 127. I 

(5) Order granting probate is appealable. 

An appeal lies under S. 10 of the N.'W.P, Letters Patent from the Judgment of 
a single Judge in ai^peal from an order of a District Judge granting 
probate of a will under Chapter V of Act V of 1881. 17 A. 475 = 15 A. 
W.N. 104. U 

(6) Order suspending grant of probate and directing re-opening of case, not appeal- 
able. 

Where an application for probate has been granted, and on objection 
being made, a subsequent order was passed, direoting, "that the ease 
may be re-opened, that probate be suspended” for a time certain," and 
that the executor bring in his evidence to prove his right to obtain 
probate, ” held that no appeal lay from such order. 2 0 L.E. 689. Y 

(7) Order refusing to stay issue of probate is a " Judgment ” and is appealable. 

An order made by a Judge of the High Court refusing to stay the issue of 
probate and the discharge of the Receiver appointed in a probate 
action is a “ Judgment ” within the meaning of cl. 16 of the Letters 
Patent and is appealable. 5 G.W.N. 781 (P.C.) = 24 A. 13. W 

(8) Order refusing to make objector party, not appealable. 

(ft) Under S. 588, ol. (2) of the C.P.G-, an order rejecting an application under 
S. 32 to be made a party to a pending suit is not appealable. 13 C. 
100 ; 2 A. 904. X 

(5) Reading Ss. 53 and 86 of the Probate Act together an appeal lies to the 
High Court only in cases in which an appeal is allowable under the 
O.P.C So, there is no appeal against an order refusing to make a 
person, who opposes probate, a party defendant to an application for 
probata. 21 0. 639 {reversed on appeal to the P. C. in 27 0. 621 on 
* another point). Y 
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S. 86] Act ¥ of 1881 (probate and administration). 

1. — Appeals from orders of District Judge”--(Continued). 

(c) Under S. 588 (2), C.P.G., 1882, an appeal is allowed from an order striking 
out or adding the name of any person or plaintiff or defendant; but 
no appeal is allowed from an order refusing to add the name of a 
person. 12 G.P.L.R. 41 (42). Z 

(9) Order admitting a person as caveator, whether appealable. 

(a) S. 86 of the Probate Act makes the G.P.G, apidicabe to orders passed under 
that Act. So, an order of the District Judge admitting a person as 
caveator under S. 69 of the Probate Act is appealable under S. 588, 
01. 2, O.P.C., Act XIV of 1882, 17 C. 48. But see infra. A 

{h) The section only allows an appeal to the High Court in cases in which an 
appeal is allowable under the G.P.G. ; no appeal lies from an order 
admitting the respondent as caveator, as such an order is the same in 
effect as if it had made him a defendant in the suit. 4 0.0. 84 (86). B 

(10) Order dismissing application for revocation on ground of want of interest is 
appealable. 

An application under S. 50 of the Probate Act is considered to be a suit, and 
an order dismissing such application on the ground that the applicant 
had no locus standi to bring the suit is appealable to the High Court. 
8 C.W.N, 748. ' C 

(11) Order giving permission to dispose of immoveable property is appealable. 

An order of a District Judge granting permission to the executor or adminis- 
trator, for the disposal of immoveable property, under S. 90 of the 
Probate Act, is appealable. 28 C. 149 = 5 C.W.N. 443. D 

(12) Ho appeal lies to the High Court on ground that the security accepted is in- 
sufficient. 

By virtue of S. 86 orders of the District Court are made subject to appeal to 
to the High Court under the rules contained in the G.P.G. so far as 
these rules are applicable. No provision is made by the G.P.G. for 
an appeal against an order of the District Judge founded on the ground 
that security insufficient in point of quality has been accepted. 20 

O. 245. B 

(13) Order refusing to grant discharge to the surety, is appealable. 

A surety of an executor is entitled to be discharged from his liability as regards 
the future transactions of the latter, when the executor for whom he 
is surety, wastes the estate. As the effect of his discharge would be 
to revoke the probate, if fresh security is not furnished, an appeal lies 
against an order refusing to grant such discharge. 52 P.E. 1902 = 89 

P. L.R. 1902. F 

(14) Order refusing to amend error in the probate is appealable. 

Thoughno appeal lies, either under S. 86, Act V of 1881, against an order refus- 
ing to amend a clerical error in the form of probate, on the ground 
that probate, was granted by the predecessor in office, the High Court 
may deal with the case under S. 622, O.P.O., and set aside the order, 
27 0. 5, following 21 0. 639. G 
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iet ¥ of 1881 (PEOBATE AND ADMINISTRATION). [Ss. 80 & 87 
1.~‘* Appeals from orders of District Judge ” — {Concluded). 

(15) Oi'dej? of Recordej* of Rangoon rejecting application for probate is a ^nal 
decree. 

An order of the Recorder of Rangoon rejecting an application for probate is a 
final decree passed by Mm in the exercise of original civil jurisdiction. 
24C. 30=1G.W.N. 8. H 

(16) Appeals to His Majesty-in-Conncil. 

(a) As to appeals to His Majesty-in-Oouncil, see Charters of Bengal, Madras 

and Bombay High Courts, S. 39, and Charter of N.W.P. High 
Court, S. 30. I 

(b) An appeal from a final decree of the Recorder of Rangoon, where the estate 

is valued above Rs. 10,000, lies to the P.G. and not to the High Court. 
24 0. 30=1 O.W.N. 8. J 

(17) Revision by High Court in testamentary matters. 

The powers of revision given to a High Court by S. 622, O.P.C., 1882, can be 
exercised by it in testamentary proceedings. See 21 0. 539 ; 27 0. 5.K 

(18) Reference to High Court in testamentary proceedings. 

As to this, see notes under S. 87, m/ra. Jj 

(19) Whether a review lies in testamentary proceedings. 

As to this, see notes under S. 55, stipra. M 

87. The High Court shall have concurrent 
jurisdiction with the District Judge in the exer- 
cise of all the powers hereby conferred upon the 
District Judge. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 264 of the Indian Succe.ssion Act, X of 1865. M-1 
1. —“Concurrent jurisdiction of High Court,'* 

(1) High Court, definition. 

As to this, see notes under S. 52, M 

(2) “ High Court, ” meaning in this section. 

(a) The “ Pfigh Court ‘‘ in S. 87 of the Probate Aot, is not merely confined to 
the appellate jurisdiction of that Court, but includes its original 
jurisdiction, and under that section the High Court exorcising its 
original jurisdiction has concurrent jurisdiction with the District 
Judge for the purpose of exercising all powers provided by the Act. 
. 5 C.W.N. 377 : followed in 37 0. 224. 0 


Concurrent juris- 
diction of High 
Court 1. 
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“ Concurrent jurisdiction of High Court ’’—{Concluded). 

(6) Thus the High Court of Calcutta has jurisdictioa to grant probate and 
letters of administration, on the Original side, in any case which 
could have been brought before any District Judge in either of the 
two Provinces of Bengal. 37 G. 224. F 

(3) District Judge, definition. 

As to this, see S. 3, SMpm. Q 

(4) Existence of property Tsithin jurisdiction not necessary under S. 87. 

S. 87 does not require that any portion of the property should be within the 
limits of the Original Jurisdiction of the High Court ; and Eule 740 
of the Calcutta High Court which so requires cannot override the 
express provisions of S, 87 giving the High Court concurrent jurisdic- 
tion with the District Court. 37 0. 224. R 

(5) Chief Court of Punjab has no jurisdiction to extend a grant beyond the District 

Judge’s jurisdiction. 

The Chief Court of Punjab has no jurisdiction to amend a grant of letters of 
administration granted by a District Judge so as to give it operation 
beyond the local limits of such District Judge’s jurisdiction. 1 P.R, 

. 1902 = 37 P.L.R. 1902. S 

(6) Beference to High Court in testamentary proceedings. 

A District Judge’s order in a probate matter is not final. Still, where a Dis- 
trict Judge erroneously referred a matter relating to probate, under 
S. 617, C.P.C., 1882, the High Court, acting under the concurrent 
jurisdiction accorded to it by S- 87, treated the matter as if origin- 
ally brought before it. 6 G.L.R. 228 = 5 0. 756. T 

N.B.-— See also notes under Ss. 2 and 51, ktpm. 

CHAPTEE VI. 

Op the Powers op an Executor or Administrator. 

88. An executor or administrator has the same power to sne in [S. 267.] 
respect of all causes of action that survive the 
deceased i, and may exercise the same powers for 
the recovery of debts due to him at the time of 
his death, as the deceased had when living. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 267 of the Indian Succeiqsion Act X of 1S65, but 
with the^words “ and may .exercise the same powers for the recovery 
of debts” used in place of the words “ and to distrain for all rants” 
of the latter Section. ' , ^ 0 


In respect of causes 
of action surviving 
deceased, and debts 
due at death. 
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Act IT of 1881 (PEOBi-TE AND administeation). [S. Is 

I— An. executor or administrator has the same power to site in respect 
of all causes of action that survive the deceased. ” 

(1) “Cause of action ” meaning. , ■ 

(rt) ■' Cause of action” means every fact which it is material to be brought to 
entitle the plaintiff to succeed ; every fact whicli the defendant 
would have a right to traverse. 25 M. 73G (742). ¥ 

(6) It moans the bundle of essential facts, which it is necessary for the plain- 
tiff to prove before he can succeed in the case. 7 Bom. L.R. 20 (24) == 

29 B. 36S ; 25 M. 736 ; 30 B. 167. W 

(e) It is the entire set of facts , which gives . rise to , an enforceable claim. It 
comprises every fact, which a plaintiff, must, if traversed, prove in 
order to obtain judgment. I N.L.R. 4 ; 8 0.0.389 ; 8 OiW.N. 207 
• ' (213) = 31 0. 274; 18 A. 131 (138) = 16 A. W.N. 2 ; 16 0. 98 = 15 LA. 

156; 16 A. 165 (170) ; 25 A; 48 (52) ; 7 Bom. L.R. 20 = 29 B. 368; 
SOB. 1G7.' ■ X 

(cZ) It does not comprise every piece of evidence which is necessary to prove 
each fact, but every fact which is necessary to be proved. 8 G.W.N, 

'207 (213) = 31 0. 274 ; 18 A. 1,31 (138) = 16 A.W.N. 2; 16 0. 98 = 15 i; 

A. 156 ; 16 A. 165 (170) ; 25 A'. 48 (52) ; see, also, Read v. Broton, 22 
. Q.B.D. 128 ; -Goalee V. Gill, SG.P. 107. Y 

„ :(e) It denotes all circumstances alleged by the plaintiff to exist, which, if 
. proved or. admitted, will entitle him to the relief prayed for. 21 M. 

153 (156)=8 M.L.J. 92 ; 31 C..274.; 16 A. 165 (170).’ Z 

(/) It has no relation whatever to the defence, which may be set up by the 
defendant, nor does it depend upon the character of the relief prayed 
for .by the plaintiff . It refers entirely to the grounds set forth in the 
plaint as the cause, of action, or, in other words, to the fnedia upon 
which the plaintiff asks the Court to. arrive at !?, conclusion in his 
favour. 16 C. 98 =15 I.A. 156 ; 18 A. 131 (138) ; 139 P.L.R. (1901) , 
57 P.R. 1907 = 66 P.W.R. 1907,; 16 A.W.N. 2 ; 18 A. 432 (434) ; 21 
M. 153 (156) = 8 M.L.J. 92 ; 25 M. 736 (739) ; 1 N.L.R. 4 (6); 8 O.C. 
389 (393) ; 3 L.B.R. 56’ (60)’; 28 P.R. 1907 = 93 P.L.R. 1908 ; 2 O.C. 
17 (20) ; 11 O.L.R. 57 (62-70). A 

(2) Cause of action— English decisions how far a guide. 

(а) The Courts in this country may safely follow the accepted decisions in 

England as to the meaning and definition of “cause of action.” S 
O.W.N. 207 (21.3).=31 0. 274; 18 A. 131 = 16 A.W.N. 2; 16 G. 98 = 
15 I.A. 156 ; 16 A, 165 (170) ; 25 A. 48 (52) ; 22 G. 840 ; 12 M. 136 ; 
6 G.W.N. 585 (588). B 

(б) Courts in this country are boundrito accept the interpretation of “ cause of 

action ” laid down in English cases. Per Bittleston, J. in 3 M.H.G. 

■ B. 384. , _ C 

(3) Cause of action, how constituted. 

(a) To constitute a cause of action, there must be an infringement cf a legal 

right. 12 M. 134. D 

(b) The term “cause of action must be construed with reference to the sub- 

stance rather than the form of the action. 19 C. 372 (379). B 

(4) Cause of action— Under the Letters Patent. 

The “ cause of action ” under the Letters Patent means the whole cause of 
action. 3 M.H.G.R. 384 ; 11 B. 649 ; 15 B. 93 ; 8 G. 483 ; 1 M. 375 ; 
21 B, 126; 1 B. 23; 14 0. 256; 13 B.L.R. 91 = 21 W.R, 303 ; 12 
^ B.H.O.R. 113, . 3P 
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/. — “ An executor or administrator has the same power to sue in respect of 
all causes of action that survive the deceased ” — (Conchtded). 

(5) ‘lotionatole claim,’ meaning. 

For definition of “ actionable claim, ” see the Transfer of Property Act, TV of 
1882, S. 130, as amended by 2 of Act II of 1900. ^ 

(5) Powers and duties of executor, how long they extend. 

(a) When, probate is granted of the whole will and administration of the whole 
estate of the testator, they do not become iucGectual by degrees, as 
the various legatees die or obtain their legacies. Until the estate has 
been administered and the-will carried into efiect, the administration 
is incomplete and the executor is clothed with the powers given him 
bylaw. 1 Ind. Gas. 248. ' H 

ib) See also notes under S. 4, S'lipm. I 

(7) When claims by or against executor or administrator as such may be joined 
with claims by or against him personally. 

Claims by or against an executor or administrator as such, may be joined with 
claims by or against him personally, provided the last mentioned 
claims are alleged to arise with reference to the e.state in respect of 
which the plaintiff or defendant sues or is sued as executor or adminis- 
trator. See Eng. Rules of the Supreme Court, 1883, 0. 18, r. 5 ; 


C.P.C., 1908, O. 2, r. 5. J 

(8) Whether beneficiary a necessary party to a suit by executor or administrator 
against a third person. 

As to this, see O.P.C., 1906, O. 31, r. 1. K 

(9) Acts which an executor may do before probate. 

As to this, see notes under S. 12, supra. L 

(10) Acts which an administrator cannot do before grant of letters. 

As to this, see notes under S. 15, supra. 

(11) Defences to an action by an executor or administrator. 

As to this, see notes under S. 82, supra. Sf.j 


89. All demands whatsoever, and all rights to prosecute or 
defend any suit or other jcroceeding, existing in 
favour of or against a person, at the time of his 
decease, survive to and against his executors or 
administrators, except causes of action for defa- 
mation, assault as defined in the Indian Penal 
Code, or other personal injuries not causing the death of the party 2^ 
and except also cases where, after the death of the party, the relief 
sought could not be enjoyed, or granting it would be nugatory. 

llVustration. 

A collision takes place on a railway in consequence of some neglect or default of 
the officials, and a passenger is severely hurt, but not so as to cause death. He aftor- 
wards dies without having instituted any suit. The cause of action does not survive. 

(Hotes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 268 of the Indian Succession Act, X of 1865, 
but the Ulus. (6) of the latter Section is omitted. , 


Demands and' 
rights of suit of or 
against deceased sur- 
vive to and against 
executor or adminis- 
trator 1, 


[S. 268.] 
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Demands and rights of suit of or against deceased survive to 
and against executor or administrator, ” 

A.— IN CONTEACT. 

(1) Getterai pule—Right of action founded on contract or duty, survives to the 
representative—English Law. 

{a) It is a general rule with re.spect to such personal claims as are founded 
upon any obligation, debt, covenant or other duty, that the right of 
action on which the testator or intestate might have sued in his life- 
time survives his death, and is transmitted to his executor or admints" 
trator. 1 Will. Exors., 10th Ed., 604. 0 

{b) As a general rule, the executor represents the person of his testator with res- 
pect to all his rights and liabilities upon all his contracts. Fer Parhe‘ 
B, in Wills v. Murray, 4 Ex. 865 ; see, also, I Will. Exors., 10th Ed. , 

. . . ■ : ,605. ■ ' ■ . "P 

(c) An executor or administrator can also sue on a contract made with the tes- 
tator without the executor being named, although the action does not 

accrue till after his death. 1 Will. Exors., 10th Ed,, 667. Q 

(2) Do.— Indian Law. 

In India, promises bind the representatives of the promisors in case of the death 
of suoh promisors before performance, unless a contrary intention 
appears from the context. See S. 37 (2), Indian Contract Act IX of 
1872. R 

(3) General rule— Right of action founded on contract or duty survives against 
the representatives— English Law. 

It is a general rule with respect to such personal claims as are founded upon 
any obligation, contract, debt, covenant or other duty, that the right 
of action on which the testator or intestate might have been sued in 
his life-time, survives his death, and is enforceable against his execu- 
tor or administrator. II Will. Exors., 10th Ed., 1346. S 

(4) Do.— Indian Law, 

In India, if it appears from the nature of the case that it was the intention of 
the parties to any contract that any promise contained in it should be 
performed by the promisor himself, such promise must be performed 
by the promisor. In other cases, the promisor or his representaiivas 
may employ a competent person to perform it. See S. 40, Indian 

(5) Cases of implied contracts and duties. 

In cases of implied contract or of obligation or duty arising from the relation 
of the parties, though the breach may be treated as a substantive 
wrong to the person or property, the action does not die with the 
person and the executor may sue or be sued in respect of the personal 
estate of the deceased; as in cases of carriers, bailees, inn-keepers and 
the like, in which the action may be framed cither in contract or in 
tort. Leake on Contracts, rvth Ed„ 801, citing Knights v. Quarles,- 
2 B. & B. 102 ; Bradshaw v. L, <£• Y. By., 10 G.P, 189, Leggoit v. G. 
N. By., I Q.B.D. 699. " U 
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1. —Demands and rights of suit of or against deceased survive to and against 
executor or administrator* '—(Gontinimi). 

A.~IN GONTEACT— 

f 6) Executoi?;y contracts of the deceased. 

(a) An executor is entitled to the benefit of the executory contracts of the 

deceased for the supply of goods or performance of work which do not 
involve the personal skill and ability of the deceased. Leake on Con- 
tracts, 4th Ed., 893, 894 ; ciiingi Werner v. Humphreys, 2 Man. & G. 
853; Wentworth V. Cock, 10 A, Si'S. ¥ 

(b) Contingent and executory interests are also transmissible to executors or 

administrators, except where the being in existence when the contin- 
gency happens is an essential part of the description of the person 
who is to take. 1 Will. Exors., 10th Ed-. 672. W 

(7) Contracts relating to the person. 

(а) Contracts involving personal relations or qualiti 0 .s are for the most part 

determined by death. Leake on Contracts, 4th Ed., 896, citing, Siboni 
V. Kvrhman, 1 M. and W. 418. X 

(б) Generally speaking, contracts bind the executor or administrator, though 

not named. Where, however, personal considerations are of the found- 
ation of the contract, as in eases of principal and agent and mas- 
ter and servant, the death of either party puts an pnd to the relation ; 
and in respect of service after the death, the contract is dissolved, 
unless there be a stipulation express or implied to the contrary* Per 
TFiZfes, /. in jf'an-ow v. 4 C.P. 744 (746). Y 

(cj Where the personal quality of the party with whom a contract is made, is 
a material ingredient in the contract, the right to enforce specific per- 
formance, ceases upon the death of the person with whom the con- 
tract is effected ; and his legal representative is not entitled to claim 
such right. 30 0. 265=7 O.W.N. 229. Z 

(8) Contract of marriage. 

Promises to marry are necessarily terminated by the death of either of the con- 
tracting parties, but the executor can sue for any special damage that 
has accrued to the personal estate from the breach. Leake on Con- 
tracts, 4th Ed. ; citing Chamberlain v. Williamson, 2 M. and S. 408 ; 
Finlay v. Chirney, 20 Q.B.D. 494 ; I Will. Exors., lObhBd., 618; 11 
Will. Exors., 10th Ed., 1350. A 

(9) Contracts of agency and service. 

Contracts of agency and contracts of service are determined by the death of the 
jjrincipal, agent, master or servant, as the case may be, unless provi- 
sion is made by the contract for prolongation of the authority or of 
employment by the representatives of the master. Leake on Contracts 
4th Ed„ 897 ; I Will. Exors., 10th Ed., 605 ; II Will Exors., 10th Ed., 
1351. B 

(10) Bills and Notes. 

(i) BIGHTS AND LIABILITIES OF EXECUTOR OB ADMINISTBATOB. 
(a) Executors and administrators take all the rights and liabilities on bills 
and notes, to which the deceased was a party at the time of his death; 
and they may sue or be sued in their representative character. Leake 
on Contracts, 4th Ed., 891, 892. , C 
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/ — ‘^Demands and rights of suit of or against deceased survive to and against 
executor or administrator*’— (Continued). 

A.— IN CONT^BACT^-iCoiiimued). 

(6) On the death of the holder of a bill, the title thereto passe.s to hi.s ijoirsonal 
rcin-eseiitatives. Chalmers on Bills, 6th Ed., 129, citincf Eawlinson 
V. Stojie,- 3 Wills. 1 Exch. Bishop v. Curtis, 21 L.J.Q.B. 391. D 
Hi) ENDORSEMENT BY EXECUTOE OB ADMINISTBATOE. 

■ (a) An executor or administrator under obligation to indorse a bill as such 

may indorse in such terms as to exclude personal liability. See S. 31 
(5) of the English Bills of Exchange Act, 1882. E 

(b) An executor or administrator cannot by his delivery complete an indorse- 
ment written by the deceased. He must indorse it de 7ioi;o. Chal- 
mers on Bills, 6th Ed., 129’; see Bromage v. Lloyd, 1 Exch. 32. P 

(iii) EBESENTMENT OF BILL FOB ACCEPTANCE TO PEESONAL BE- 

FBESENTATJVE. 

As to this, see S. 41 (c) of the English Bills of Exhange Act, 1882, and also 
S. 75 of the Negotiable Instruments Act XXVI of 1881. G 

(iv) PRESENTMENT OF BILL FOR PAYMENT. TO PERSONAL REPRE- 

SENTATIVE. 

As to this, see S. 45 (7) of the English Bills of Exchange Act, 1882, and also 
S. 75 of the Negotiable Instruments Act, XXVI of 1881. H 

(■v) AUTSOBITY OF EXECUTOR OB ADMINISTRATOR TO FILL UP 
INCHOATE BILL. 

As to this, see S. 20, English Bills of Exchange Act, 1882, and ' Board v. Jack- 
son, 34 L.T.N.S. 65. I 

^11) Death of surety, how far a revocation of the contract of guarantee. 

As to this, see Do Colyar on Guarantee and Surety, 3cd Ed., 392-394 ; S. 131, 
Indian Contract Act IX of 1872. j 

(12) Effect of death of partner as regards surviving partners and the executors of 
the deceased partner. 

As to this, see Bindley on Partnership, 7th Ed., 6.50-654. K 

(13) Effect of death of a partner as regards creditors of the firm. 

As to this, see Bindley on Partnership, 7th Ed,, 654-672. L 

(14) Effect of death of a partner as regards rights of separate creditors and iega- 

. tees. , ■ , 

As to this, see Bindley on Partnership, 7th Ed., 672-683. M 

(15) Non-liability of deceased partner’s estate as regards subsequent obligations. 

As to this, see S. 261, Indian Contract Act IX of 1872. N 

(16) Effect of death of a share-holder of a Company as regards the Company and 

the executors of the deceased. 

As to this, see Bindley on Companies, 6th Ed., 731-734, 0 

(17) Effect of death of a share-holder as regards the creditors of the Company. 

As to this, sec Bindley on Companies, 6th Ed,, 735. P 

(18) Effect of death of a share-holder as regards the rights of the separate credit- 
ors and legatees of the deceased. 

As tp this, see Bindley on Companies, 6th Ed., 736-745. Q 
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/. — Dem&nds and rights of suit of or against deceased survive to and against 
executor or administrator’*— (Continued). 

A.— IN CONTRAGT—CaowiinzictZ). 

(19) Actions OH contracts made by executor himself. 

(a) All executor is personally liable upon all contracts made after tlie death of 
his testator, as being in fact the contracting party unless he restricts 
them expressly to payment out of the estate, nor can the creditor 
under such contract charge him upon it as executor, or acquire any 
, claim against the estate of the deceased. Leake on Contracts, 4th 
: Ed., 898. R 

(h) Thus, where a banker advances money to an executor, he can charge him 

only personally and not as executor, although the advance is made 
upon an executonship account and for the purpose of the estate. 
Ashby V. Ashby, ! B. and 0. 444 ; Farhall v. Farhall, 7 Gh. 123. S 
■ (c) So, if an executor or administrator draws or indorses a bill or note, pur- 
■ ■ porting to do so in his representative capacity, he is personally liable, 

unless it is expressly restricted to payment out of the estate ; and 
' . . such an instrument gives no claim against the estate of the testator. 

Pei’ Buller, J., in King v. Thom, 1 T.L.R. 487. T 

(d) Upon a contract of borrowing made by an executor after the death of the 

testator, the executor is only liable personally and cannot be sued as 
executor so as to get execution against the assets of the testator. 31 
0. 253=8 0,W.N. 135. U 

(e) So, in a suit on a promissory note given by only one of several executors, 

after the death of the testator, for goods apparently supplied to the 
estate, held that the estate of the testator is not liable for it. 31 0. 
253 = 8 O.W.N. 185. Y 

■ (/) In the absence of any special power given by the will, an executor cannot 

render the estate liable for moneys borrowed by him for the purposes 
of the estate. 7 O.W.N. 104, referring to Farhall v. Farhall, 7 Ch. 
D. 123. W 

ig) A claim for money lent to the executors to discharge the testator’s debts, 
can be enforced against them personally ; a judgment cannot lie 
directly against the assets of the testator. 11 Bom. L.R. 250=2 Ind. 
Gas. 161. X 

• (/i) An executor can be sued in his representative capacity on a contract made 

by him only when the consideration for such contract was a contract 
or transaction with the testator. 27 0.683 (690). ¥ 

(i) So where an executrix executed hateJiittas in renewal of those executed by 

the testator, with compound interest in accordance with the practice 
followed by the testator, held that such hatchittas were binding on 
the estate of the testator, (Ibid.) Z 

(j) Although an executor is ordinarily liable personally in respect of contracts 

made by him, he is entitled to be indemnified out of the estate, if the 
contracts are for the benefi.t of the estate. Ph. & Trev. 432. A 

(7c) See also notes under S. 104, m/ro. B 

N.B. —In English Law, a promise by an executor or administrator to pay a 
' debt of the testator or to answer damages, will not make him person- 
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J.:~ Demands and rights of suit oi or against deceased survive to and against 
executor or administrator** — {Gontimced), 

A.—m GONmAGT—iConcluded). 

ally liable, unless (a) there is a sufficient consideration to support 
tbe promise, and (b) the promise is in writing, as, required by the 
Statute of Frauds. 29 Oar. II 0, 3 S. 4 ; II Will. Exors., 10th Ed., 
1417. ■ C 

(20) Actions of contract made with the executor. 

(a) With regard to contracts made with him in his representative character, 

an executor or administrator may sue as such as well as in his own 
name. 1 Will. Exons., 10 Ed.,. 661. D 

(b) Wherever the money recovered will be assets, the executor may sue for it 

in his representative character, I Will. Exors., 10th Ed. 663. E 

(21) When an executor is personally bound by a decree. 

An executor who is sued as such only, cannot in his personal capacity be 
prejudiced by any decree which may be passed in the suit. In order 
that he may be personally bound, he must be sued in his personal as 
well as in his representative capacity. 81 A. 82 (F.B.) = 6 A.L.J. 71 
= 5 M.L.J. 185 = 1 Ind.Cas. 416. ' P 

B.-— IN TOET. 

(1) General rule— Right of action founded on tort dies with the death of either 
party. 

In England, at Common Law, according to the maxim “actio personalis 
moritur cum persona'* the death of either the tort — feasor or the 
injured party puts au end to the right of action for tort, even if an 
action was commenced in his life-time. Pollock on Torts, 6th Ed., 
60 ; Clerk and Lindsell on Torts, 3rd. Ed.., 49 ; I Will. Exors., 10th 
Ed., 606. G 

(2) Exception to the above rule. 

, “ The only cases in which, apart from question of breach of contract, express 
or implied, a remedy for a wrongful act can be pursued against the 
estate of a deceased person who has done the act, appear to us to be 
those in which property or the proceeds or value of property belong- 
ing to another have been appropriated by the deceased i)eison and 
added to his own estate or moneys.” PAiiZips V, Hom/my, 24 Oh. D, 
489, cited in 13 B. 677 (680). H 

(3) Statutory right of action of the representatives of the injured person — 
English Law. 

(i) St. 4. Edw. Ill, 0. 7 and 15 Edw. Ill, G. 5, gave executors and ad- 

ministrators a right of suit for trespass to the deceased, trespass in- 
cluding all torts rendering the personal estate less beneficial. I 

(ii) St. 3 and 4, Will. IV, 0. 42, S. 2 gave executors and administrators a 

right of suit for aZZ torts to the real estate of the deceased, provided the 
injury was committed within six months before the death of tho 
deceased and the action is brought within one year after the death. 
See Tioycross v. Grant, 4 O.P.D, 45 ; Hatchard v. Mege, 18 Q.B.D. 
771., , . , .... 3 
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L— Demands and rights of suit of or against deceased survive to and against 
executor or administrator’’ — (Continued). 

B.— IN TOUT— {Continued). 

(iii) St. 9 and 10, Viet. C, 93 (Lord Campbeirs Act or Fatal AcoiderLts Act) 

gave a right of action to the executors or administrators of a person 
whose death has been caused by a wrongful act, negloct or default, 
such that if death had not occurred, that person might have main- 
tained an action - such right of action being given for the benefit of 
the wife or husband, parent or child of the deceased. Ji 

(iv) By St. 27 and 28. Viet. C. 95, S. 1 the right of action given by Lord 

Campbell’s Act was given directly to the persons for whoso benefit it 
was originally given, if no action was brought by the executor or 
administrator within months after the death. J2 

(v) St. 4.3 and 44, Viet, C. 42 (Employers’ Liability Act) gave a right of ac- 

tion to the legal personal representative of a deceased workman 
against his employer for injury resulting in death. J3 

(vi) St. 60 and 61, Viet. G. 37, amended the last mentioned Act, and St. 63 

and 64, Viet. 0. 22, extended the benefits of the former Act. K 

(4) Statutory right of action of the representatives of the injured person — 
Indian Law. 

(i) In India by the Legal Representatives’ Suits Act, XII of 1855, an action 

lies by executors or administrators and representatives of a deceased 
person for any wrong committed in his lifetime which has occasioned 
pecuniary loss to the estate, and for which wrong an action might 
have been maintained by the deceased, provided the wrong was com- 
mitted within one year before the- death. K1 

(ii) By the Fatal Accidents Act, XIII of 1855, corresponding to the English 

Lord Campbell’s Act, an action lies by the executors or administra- 
tors and representatives of a person whose death has been caused by 
the wrongful act, neglect or default of another, such that, if death 
had not issued, such person might have maintained an action, pro- 
vided the action is brought within one year after the death. L 

(5) Cases under lot XIII of 185S. 

For cases under the above Act, see 28 G. 401; 7 E.H.O.R. o.c. 113 ; 8 B.H. 
C.R. o.c. 130; 1 A. 60; 16B. 254. M 

(6) Mode of assessing damages in a suit under Act XIII of 1855. 

For mode of assessing damages in a suit for compensation for destruction of 
life under Act XIII of 1855, see 1 A. 60 ; 2 O.W.N. 609 ; 16 B. 254 ; 
7 B.H.O. o.c. 113;8B.H.O. o.c. 130. N 

(7) Statutory right of action against the representatives of the iorUfeasoi 

— English Law, 

By St. 3 and 4, Will. IV, G, 42, S. 2, as subsequently amended, the executors 
and administrators of a deceased penson may be sued for any injury 
committed by the deceased in his lifetime to the real or personal 
property of another if the in jury was committed within 6 months be- 
fore the death and the action is brought within 6 months after the 
appointment of executor or administrator. , 0 
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/, — Demands and rights of suit of or against deceased survive to and 
against executor or administrator ’' — (Continued). 

B.—m TOUT—iConclucled). 

(Sj statutory right of action against the representatives of the tort-feasor— 
Indian Law. . , 

In India, by the Legal Representatives’ Suits Act, XTI of 1855, an 
action leis against the executors or administrators and representatives 
of a deceased person for any wrong committed by him in his lifetime 
for which he would have been subject to an action, provided such 
wrong was committed within one year before the death. P 

(d) Construction of Act XII of 1855. 

(а) Act Xll of 1855 applies to suits for wrongs, which, did not survive to or 

against legal representatives before the passing of that Act. 2 N.W.P. 
H.G.E. 103. . q 

(б) Act XII of 1855 relates only to wrongs which do not survive to the re- 

presentatives of a deceased person. 1 W.R. 261. S 

(10) Personal injury independent of contract. 

Whore the cause of action is an injury to the person independent of contract, 
the executor cannot recover the expense the deceased was put to in 
his lifetime by reason of the injury : e.ff., the cost of medical 
attendance. Pullinrj v. G. E. By., 9 Q.B.D. 110, cited, in I Will. 
Exors., lOthEd., 607, 608. S 

(11) Debts implied from wrongs. 

(a) In England, the Common Law rule that the wrong dies with the person 
does not apply to the implied debt arising from pecuniary benefit 
received by the wrongdoer. Leake on contracts, 4th Ed., 890. SI 
(5) So, where goods have been wrongfully taken and converted by the wrong- 
doer to his own use, the imifiied debt which arises on a waiver of the, 
tort for the value of the property survives to the executor, provided 
the claim arises in respect of some definite property wrongfully taken 
and appropriated, and the debt is capable of being ascertained and 
followed against the estatate of the wrong-doer. Ibid., citing Phillips 
V. Honifray, 24 C.L. 439. T 

(12) Actions for torts done in the executor’s time. 

(a) For any injury done to the goods of the testator, an executor or adminis- 

trator may bring an action either in his reprosontativo capacity or in 
his own name iU; his individual chameter. I Will. Exors., 10th Ed., 
659. Ti 

(b) Ho can maintain such an action although the injury was done before pro- 

bate or administration is granted. I Will. Exors., 10 Ed., 467, et seg, 

661. ■ ■ ■ ■ .u 

C.— EXAMPLES OE CAUSES OF ACTION FIELD 
NOT TO SUIWIVE THE DEATH OF THE PAETY. 

(1) Suit to recover possession of minors illegally detained. 

A suit to recover possession of plaintiff’s minor daughters alleged to be illegally 
detained by the defendant, does not, on defendant’s death, survive 
, against his widow. 25 B. 574. Y 
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L~“ Demands and rights of suit of or against deceased survive to and 
against executor or admittistrator”~(Oontmued), 

C.—EXAMPLES OF CAUSES OF ACTION HELD NOT 
TO SUlWIVE THE DEATH OF TtlE FAF.TY—{GoncIuded). 

(2) Suit to recover expenses caused to temple by misconduct of its officer. 

A suit by an officer of a temple against another officer for loss of income and 
for expenses caused to the temple by the latter’s misconduct, was 
held not to survive against his legal representative, it not appearing 
that the deceased defendant left any personal assets or that his estate 
was benefited by his misconduct. 8 M.L J. 180. W 

(3) Suit on claim founded on personal trust. 

A claim founded upon personal trust does not survive to a representative. 23 
B. 719. X 

(4) Suit to set aside plaintiff’s father's alienation. 

Where, in a suit by a Hindu minor son to set aside his father’s alienation of 
ancestral property, the plaintiff died, it was held that the right to sue 
did not survive in favour of his mother, 4 A. 235 = 2 A.W.N. 29. Y 

D.— EXAMPLES OF CAUSES OF ACTION HELD TO 
SURVIVE THE DEATH OF THE PARTY. 

(1) Suit on compromise entered into before plaintiff’s death. 

Though a suit would have abated on the plaintiff’s death, yet, if the compro- 
mise gave her some rights, her heirs will be entitled to prosecute the 
suit. 5 C.W.N. 242 = 28 0. 155. Z 

(2) Suit on promise to settle property on adoptee. 

Where a Hindu by an express promise to settle bis property upon a boy, induc- 
ed his parents to give him in adoption but died without executing 
such settlement, held, the equity to compel the heir and legal repre- 
sentatives of the adoptive father specifically to perform his contract, 
survived. 2 B. 67. &. 

(.3) Suit for pre-emption. 

A suit for pre-emption brought by a land-owner respecting village lands should 
not be regarded as a merely personal action, which must terminate 
on the death of the original plaintiff, not surviving to the repre- 


sentatives, 98 P,E. (1898), B 

(4) Suit by Hindu widow for possession of her husband’s estate. 

A suit by a Hindu widow to recover possession of her husband’s estate does 
not abate on her death. 17 W.R. 475; 8 B.L.E. 98. C 

(5) Suit for damages for trespass. 

A cause of action for damages for trespass survives* 1 B.L.R. o, c.'42, D 

(6) Suit for money had and received by agent. 

A cause of action accruing against an agent for money received and accounts 
kept survives thedeath of the agent, lOW.R. 59. E 
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L~-‘* Demands and rights of suit of or against deceased survive to and 
against executor or administrator”~-~{Concluded). 

D.—EXAMPLBS OF CAUSES OF ACTION HELD TO 
SUEATVB THE DEATH OF THE PAETY— 

{7) Suit fop damages for negligence by solicitor. 

Negligence by a solicitor is a wrong arising out of a breach of duty to be per- 
formed, and an action for damages for such negligence survives even 
after the death of the solicitor and may be brought against his exe- 
cutor. Domes V. Jlooti, 33 L.T. 19 = 7 C.W.N. ccxciv. F 

(8) Suit for damages for malicious prosecution. 

{a) k suit for damages for malicious prosecution originally brought against the 
wrong-doer himself cannot be subsequently continued against his heir. 
3.3 B. 677: But see i»/m. G 

{b) It is unnecessary to go into English oases upon the question whether or 
not, the cause of action, survives to the legal representative of a 
deceased plaintiff, for malicious prosecution, 310.993 = 8 C.W.N. 
745. H 

(c) S. S9 of the Probate Act governs suits for malicious prosecution. Such 
.suits, on plaintiff’s decease, survive to his legal representative. 31 0. 
993 = 8 C.W.N. 745, 31 0.406 = 8 C.W.N. 329. I 

{d) A suit for malicious prosecution falls within the general words of the 
section, and not within the exception “ personal injury not causing 
death to the party ” which refers only to physical injuries to the 
person. 81 C. 993 = 8 O.W.N. 745. J 

2. — Except causes of action for defamation, assault, — or other 
personal infuries not causing the death of the party, ” 

(1) Exception to the section must be construed strictly. 

The exception to the section ought to be construed strictly. 33 C. 993 = 8 C. 
W.N. 745, ” K 

(2) ‘ Assault,’ definition in I.P.C. 

For definition of “assault” in the Indian Penal Code, sec S. 351, I.P.C. , Act 
XLVofl850. L 

(3) “ Personal injuries,” meaning. 

” Personal injuries” in the exception to S. 89 refers only to physical injuries 
to the person. 31 C. 993 = 8 C.W.N. 745. ' M 

Miscellaneous. 

(1) Eesival of suit— Cause of action. 

Where it is sought to revive a suit on the death of the plaintiff, the cause of 
action of the original and the revived suit must bo the same ; and no 

fresh cause of action can be imported into the revived suit. 22 0. 92. M 

(2) Executor can sue for debts due to the estate, though probate necessary before 
decree. 

An executor named in the will has the power to file suits if necessary to 
recover debts due to the estate ; he cannot obtain a decree until his 
position is confirmed by probate ; but limitation will be saved. 2 Ind. 
Cas. 638. O 
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{3} Pj’obate is necessary before executor can 6e sued as such. 

Probate is necessary before an executor can be sued as such, and as represent- 
ing the testator’s estate. An executor cannot be made liable, until 
he has accepted the position of executor, and he cannot be said to 
have fully accepted that position until ho obtains probate, A decree 
made against an executor, as such, before probate is granted will not 
bind estate. 2 Ind. Gas. 818. P 

(4) Pending salt may be continued by legal representatiye though grant not ob- 
tained. 

Where the cause of action survives, a suit may, notwithstanding the death of 
the original plaintifi, be continued by hi.s legal representative, although 
the latter has not taken out administrauion to Ihe original plaint ifi’s 
estate. 16 B. 519. Q 

(5) Suit by agent of undisclosed principal, who should continue it. 

Where a suit is one properly brought by a person as agent of an undisclosed 
principal, it should, after the death of the agent, he continued, if at 
all, by his representative, and not by the principal. 17 M.L.J. 116. R 

(G) Decree or execution against person in possession of estate of testator before 
grant of probate, how far valid. 

As to this, see notes under S. 12, m^ra. S 

(7) In cases governed by the Succession Act, a decree obtained against an heir in 
possession before the grant of administration is not valid and binding on the 
estate. 

As to this, see notes under S. 14, supra. T 

90. (1) An executor or administrator has, subject to the provi- 
Power of executor si^Bs of this section, power to dispose, as he 
or administrator to thinks fit, of all or any of the property for the 
dispose of property. being vested in him under section 4 

(2) The power of an executor to dispose of immoveable pro- 
perty so vested in him is subject to any restriction which may be 
imposed in this behalf by the will 2 appointing him, unless probate 
has been granted to him and the Court which granted the probate 
permits him 3 by an order in writing, notwithstanding the restric- 
tion, to dispose of any immoveable property specified in the order 
in a manner permitted by the order. 

(3) An administrator may not, without the previous permission 
of the Court by which the letters of administration were granted — 

(a) mortgage, charge or transfer by sale, gift, exchange or 

otherwise any immoveable property for the time being 
vested in him under section 4, or 

(b) lease any such property for a term exceeding five years. 


CS. 269] 
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(4) A disposal of property by an executor or administrator in 
contravention of sub-section (2) or sub-section (3), as tlie case may 
be, is voidable at the instance of any other person interested in 
the property G. 

(5) Before any probate or letters of administration is or are 
granted under this Act there shall be endorsed thereon or annexed 
thereto a copy of sub-sections (I), (2) and (4), or of sub-sections (1), 
(3) and (4),. as the case may be. 

(6) A probate or letters of administration shall not be rendered 
invalid by reason of the endorsement or annexure required by the 
last foregoing sub-section not having been made thereon or attached 
thereto, nor shall the absence of such an endorsement or annexure 
authorize an executor or administrator to act otherwise than in 
accordance with the provisions of this section. 

(Old Acta). 

Act VI of 1889, — S. 14 of this Act substituted the present section 90 in place 
of the original section which ran as follows ; — 

“ An executor or administrator has power, with the consent of the Court by 
which the probate or letters of administration was or were granted, to 
dispose of the property of the deceased, either wholly or in part, in 
such manner as he thinks fit : 

Provided that the Court may, when granting probate or letters of administra- 
tion, exempt the executor or administrator from the necessity of 
obtaining such consent as to the whole or any specified part of the 
assets of the deceased.” 

(Notes). 

Genera!. 

(1) State of law before amendment of S. 90, 

Under S. 90 before it was amended by Act VI of 1889, an executor ooulci not 
dispose of any property without the consent of the Court. See S. 90, 
Act V, of 1881. U 

(2) Disposal of property by executor or administrator without Court’s permission, 
before the amendment of the section — Effect. 

The disposal of property by an executor or administrator who was appointed 
before Act VI of 1889 came into force, and to whom the provisions of 
S, 90 were applicable, is not void by reason only that the consent of 
the Court was not obtained to the disposal. See S. 19, Act VI of 
1889; 3 0.W.N. 483. Y 

N.B,— -S. 19 of Act VI of 1889 protects dispositions of property by executor or 
administrator appointed before the commencement of the Act, not- 
withstanding that the consent of the Court had not been obtained to 
such disposition. 

(3) Corresponding Indian Law. 

This section corresponds to S. 269 of the Indian Succession Act, X of 1865, 
but contains in addition clauses (2) to (0). W 
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General — [Concluded) - 

(4) Difference between this section and S. 269 of the Succession Act. 

[а) The Probate and Administration Act, S. 90, gives a much less extensive 

power to deal with the testator’s propci't 3 % than what is given to exe- 
cutors by S. 269 of the Succession Act. ^jSee Hend., 3rd Ed., 333. W 1 

(б) An administrator under the Probate Act, has, in respect to his power of 

dealing with immoveable property, been reduced to the level of a 
manager under the Guardian and Wards Act, VIII of 1890, if not still 
lower. See Majumdar, 610. W 2 

(c) The reason for this marked distinction is because the Legislature thought 
it unsafe to extend to executors and administrators in the mofussil, 
the full powers conferred by the Succession Act. Hend., Ord Ed., 
333. W3 

(5) The Succession Act, unlike the Probate Act, makes no difference between move- 
able and immoveable property. 

(a) Executors under a will have, under S. 269 of the Succession Act, — which 

makes no difference between moveable and immoveable property — 
power to dispose of the property of the testator either wholly, or iu 
part, in such manner as they think fit, 1 A. 710 (F.B.). W4 

(b) But the Probate and Administration Act makes a difierenco between move- 

able and immoveable property as regards the power of disposition of 
executors and administrators. See els. (2) .and (3) of S. 90. X 

(6) Ss. 62 and 90 do not protect purchasers from persons whose grant is void. 

Ss. 62 and 90 are not intended to afford protection to unwarrantable and 
fraudulent dispositions by an administrator whose title rests on a grant 
absolutely void. Per Mitra, J. in 33 C. 713 = 3 C.L.J. 422 = 10G.W. 
N, 673 = 10 Bom.L.R. 648 = 18 M.L..T. 367 = 35 0. 955. Y 

(7) Section does not apply after estate fully administered. 

' [a) The section has no application where the estate has been fully administer- 
ed, all the debts collected and all legacies paid. 9 C.L.J. 116. Z 

[b) Thus, it cannot be said that where the widow is herself the administratrix, 

the estate being charged with her maintenance, is not fully adminis- 
tered till her death. [Ibid.) A 

(c) See, also, notes under S. 4, supra, under the heading “ Powers and duties of 

executor, how long they extend.” Ai 

(8) Executor’s power of disposition lost after property made over to legatees. 

The executor’s power of disposition, would be lost after he had made over the 
property to legatees. Ph. and Trev. 406. B 

i. — “ An executor or administrator has, power to dispose, of the 

property for the time being vested in him under section 4,’’ 

(1) “ Power to dispose ” whether it includes a power of mortgage. 

(а) “A power to dispose” would include any disposition by way of sale, mortgage, 

charge, exchange or lease. It might also include a power of gift, but 
this power would be dependent upon the consent of the beneficiaries. 
Ph. and Trev. 405, but see wi/m. B1 

(б) An authority “ to dispose ” of property does not give authority to mortgage 

it. 14 B. 590. G 
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1*— “ An executor or administrator has, . . . .power to dispose, .. . .of the 
property for the time being vested in him under section 4 

(2) ‘ ‘ Power to mortgage ” does not authorise a sale. 

A power to mortgage does not authorise a sale, though it authorises a mortgage 
with power of sale. Cook v. Dawson, 29 Beav. 123 ; Bridges v. Long- 
man, 24 Beav. 27 ; In re Chawuer’s WiU, S Eq. 669, cited in Tiieob. 
6th Ed., 435. B 

(3) “ Power of sale ” includes power to mortgage with right of sale. 

(a) Whore executors have a'power of sale, they have authority to execute a 

mortgage with a power of sale in favour of the mortgagee. 1 A. 710 

(F.B,). E 

(b) In England, an executor may mortgage w'ith a power of sale property 

which wholly vests in him. Bussell v. Plaice, 18 Beav, 21 ; cited in 
1 A. 710 (719). F 

(c) Where a will gave the executor power to sell the property to pay off debts 

incurred by the testator, or if the property was a losing concern, 
the executor was held to have power under S, 90 of the Probate Act, 
to mortgage the property in case of necessity. S O.W.N. 362. G 

(4) Executor cannot exercise a power of sale by attorney. 

(a) Executors cannot exercise a power of sale by attorney. Combe’s case, 0 

Co., 75 (6) ; cited in 1 Will, Exors., 10th Ed., 712. H 

(b) An executrix is not competent to exercise the power of sale given her by 

will, by an attorney. A power of attorney, in so far as it delegates 
to an attorney power to exercise the discretion vested in an executrix, 
is void. 13 O.W.N. 1190. I 

(5) Power of sale of executor or administrator under English Law. 

(a) An executor or administrator has an absolute power of disposal over the 

whole personal effects of his testator or intestate, and they cannot be 
followed by creditors, much less by logatoos, either general or specific, 
into the hands of the alienee. I Will., Exors., 10th Ed., 700 ; see Earl 
Vaney. Sigden, 6 Cb. 663 ; Cniikshank v. Duffin, IQ 655 
Berry v, Gibbems, 8 Oh. 747 ; In re Whistler, 35 Oh. D, 561. J 

(b) An executor has power to dispose even of chattels or real estate specifically 

bequeathed, I Will. Exors., 10th Ed., 301. K 

(6) Power of mortgage of executor or administrator under English Law, 

{a) An executor or administrator has power to mortgage the assets, whether it 
be of legal or equitable assets or of mere chosGS-in-action, and whether 
it be by actual assignment or by deposit ; and the mortgage may also 
give the mortgagee a power of sale. I Will. Exors., 10th Ed., 702, 
citmg Nugent V. Qiffard, 1 Atk. 463 ; Graham v. Drumond, 1896, 1 
Oh. 968 ; Scott v. Tyler, 2 Dick. 724 ; Varie v, Bigden, 5 Gh. 667 ; 
RttsseWv. Plaice, 18 Beav. 21. |j 

(b) An executor has irower to mortgage the property of the testator unless pro- 
hibited by the terms of the will. 3 G.L.J. 260 (266). M 

(7) Presumption in favour of purchaser or mortgagee from executor or adminis- 
trator. 

As to this, sec notes under S. 84, supra. 


N 
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“ An executor or administrator has, power to dispose, — of the 

property for the time being vested in him under section 4 ”~{Contd.)~ 

(8) Title of purchasei? or mortgagee from executor or administrator. 

(а) If an executor, who is also residuary legatee, sells or nrortgages an asset for 

valuable consideration to a person who has no notice of the existence 
of unsatisfied debts of the testator, or of any ground which renders it 
improper for the executor so to deal with the asset, the purchase or 
mortgage is valid as against any unsatisfied creditor of the testator. I 
Will. Exors., 10th Ed,, 705 — 706 ; cithig Per Bonier, J. in Graham 
V. Drummond, 1896, 1 Oh. 968 (974). 0 

(б) A purchaser of imiaoveable property from an administrator acquires an ab- 

solute title to it, 27 B, 103=4 Bom. L.R. 849. P 

(9) Purchaser or mortgagee from executor or administrator not bound to make int 
quiry or see to application of purchase-money. 

(i) Where there is no restriction in the will, a hona fide purchaser or mort- 

gagee need not inquire into the necessity for the transaction. Ph. & 
Trev. 407. Q 

(ii) A purchaser from a Hindu executor is not obliged- to see to the exact 

amount of the debts Avhich the testator directed him to pay, or even 
to make inquiry whether any such debts actually existed. He is not 
obliged to look further than the will itself ; and if the will gave the 
executor authority to pay debts out of the estate, the purchaser might 
safely rely on the executor’s power to convey. Per Phear, J. , in 10 
B.L.R 211-71 (274). R 

(iii) Where, in order to save an estate from sale in execution of a decree 

against the testator, his executor raised a loan from the plaintiff giv- 
ing him a mortgage of the testator’s property, held that even if the 
executor had funds to pay plaintiff the debt without raising a loan, 
that fact would not invalidate the plaintiff’s claim against the estate, 
unless there was good reason to infer that he knew of those funds, or 
might have known of them, if he had exercised ordinary diligence in 
making inquiries on the point. 1864 W.R. 99. S 

(iv) An executor has authority to sell or mortgage the property of the tes- 

tator in due course of administration, and give a complete title free 
from the charge or trust to a purchaser or mortgagee. Such a pur- 
chaser or mortgagee is not bound to inquire whether the legacies 
charged on his estate by the testator have been paid or not, and ha 
must be presumed to have obtained a free, complete and valid title 
unless it is clearly proved that he had expi'ess or constructive notice' 
that a certain other person had claims against the estate and the 
executor was acting in breach of the trust. 6 Bom. L.R. 800 ; foUoio- 
inp III ?-e Whistler, 35 Gh. D. 561 ; Corser v. Ga7'twright, 7 H.L. 

743; 4 0. 897. . T 

(v) When an order of the Court has been made authorising the guardian of 

an infant to raise loan on the security a of the infant’s estate the 
lender of the money is entitled to trust to that order, and is not bound 
to inquire into the expediency or necessity of the loan for the benefit 
of the infant’s estate— in the absence of knowledge of fraud or under- 
hand dealing. 11 0. 379 (383) = 12 I. A. 50. ^ U 
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“ A/i executor or administrator has,.... power to dispose,.... of the 
property for the time being vested in him under section 4 ”~{Gtd.). 

(vi) Unless it is shown that a mortgagee from an exeeutor had notice that 
the executor was exceeding his powers, or had been put upon in- 
quiry, he is entitled to a decree against the estate. He is not bound 
to enquire whether the executor is mortgaging the estate for the pro- 
per purposes of administration, unless there are special circumstances 
to put him upon enquiry. 1 Ind. Gas. 248, ¥ 

{vii) The principle of English Law laid down in Di re Tanquery, Williaumc 
and London (20 Oh. D. 466) to the effect that, if the mortgage is exe- 
cuted by the executor more than twenty years after the testator’s 
death, the mortgagee ought to inquire into the necessity of the loan, 
is not. supported by any authority in India. 1 Iild. Gas. 248. W 
(viii) Bee also notes under S. 84, supra. X 

(10) Sale or mortgage in satisfaction of priyate debt of executor, how far valid. 

(а) A .sale or mortgage of a specific legacy by an executor who is also specific 

legatee in satisfaction of his private debt is valid, unless it can ho 
shown that the purchaser or mortgagee knew that^ there were, debts 
unpaid. Faylor v. Haw/dns, 8 Ves. 209 ; Mall v. Andreios, 27 L-T. 
195. , Y 

(б) A mortgage by an executor who is also residuary legatee to secure his 

private debts may be set aside even at the suit of a pecuniary legatee, 
for, the nature of the claims of legatees, they taking under the will, 
may be ascertained from the will. But as to creditors, it is different. 
If a reasonable lime has elapsed since the death of the testator, and 
then the executor deals with the residue as his own, the purchaser 
may, in the absence of notice to the contrary, assume that the debts 
have been paid, or that there are other assets for payment of the 
debts, if any ; therefore, the mortgagee would be safe as against 
credifors, but not as against pecuniary 12 O.W.N. 993 (P.C.) 

«4AI.L.T. 201 =33B. 1 = 18 M.L.J. 435 = 6 A.L.J. 661 = 10 Bom. 
L.R. 665=8 C.L.J. 346 = 1 lud. Gas. 869; referring to Graham v. 
Drummond, 1896, 1 Oh. 968 ; In re Queale’s Estate, 17 Ir. 361 ; 
Spence’s Equitable Jurisdiction, Vol. 11, p. 376, Z 

(c) So, where the executors of a will who were also residuary legatees mort- 
gaged to a Bank certain property subject to a charge under the will 
and the Bank dealt with them not as executors but as persons 
pledging their own property for their own debts without investigating 
their title, held, the Bank took the property subject to the charge 
created by the will. 33 B. 1 = 12 G.W.N. 993 = 8 G.L.J. 345 = 18 M. 
L.J, 435 = 10 Bom. L.R. 1065 (P.C.)=6 A.L.J, 661 = 4 M.L.T. 201.A 
(11) Fraud and collusion will invalidate any sale or mortgage by the executor. 

(а) Fraud and collusion will invalidate any sale or mortgage by the executor. 

Whaley. Booth, 4 T.R. 625 (»); Bice v. Gordon, 11 Beav. 266 \ Scott 
V. Tyler, 2 Dick. 725 ; Doe v. Fallows, 2 Grompt. and Jerv. 481; cited 
in 1 Will. Exors., 10th Ed., 703-704. B 

(б) Where there is collusion such as to render the transaction invalid, not 

only a creditor, but a legatee, whether general or specific, is entitled 
to follow the assets, provided he enforce his right within a reasonable 
time. Hill v. Simpson, 7 Ves. 152 ; M’Leod v. Drummond, 17 Yes. 
169 ; Wilson v. Moore, 1 M, and K. 337 ; cited in I Will. Exors., 
10th Ed., 706. C 
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d. §03 . Aot % of 1881 (probate and administration). 

i. — ‘'An executor or administrator has, ....power to dispose, — of the 
property for the time being vested in him under section 4”~{Cld,). 

(c) A purch.asQL’ who is acting iu collusion for the purpose of defrauding a 
beneficiary is not protected bybhis Act, 23 B. 342. D 

(12) When oreditoi? might follow the assets into the hands of the purchaser. 

(o) The creditor of the testator might follow his lands into the possession of a 
purchaser from the heir or devisee, if it could be proved that such 
purchaser knew : — (i) that there were debts of the testator left un- 
satisfied, and (ii), that the heir or devisee, to whom, ho paid his pur- 
chase-money, intended to apply it otherwise than in the payment of 
such debts. 4 0. 897=4 O.L.R. 193, E 

(b) But a purchaser, igiiorant on either of these points, has a safe title ; for, no 

duty is cast upon the purchaser from the heir or devisee to enquire 
whether there are any debts of the testator, or tp sqe to the applica- 
tion of his purchase-money, even where there is an express charge of 
debts by the testator on the devised estate, at least when the devisee is 
also executor. 4 0. 897 = 4 O.L.R. 193. F 

(c) Even where there is an express charge of debts, the burden of proof is en- 

tirely on the creditor to show that the purchaser from the devisee 
had notice that the latter intended to misapply the purchase-money. 
4 0.897=4 O.L.R. 193. G 

. (d) .The question, how far lands purchased from a Hindu devisee are liable in 

the hands of the purchaser for the testator’s debts, stands almost on 
the same footing as a similar question would under the present Eng- 
lish Law, 4 0.897=4 O.L.R. 193. H 

(13) Lapse of time, how far material. 

(а) Where a mortgage was executed many years after, the time fixed in the 

will for payment of the legacy, and the legacy had not been paid, the 
lapse of time would be a circumstance to be taken into consideration 
in determining whether the executors were acting with the consent 
of the legatees. 33 B. 1 (P.C.). I 

(б) . Lapse of time, though a circumstance to be taken into consideration in a 

suit by an unsatisfied legatee against a purchaser from an executor 
who is also residuary legatee, will not affect the. rights of the parties 
where the plaintiff was a minor at the date of the alienation and 
where the continued possession by the residuary legatee was not in- 
consistent with the purposes of the will. Ibid. J 

(14) Power of executor or administrator with regard to leases under English 
Law. 

An executor or administrator can assign leases and make under-leases. 1 Will. 
Exors., lOthEd., 707. K 

(15) Power of executor or administrator to borrow money. 

As to this, sec notes ’under S. 89, SMjpmand S. i04, w/ro. > 


L 
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2.-—“ The power — to dispose of immoveable property — is smbfect to 
any restrictioa imposed in this behalf by the wiil.^’ 

(1) Executor's pov/er of disposition is controlled by the testator. 

(а) An executor’s power of disposition is controlled by the testator. 23 G. 908. M 

(б) Where a will ran as follows: — “ I have certain personal debts. In order to 

pay off the said debt, the executors shall sell, mortgage or pledge, or 
demise properties of my estate and they shall pay ofi the said debt 
from the proceeds. If the executors desire to sell the immoveable 
properties, in order to purchase more profitable properties, they shall 
be competent to do that even ; ” held that these clauses did not 
imply a limitation on the powers of the executors to mortcjage the 
property of the testator for purchasing other properties and not for 
paying off his debts. 3 C.W.N, 483, N 

(c) Where a whl contained the clause, “the executor shall pay all my debts . 
. . ; if there be any difficulty in paying of the debts from the money 

due to me, he shall either sell the whole or a portion of my estate, or 
make any other settlement of the estate such as pioini or durputni, 
etc., and shall pay ofi my debts from the consideration thus acquired 
held that, upon such authofity, the executor had no power to mortgage 
any portion of the testator’s estate. 3 C.W.N. 615. 0 

id) Where a will gave the executor power to sell the testator’s property — “ to 
pay off the debts incurred by him or if the property was a losing 
concern,” held there being no prohibition in the will against the 
executor mortgaging the in’operty, he had power to do so. 8 C.W.N. 
862 (364). P 

(e) The use of such directory expressions in a wdll as “you are to pay my share 
of the expenses whatever they may be” does not vest in the executors 
such an absolute discretion that they may spend the whole and deprive 
the beneficiary of any beneficial interest in the estate. 30 C. 369 = 7 
C.W.N. 363 [following, 1 Knapp. 246); confirmed on appeal to the P.C. 
33 0.180. Q 

if) Where a will conferred on an executor the power of mortgaging immoveable 
property in favour of the Official Trustee but the executor mortgaged 
the property to his co-executors, held that the mortgage, not being in 
accordance with the terms of the will, was invalid. 1 A, 753. R 

(g) Whore a testator by his will gave Ms widow full powers but directed that 
during the life of his minor son, she should not have power to transfer 
without legal necessity and that she should have power to mortgage 
to pay revenue and other debts, heZd, the will gave her no greater power 
of alienation than she had under the Hindu Law as a manager on her 
son’s behalf, and that there being no proof of necessity or inquiry, a 
mortgage created by her w'as inoperative. 26 C- 707 = 26 1. A. 97. S 

(2) Powev of disposition of executor is subject to the usual rules of equity. 

S. 90 of the Probate Act as amended by S. 14, Act VI of 1889, gives an execu- 
tor merely the ordinary powers of sale that an owner would have in so 
far as they arc not limited by the will, and as suoh, those powers are 
subject to the usual rules of equity. 23 B. 342. T 
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90l let ¥ of 1881 (PEOBATE AND ADMINISTEATION). 

2. — ^^The power — to dispose of immoveable property ... .is subject to 
any restriction imposed in this behalf by the will ’’—{Concluded), 

(3) Eestriction on alienation in the will of executor who is also residuary legatee 

are inoperative. 

Where the position of a person under a will is not merely that of an executor, 
hut that of a residuary legatee as well, restrictions imposed on him by 
the will in regard to alienation are invalid, and he may alienate the 
property, treating the restriction as non-existent or inoperative. 23 
G. Ue,, following 5 G.438 (P.C.). U 

(4) Executor’s power of disposition not controlled by the commencement of an 
administration action. 

The power of disposal of an executor or administrator is not controlled or 
suspended by the mere commencement 'of an action by a creditor for 
administration of the estate. iVeewes V. Swropc, 41 Q.B. 504, cifed in 
I Will. Exors., lOthEd., 711. ¥ 

(5) Executor’s power of disposition lost after estate fully administered and property 

made over to legatees. 

As to this, see notes, supra. W 

3.—‘*And the Court which granted the probate permits him.” 

(1) Executor’s power of disposition how far dependent upon Court’s permission. 

(a) S- 90 of the Probate Act, does not make an executor’s power to dispose of 

property of the testator defendant upon the permission of the Court, 
except where any restriction is imposed by the will. 23 0. 90S. X 

(b) S. 90 of the Probate Act, does not give the Court power to intervene in the 

administration of the estate in the hands of the executor, save so far as 
to judge whether, under the circumstances brought beforeit, itmay- 
deem right that he should have power under the Court’s order to act 
in contravention of a restriction imposed in the will by disposing of 
any immoveable property specified in the order, in a manner permit- 
ted by the order. 23 C. 680 (590). Y 

4 . — “ Previous permission of the Court by which the letters of 
administration were granted.” 

(1) When application for permission should be made. 

Application for leave to sell should be made, not with the petition for grant, 
but after completion of the grant. 1 O.W.N. Ixix. Z 

(2) Who can apply for Courts’ permission. 

(a) S. 90 of the Probate Act, is not intended to he invoked on the application 

of persons other than the executor. The permission is to he granted 
to him to assist him, if he needs such assistance, in carrying out the 
administration of the estate. 23 0.680 (690-1). A 

(b) But, according to Messrs. Philip and Trevelyan there is nothing in S. 90 

of the Probate and Administration Act to prevent an application by 
any person interested in the disposal of the property for an order 
under the section. Ph. & Trev. 406. B 
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4 , — “ Previous permission of the Court by which the letters of 
admimstratioa were granted ** — (Concluded), 

(3) Permission to dispose of the property can be granted only for purpose of 
administration. 

(а) An application for leave to mortgage the property of the deceased by the 

administrator, can be granted only for the purpose of administration, 

and not after the estate has been fully administered, 3 O.W.N, 635,0 

(б) So, after the administration is. at an end, a -widow who had obtained letters 

of administratiou ceases to bo administratrix and remains in posses- 
sion of the properties not as administratrix, but as widow and heiress. 
She can sell or mortgage the properties without the leave of the Gburt, 
for purposes for which a widow can sell or mortgage. 8 O.W.N. 635. D 

(4) A oorappomise by an executes? os? administrator in excess of his powers under 
S. 90 is not lawful. 

Where a person acting for himself and also as administrator of the estate of a; 
deceased person compromised a suit agreeing thereby to execute with- 
in a month a durputni lease of property jointly belonging to himself 
and the estate of the deceased, and undertook previously to doing that 
to obtain the permission of the Court which bad granted the letters 
of administration, but such permission was refused on the ground of, 
the proposed lease not being beneficial to the estate, held that the 
administrator had acted in exco.ss of tho powers under S. 90 in enter- 
ing into the compromise, which was therefore not a lawful compro- 
mise within the meaning of S. 375, C.P.C., 1882. 14 G.W.N. 451 = 11 
C.L.J. 346=5 Ind. Gas. 286. B 

(5) Order granting permission is appealable. 

An order of a District Judge granting permission to the executor or adminis- 
trator for the disposal of immoveable property under S. 90 of the 
Probate Act, is appealable. 28 G. 149 = 5 G.W.N. 443. F 

S.—‘‘A disposal of property by an executor or administrator in 

contravention of sub-section (2) or sub-section (3), — is 
voidable.** 

Disposition without Courts’ permission— Effect. 

(a) A mortgage by some executors without the permission of the Court is good 
as between them and the mortgagee. It is voidable at the instance 
of other persons interested, but they can avoid it on principles of 

equity, only on making good what the estate has benefited by the 

mortgage. 3 G.L.J. 260 (268). ® 

(5) .But a 'mortgage executed without the Judge’s permission, by a person to 
whom probate was granted by mistake, is bad. 6 G.W.N. 787. H 

(c) Under S. 90 of 'the Probate and Administration Act, a lease by an adminis- 
trator for more than fi.ve years is not void; but only voidable at the 
mstance of any person interested in the property. As between the 
■ - lessor and tho lessee, it is good. 8 G.W.N. 54, I 
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6 . — ” Any other person interested in the property. ” 

“ Person interested in the ppoperty,” meaning, 

[а) The words “ person mterested iu the property ” moan a person interested 

independently of the executor whose alienation is sought to be avoid- 
ed. 23 G. 446. J 

(б) So, a person deriving his interest as creditor of an executor in his personal 

capacity and not as creditor of the estate of the testator, was held not 
entitled to avoid an alienation by the executor under S. 90, cl. (4), even 
if it is invalid. {Ibid.) K 

Miscellaneous. 

(1) Power of Hindu executor to transfer estate to the Administrator-General. 

As to this, see 22 0. 788 = 22 I. A. 107, cifed under S. 12, andsee, also, 

S. 31 of Act II of 1874. L 

(2) Power of Administrator-General to whom an estate has been transferred by 
the executor. 

A transfer of the interest of the executors of a will in the estate of the testator, 
by them, to, the Administrator-General, under S. 31, Act II of 1874, 
confers on the latter only such powers of disposition as the executors 
themselves possessed. 23 0. 908. M 

(3) Power of disposition of a person obtaining a limited grant under S. 37. 

As to this, see notes under S. 37, supra. N 

(4) Consent of beneficiaries to a particular disposition, how far valid. 

When all the parties beneficially interested under a will consent, they dan 
agree to dispose of the estate in a particular manner when it' reaches 
their hands, for, in such a case they are dealing with their own pro- 
perty. 9 0.L.J. 19 = 1 Ind. Gas. 573. O) 

(5) Giving a promissory note is not a '“ disposal ” of property under the section. . 

Although an, administrator can, under the section dispose of the property of 
.the deceased, either wholly or in part, in such manner as he may 
think fit, the estate of the deceased cannot be held liable for an un- 
secured debt incurred under a promissory note by the administrator,, 
for, it cannot be said to amount to a disposal of any portion of the- 
property of the deceased testator. 12 0,0. 414. ' P 

(6) Alienation by a person having several estates and interests in the land — What 

it conveys. 

(n) Where a person having several estates and interests, conveys all his estates , 
and interests in the land, every estate or interest which may be vested 
in him would pass by the conveyance although such estate or interest 
did not ve-st in him in the character in which ho professed to convoy 
the land. 14 B.L.E. o.c, 21 ; 19 0. 26 ; 27 B. 103. § 

(6) Thus, a sale of Government securities by an administrator who is also an 
heir to the deceased confers a valid title on the purchaser, whether 
the vendor was described as administrator in the .sale-deed or not, and 
whether the vendor administered the purchase-money as part of the 
.a.ssets or not. 19 0, 26, re/erringrio .Murch’s case, 23 Gh. D. 138; 
Oorzer V . GartuorigMfil ^.h. IZl, ^ R 
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Miscellaneous— (Co«fe«<ed) . 

(7) Position of Hindu executor before the Hindu Wills Act — Inferior to an English 
Executor —Only a manager -saith no estate vested in him. 

As to this, see notes under S. supra. S 

IS) Power of Hindu executor before the Hindu Wills Act. 

(a) An executor of a Hindu Will not governed by the Hindu Wills Act had, 

prior to the passing of the Probate and Administration Act, V of 188.1, 
only the powers conferred upon him by the will, with such addition- 
al powers as might be necessary, for the management of the property. 
And a disposal of property by such executor would be valid only if 
within those powers. Ph. & Trev. 405 ; see 2 B.L.E. o.o. 1 ; Bourke, 
pt. YIT, 48 ; 8 B.H.O.R. 150 ; 15 B.L.R. O.C. 7. 

(h) In the case of Hindu wills executed before the Hindu Wills Act came into 
force, where the binding character of an alienation by the executor 
is in question, the burden of proving, prima facie the necessity there- 
for, will lie on the alienee. 25 C. 103 ; referring to 6 M.I.A. 399. U 

(9) Power of the Manager of an infant heir to charge an estate not his own under 
the Hindu Law. 

As to this, see d M.I.A. 393 (423). — Hanooman Persaud’s case. Y 

(10) Power of executor or administrator to compromise. 

la) Under S. 21 of the English Trustee Act, 1893, executors and administra- 
tors have power to compromise and release debts and also claims bys 
persons claiming as beneficiaries. 

(b) An executor, can, in a proper case, compromise the claim of a co-executor. 

Hawley v. Blake, 1904, 1 Ch. 6-22. Wi 

(11) Executor can sue for construction of the will. 

An executor is competent to institute a suit for the construction of the will of 
his testator. See 12 B. 185 ; 18 B. 1. X 

(12) Effect on mesne acts of executor or administrator of grant void or voidable. 

As to this, see notes under S. 84, supra. Y, 

(13) Acts done under a forged Will are void. 

Where a will is declared to be a forgery and therefore void ab initio, any acts 
done by a person under any title created by that will, must be held 
to be void in law, 6 C.W.H. 787. Z 

(14) Acts done under a void grant are void. 

Where administration was granted on concealment of a will which appointed 
executors, the gnant was void from its commencement, and the acts 
performed by the administrator in that character were equally void.' 
Per Mitra, -T., in 3 O.L.J. 442 (446) = 10 G.W.N. 673 --=33 C. 713. A 

(15) Court competent to set aside fraudulent deeds of testator in administration 
suit. 

Where the primary object of a suit is the administration of the estate of a 
deceased person, resident within the ordinary original jurisdiction of 
the Calcutta High Court, the principal executor being also 
resident there, and the actual administration going on there, the 
High Court of Calcutta, in its ordinary jurisdiction, has a right to 
order administration of the estate, and as ancillary to such order, to 
set aside deeds obtained by fraud of the executor. 33 0. 180 = 32 I. 
A. 193=9 O.W.H. 961=2 O.L.J. 189=7 Bom. L.K. 887 = 15 M.L.J. 
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Miscellaneous— {Oonchided). 

{16} How far executor’s possession can be adverse to the heir-at-law. 

Where an executor takes possession of his testator’s property under a will con- 
taining a void residuary devise, his possession may, from the very 
commencement, be adverse to the heir-at-law who claims the residue 
as on an intestacy. 2 O.L.R. 112. C 

(17) Suit by heir for recovery of undisposed of residue is liable to be barred by 
limitation. 

Where some of the trusts created by a testator fail or turn out to bo invalid, 
suits by the testator’s heirs for the recovery of the undisposed of pro- 
perty are liable to be barred by limitation, though they might still 
sue for the proper administcation of the valid trusts aginst the trus- 
tees under the will. 8 G. 788 = 11 G.L.R. 370. D 

(18) Conversion of property forming the subject of devise does not change its 
character. 

When property is devised to a married woman, so as to be absolutely for her solo 
use and benefit, and free from the control, debts and liabilities, of 
her husband, its conversion into any other form of property does not 
change its character and conditions, even though such conversion may 


be made in anticipation of the legacy. 1 A. 762 (772). B 

(19) Executor, how far a trustee for a specific purpose within S. 10 of the Limita- 

tion Act. 

As to this, see notes under S. 4, su^ra, F 

(20) How far an executor is entitled to remuneration. 

As to this, see notes under S. 6, supra. G- 

(21) Executor has no right to the undisposed of residue. 

As to this, see notes under S. 4, supra. H 

(22) Power to adopt given to an executor is bad. 

A power to adopt given to a wife and to the executor conjointly is bad as to 
the executor. 27 C. 996=27 LA. 128 = 4 O.W.N. 549. I 

Cases under S. 269 of the Succession Act. 


(1) No necessity for leave to dispose of property in a grant under the Succession 
Act. 

(fl) The Succession Act does not give the Court jurisdiction, when granting 
probate or letters of administration under its provisions, to include 
in such grant authority to dispose of property in respect of which the 
grant is made, such power of disposal being expressly given by S. 269. 
23 G. 579. 3 

(b) So, in an application for letters of administration de bonis non, it is not 
necessary to ask for leave to dispose of the property concerned. 23 C, 
579. K 

(2) S. 269 of the Succession Act does not supersede S. 39 of the Transfer of 
Property Act. 

(а) S. 269 does not in any way supersede S. 39 of the Transfer of Property Act, 

IV of 1882. 23 B. 342 (348). L 

(б) So, where an executor given a limited power of sale by the will, sold the 

immoveable property belonging to the estate with the object of defeat- 
ing the claim of the testator’s widow for maintenance and the pur- 
chaser was also aware of the fraud, Aefd!, the widow was entitled to 
recover her mamtenance out of the property in the hands of the pur- 
chaser. 23 B ,342, H 
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[S. 270.] 91. If an executor or administrator purchases, either directly 

Purchase by 0x0- 01 ’ indirectly, any part of the property of the 

deceased, the sale is voidable at the instance of 

property 1 . any other person interested in the property sold. 

(Notes). 

General. 

Corresponding Indian Law, 

This section corresponds to S. 270 of the Indian Succession Act, X of 1865. N 
/, — f ‘Purchase by executor or administrator of deceased’s property.” 

(1) Principle of the section, explained. 

One of the most firmly established rule is that persons dealing as trustees and 

executors must put their own interest entirely out of the question and 
this is so difficult a thing to do in a transaction in which they are 
dealing with themselves that the Court will not inquire whether it 
has been done or not, but at once say that such a transaction cannot 
stand. Per Lord Eldon in Ooo^ V. CoZ/i7i(76nd(7c, Jac. 607. 0 

(2) An Executor cannot himself purchase the assets. 

(a) An executor cannot be allowed, either immediately or by means of a 

trustee, to be the purchaser from himself of any part of the assets, but 
shall be considered as a trustee for the persons interested in the estate, 
and shall account for the utmost extend of advantage made by him 
of the subject so purchased. Hall v. Ballet, 1 Cox. ISd; Watson 
V. Taone, 6 Madd. 153, cited in I Will. Exors. 10 Ed., 706. P 

(b) An executor, cannot, as a general rule, be allowed either immediately or 

by means of a trustee to be a purchaser from himself of any part of 
the assets. Such a purchase is treated as a breach of trust without 
inquiry whether the transaction was beneficial or not. But, where an 
executor purchases from a legatee, such a purchase may be a perfectly 
justifiable one, though, if challenged in proper time, a Court of Equity 
will inquire into it, ascertain the value that was paid by the 
trustee, and throw upon him the o?ms of proving that he gave full 
value and that all information was laid before the cestui que irttst 
when the property was sold. 13 G.W.N. 557 = 9 O.L.J. 383 = 1 Ind. 
Cas. 289. 9 

(3) Executor shouldnot use his position as such to become purchaser. 

(a) A sale is not avoided merely because, when entered upon, the purchaser, 
may at his option become trustee for the property purchased, by 
proving a will under which he was named executor, if in point of fact 
he never does become .such. To avoide such sale, it must be shown 
that the purchaser in fact used his power in such a way as to 
render it inequitable that the sale should be upheld. Clark v.. Glarlt. 
9 App. Case 733, citeiZ in. I Will. Exors., 10th Ed., 707, R 

if}) A sale is not to be avoided merely because, when entered upon, the purcha- 
ser had the power to become the trustee of the property purchased. 
It is immaterial whether the purchaser subsequently does in fact 
become the trustee or not. The true test to be applied in such 
cases is, has the purchaser used his position in such a way as to ren- 
der it inequitable that the sale should be upheld. 13 G.W.N 557 
(369). S 
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/. — “Purchase by executor or administrator of deceased’s property” 

— (Conchided). 

(4) Executor cannot buy up debts or legacies at under- ■value. 

All executor cannot buy for liis own benefit debts due to estate or legacies at 
le.ss than their full value. Anon. Salk 155, Bx imrte James, SVe.s. 
346, cited in Hend. 3rd Ed., 335. T 

(5) Executor cannot sell for purpose of re-sale to himself. 

A sale by an executor for purpose of a re-sale to himself is bad. Cooli v. 

Collingride, J'Ac. GOT. U 

(6) Purchase at execution sale of legatee’s interest is not prohibited by the section. 

The purchase at an execution sale of a legatee’s interest by the administra- 
trix durante minoretate was upheld as not made in contravention of 
S. 91 of the Probate Act. 13 C.W.N. 557. Y 

92. When there are several executors or administrators, the 
powers of all may, in the absence of any direction 
to the contrary in the will or grant of letters 
of administration, be exercised by any one of 
them who has proved the will or taken out 
administration. 

Illustrations. 

(a) One of several executors has power to release a debt due to the deceased. 

(b) One has power to surrender a lease. 

(c) One has power to sell the property of the deceased, moveable or immoveable. 

(d) One has power to assent to a legacy. 

(e) One has power to endorse a promissory note payable to the deceased. 

{/) The will appoints A, B, 0 and D to be executors, and directs that two of them 
shall he a quorum. No act can he done by a single executor. 

(Notes). 

General. 

Gorresponding Indian Law. 

This section corresponds to S- 271 of the Indian Succession Act, X of 1865. W 
L— “Powers of several executors or administrators exercisable by one. ” 
(1) Scope of the section. 

{a) The efiect of this section, so far as it relates to executors, is that where 
several executors obtain probate and the will directs them all to act to- 
gether, none of them can act singly ; but the section is not intended 
to disqualify, by reason of any such direction in the will, one of seve- 
ral executors who alone has obtained probate, the others ha viiio' 
either renounced or refused to accept office. For, it is only the 
executors who have obtained probate that can act as representatives 
of the testator ; an executor who renounces or refuses, or is unable 
to act, should be regarded as if he had never been appointed. 270 


Powers of several 
executors or admi- 
nistrators exercis- 
able by one 1. 


[S. 271.] 
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I . — Powers of several executors or administrators exercisable 
by one”~-{Continued), 

{b) So, where several executors were jointly empowered by the will to alienate 
any property for payment of debts and to borrow money for the im- 
provement and preservation of the estate, and one of them who alone 
had obtained probate renewed lifitehittos originally executed by the 
testator, in a suit upon these hatcMttas against the heirs of the testa- 
tor, held that the debt was binding on tho estate. 27 G. 683. f 

(2) Grout of probate to several execatops. 

As to this, see S. 9, supra. % 

(3) Each of several executors or administrators has the whole estate. 

If there be several executors or administrators, they are regarded in the light 
of an individual person. And the acts of one of them, in respect of 
the administration of the effects, are deemed to ha the acts of all. For 
they have a joint and entire interest in the ejects of the testator or 
intestate ; and in case of death, such interest vests in the survivor, 
without a new grant by the Oourt. I Will. Exors., 10th Ed,, 684, 715. A 

(4) One of several administrators stands on the same ground with one of several 
executors. 

One of several administrators stands on the same ground with one of several 
executors. Jacomh v. Harwood, 2 Yes. Sen. 267, cited in I Will. 
Exors., 10 Ed., 720. B 

(b) What acts of one are binding on the others. 

(i) A relase of a debt by one is valid and binds the rest. Jacomh v. Harwood, 

2 Yes, Sen, 268, eifed in I Will. Exors., 10th Ed., 715. See Ulus. (a). 

(ii) A settlement of an account by one executor, is binding on the others, in the 

absence of fraud. Smiths. Everett, 27 Beav. 446, cited in Ibid. 716. 

(iii) A grant or a surrender of a term by one is binding on the rest. Simpson 

v. Outteridge, 1 Madd. 616, cited in Ibid. See Ulus. (h). 

(iv) An acknowledgment of a debt by one of several executors aa snsh binds the 

estate. Be Macdonald, 1897, 2 Ch, 181, cifed in Ibid. 717. 

(v) One executor may assent to a legacy, even where the legacy is to himself, 

I Will. Exors., 10th Ed., 718, cifinf; Godolphin ; Townsonv. Tickell, 

3 B. and A. 31, 40 ; Cole v. Miles, 10 Hare 179. See Ulus. (d). 

(vi) A receipt by one is a good discharge though the signatures of the co- 

executors turns out to be forged. Charlton V. Durham, i Gh. 

(vii) The indorsement of a bill of oxhange by one of several executors is 

probably sufficient to transfer the property in the bill. Chalmers on 
Bills, 6th Ed., 129. See IIlus. (e). 

(viii) The act of one executor in possessing himself of the effects, is the ac 
of the others, so as to entitle them to a joint estate in possession, and 
a joint right of action, if they are afterwards taken away. I Will. 
Exors,, 10th Ed., 685. C 

(6) What acts of one are not binding on the others. 

0) One of several executors cannot bind the others by his several contracts. 
Turner v. Hardey, 9M. andW. 770, cited in I Will. Exors., 10th 
Ed., 719. Q 
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i. — “Powers of several executors or administrators exercisable 
by one 

(ii) It is doubtful whether one executor may pay a statute-barred debt, in 

spite of the dissent of his co-exeeutor. I Will. Exors., 10th. Ed., 118. E 

(iii) It is doubtful whether one executor can give a valid acknowledgment 

of a statute-barred debt in spite of the dissent of his co-executor. I 
Will. Exors., 10th Ed., 718. P 

(7) All must join in bringing actions, 

(a) All executors must join in bringing actions, even though some are infants. 

Smith V. Smith, Y&lx. 130, cited in I Will. Exors., 10th Ed., 726. G 
{h) But an executor who alone has proved the will can sue without making the 
others parties. I Will. Exors., 10th Ed., 726. H 

(c) See O.P.O.,' 1908. O. 31, r. 2. 1 

(8) How far an executor can sue or be sued by his co-executors. 

(а) As a general rule, one executor cannot sue or be sued by his co-executors. 

1 Will. Exors., 10th Ed., 726. J 

(б) But, if a debtor makes his creditor and another his executors, and the cre- 

ditor neither proves the will nor acts as executor, be may bring an 
action against the other executor. Dorchester v. Webb,W. Jones, 
345, cited in Ibid, K 

(c) Where there are several executors, they"may agree that one of them shall 
hold the land devised to them in trust at a fixed rent, and if the rent 
falls into arrear, he may be distrained upon in respect of it. Gowper 
V, Fletcher, 34 L.J.N-S-Q.B. 187, cited in I Will. Exors., 10th Ed., 
727. L 

(9) One of several executors cannot continue a suit without probate. 

Where A, one of three executors of a Mahomedan will, none of whom had taken 
out probate, desired to carry on a suit originally instituted by their 
testator to recover a share of an estate, held that under S, 92 of the 
Probate Act being only one of three executors, A could not carry on the 
suit without first obtaining probate of the will. 8 B, 241 (255-256). M 

(10) One of several executors who alone had acted is a proper defendant in an 
administration suit. 

Where, of three executors, only one had acted and got possession of the estate, 
a suit by the testator’s widow for administration of the estate was held 
to be well constituted for the purpose of a motion for a receiver, 
although only the executor who had acted was made defendant, the 
other two executors not being parties to the suit. 19 B, 83. U 

(11) Executor who has not proved can call for an inventory and account from those 

who have proved. 

An executor who has not proved, and to whom leave has been reserved to prove 
the will, can call for an inventory and account from his co-cxecutors 
who have proved and are managing the estate. 27 B. 281. 0 

(12) A notice given to one executor is notice to all. 

A notice of resumption of land is valid and sufficient if given to one of three 
executors who are joint occupants of the land. SOB, 137. P 
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/. — Powers of several executors or administrators exercisable 
by one ” — {Concluded). 

(13) Illustration (f) , is an example of contrary direction. 

Ulus. (/) is an example of a direction to the contrary. Stoke.s’ Indian Suc- 
cession Act. Q 

(14) Illus.(f)! criticised. 

Taking S. 92 and its Illus. (/) together, no one will now be safe in dealing 
with a single executor unless he sees the probate and ascertains either 
that no other executors were appointed, by the testator, or that the 
will contains no such direction as that mentioned in the illustration. 
Stokes’ Indian Succession Act. R 

93. Upon the death of one or more of several executors or 
administrators, all the powers of the office become, 
ou^S'atir of one absence of any direction to the contrary in 

several executors or the will or grant of letters of administration, 
administrators l . 

vested m the survivors or survivor. 


(Notes). 

General. 

(1) Comsponding Indian Law. 

This section corresponds to S. 272 of the Indian Succession Act, X of 1865, but 
contains in addition the words “in the absence of any direction to the 
contrary in the will or grant of letters of administration.” S 

(2) Section in accordance with English Law. 

This section is in accordance with the English cases of Plunders v. Clctrhe) 1 
Ves, Sen. 9 ; and Hudson v. Hudson, Gas. temp. Talb. 127: Hend, 3rd 
Ed., 387, T 

“ Survival of powers on death of one of several executors or 
administrators. ” 

(1) Grant ofprobate to several executors. 

As to this, see S. 9, supra. U 

(2) Accrual of representation to surviving executor. 

As to this, see notes under S. 11, supra. ¥ 

(3) Sight to perform religious ceremonies devolves on survivors. 

The right to perform certain religious ceremonies conferred by the will exclu- 
sively on the executors, passes on the death of one of them to the 
remainingexecators,andisnottraasmittedtotheheirofthedeceas- 
ed executor. 13 G.W.N. 557 = 9 O.Ii.J. 383 = 1 Ind. Gas. 289. W 


Powers of adminis- The administrator of effects unadminis- 

trator of efiects un- tered has, with respect to such effects, the same 
administered!. Av • ■ A j a • • j. j. 

powers as the original executor or administrator. 

(Notes). 

' General. 

Corresponding Indian Law. 

This section corresponds to S. 273 of tha Indian Succession Act, X of 18G5. X 
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l.— “ Powers of administrator of effects unadministered. ’ ’ 

(1) “Effects,” measaing. 

The word ‘'efiects” in this section is synonymous with “property and like 
all other words of similar import it is always liable to be controlled by 
the vvile ot esjudem generis. Bawling s Jcnninris, 13 Ves. 39 ('-16), 

cited in Majnmdar, 623. Y 

(2) Rules as to grant of effects unadministered. 

As to this, see Ss. 45 and 46, S 2 ipm. Z 

(3) Estate of an administrator cfe 6o/ifs non. 

An administrator de bonis wn is entitled to all the goods and personal estate 
which remain in specie, and were not administered by the first exe- 
cutor or administrator. Per Lord Holt in Wanltfm-d v. Wanhford i 
Salk. 306, cited in I Will. Exors., 10th Ed., 687. A 

(4) Power of administrator de i!»on/s non. 

By the grant of administration de bonis non, the administrator becomes the only 
personal representative of the original deceased ; and with respect to the 
eastate left unadministered by the former executor or administrator, 
he has the same power and authority as the original representative ; 
for he succeeds to all the legal rights which belonged to the former 
executor or administrator iu his representative character. I Will. 

Exors., 10th Ed., 731. B 

(5) Assets fraudulently alienated will be considered as unadministered. 

If the original executor or administrator has fraudulently alienated the assets f or 
his own MSB in collusiomoith the vendee, such assets will he con- 
sidered, in equity, as unadministered, and will consequently pass as 
such to the administrator de bonis non ; who, in that character, may 
apply to the Court to have the sale set aside, and the property convey- 
ed to him. I Will. Exor.«., 10th Ed., 689, citing Ctibbidge v. Boat- 
wright, 1 Russ. Chan. Gas. 549. C 

Powers of adminis- 95 . An administrator during minority has [s. 274,] 

trator during muio- t • • , , “ 

rity 1. all the powers or an ordinary administrator. 

(Notes), 

General. 

Cosresponding Indian Law. 

This section corresponds to S. 274 of the Indian Succession Act, X of 1865. D 
1. — “ Powers of administrator during minority.” 

(1) Rules as to grant of administration during minority. 

As to this, see Ss. 31 and supra. E 

(2) Power of administrator during minority. 

An administrator during minority has the same power of selling personal pro- 
perty as an executor. In re Cope, 16 Gh. D. 49 ; hi re Thompson 
and M’Williams, 1896, 1 Ir. 356, died in Theob, 6th Ed., 436. F 

96. When probate or letters of administra- [S. 275 .] 

Powers of married tion shall have been granted to a married woman, 

executrix or admi- i i n .i £ t 

nistratrix 1. slie has all the powers or an ordinary executor or 

administrator. 
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(Notes). 

General. 

Goi?responding Indian taw. 

This sctibiou corresponds to S. 275 of the Indian Succession Act, X of ISGo. G 
i . — Powers of married executrix or administratrix.” 

(1) Consent of husband necessary for a grant to the wife under the Succession 
Act, but not under this Act. 

llndar the Succession Act, though not under the Probate and Administration 
Act or under the English Law, consent of husband is necessary for a 
grant of probate or letters of administration to a married woman. 
See Ss. 183 and 189 of the Succession Act, X of 1865. H 

(2) Husband of executrix or administratrix not a necessary party to suit by or 
against her. 

As to this, see O.P.G., (1908), 0. 31, r. 3. I 

CHAPTER VII. 

Op the Duties op an Executor or Administrator. 

97. It is the duty of an executor to provide funds for the per- 
As to deceased’s formance of the necessary funeral ceremonies of the 

funeral ceremonies, deceased 1 in a manner suitable to his condition, 
if he has left property sufficient for the purpose. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S, 276 of the Indian Succession Act, X of 1885, 
but with the words “ to provide funds for the performance of the 
necessary funeral ceremonies of the deceased” used in place of the 
words “to perform the funeral of the deceased" of the latter section. J 

(2) Difference between this Section and S. 276 of the Succession Act. 

While under S. 276 of the Succession Act. the duty of the executor is io perform 
the funeral ceremonies, under S. 97 of the Probate and Administra- 
tion Act, his duty is only to provide funds for the performance of the 
same. The reason for this difference, according to Majumdar, is that 
the funeral ceremonies of the majority of persons for whom the 
Probate Act is intended, that is, the Hindus, are required to be per- 
formed under their Sastras by persons who may not be appointed 
executors. Majumdar, 625. K 

1. — ”It is the duty of an executor to provide funds for the — necessary 
funeral ceremonies of the deceased,” 

(1) Executor bound to give effect to directions of the deceased as to burial. 

The directions of the deceased as to burial should be given effect to ; without 
such directions, the body should not be cremated in England. I Will. 
Exors,, lObhEd., 737. L 

(2) Executor with assets is personally liable for funeral expenses. 

{a) The executor, i/ iie lifts received assets, personally liable for the proper 
funeral expenses of the testator, though he may not have ordered the 
funeral or expressly contracted to pay for them. Tugwell v. Heyman, 
3 Campb. 298 ; Rogers v. Price, 3 Younge and Jerv., 28; Sharp v. 
Lush, 10 Gh. D. 468 (472), M 
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I. — “It is the duty of an executor to provide funds for the necessary 

funeral ceremonies of the deceased” — (Concluded), 

(/j) Where the executors first ga%'e orders for a third-class funeral for the 
deceased, but by their conduct induced the plaintiff to furnish a 
second-class funeral, held, they were liable to pay for it whether they 
had assets or not. 6 W.R. Oiv. Ref, 27. N 

(3) Stranger providing for the funeral in case of necessity is entitled to recover 
from the estate. 

In case of necessity, a stranger may order the funeral and pay for it out of the 
assets, without rendering himself liable as executor de son tort, and he 
may recover the expenses from the estate. Vin. Ahr. Executor, B.A. 

24; Green V. Salmon, 8 A, and E. cited in Tbeob., 6th Ed., 

768. 0 

N.B. — Bee also notes under S. 101, w/m. 

98, (1) An executor or administrator shall within six months [S. 277.] 
, from the grant of probate or letters of adminis- 

Inventory and . 

account i. tration, or within such further time as the Court 

which granted the probate or letters may from 
time to time appoint, exhibit in that Court an inventory containing 
a full and true estimate of all the property in possession, and all 
the credits, and also all the debts owing by any person to which the 
executor or administrator is entitled in that character, 


and shall in like manner, within one year from the grant or 
within such further time as the said Court may from, time to time 
appoint, exhibit an account of the estate, showing the assets which 
have come to his hands and the manner in which they have been 
applied or disposed of. 

(2) The High Court may from time to time prescribe the form 
in which an inventory or account under this section is to be 
exhibited. 

(3) If an executor or administrator, on being required by the 
Court to exhibit an inventory or account under this section, inten- 
tionally omits to comply with the requisition, he .shall be deemed to 
have committed an offence under section 176 of the Indian Penal 
Code. 

(4) The exhibition of an intentionally false inventory or 
account under this section shall be deemed to be an offence under 
section 193 of that Code. 

(Old Acts). 

Act VI of 1889 : — S. 15 of this Act substituted to present Section 98 in place 
of the old Section which ran as foUows : — 

. .■ 34 ' 
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“ An executor or administrator, shall within six months from the grant of 
nroiiate or letters of administration, exhibit in the Court by which 
the same has or have been granted an inventory containing a full 

and true estimate of all the property in possession, and all the credits 

and also all the debts owing by any person or persons to which the 
executor or (administrator is entitled in that character, and shall, in 
like manner, within one year from the date aforesaid, exhibit 
an -account of the estate, showing the assets that have come to his 
hands, and the manner in which they have been applied or disposed 
of.” , , - 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 277 of the Indian Succession Act, X of 1S66. P 

J.—‘* Inventory and account.” 

(1) Conatraction of the section. 

The submission of inventory and account under S. 98 may be enforced either 
under the general rule laid down in the section, or under the special 
rule in cl. (3), The special rule is intended to be applied in those 
cases wherein the general rule is not complied with ; so, the Court is 
not at liberty to require an executor or administrator to exhibit 
inventory and account under cl. (3) at any time before at least six 
months or twelve months have expired from the date oftha grant. 
01, (4) governs the exhibition of inventory and account under both the 
rules. Majuradar, Supplement, 45. Q 

(2) Scope of Judge’s duties under this section. 

All that the District Judge has to do under this section is to see that the 
inventory and account prima facie satisfy the requirements of the 
section, i.c., that the inventory appears on, inspection to he a free 
and true estimate of all the property, credits and debts, and that the 
account in inspection appears really to be a true one showing the 
assets and their disposal ; to ascertain this, the inventory and account 
should be passed under some examination by the Judge’s ■ staff so as 
to detect manifest mistakes or omissions. If such were discovered, 
the papers would not satisfy the section, and for this purpose the 
section empowers the J udge to extend the time to the executor or 
administrator to amend the account. 31 0. 628 = 8 O.W.N. 678. R 

(3) What the inventory under this section should include. 

Unlike in England, under S. 98, the inventory is intended to include not 

only all that the deceased died possessed of, but also the subsequent 

profits of his business, and the rents of his immoveables. See Pitt 
V, 1 Hagg 260,. citec? in Stokes, 176. S 

(4) Yalue set forth in the inventory is not conclusive. 

Value of the property set forth in the inventory, though ])rima facie evidence 
of the real value, is not conclusive evidence of the same, 4 W.R.P 0. 

106 . . . ‘ ' m 
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(3) Hoi? the value in the will. 

Nor is the statement in a will as to the value of the testator’s property any 
evidence thereof, 1 B.H.G.E. 561, U 

f6) An exccuto!?, as any othei? trustee, must be constantly ready with his accounts. 

It is the first duty of an accounting party, whether an agent, a trustee, a 
receiver, or an executor — for, in this respect they all stand iu the 
same position-~to be constantly ready with his accounts. Per 
Pkmier M.R. in Pearse v. Green, 1 Jac. and "W. 140, ¥ 

(7) One account and not a series of accounts is required. 

{a) The provisions of this section mean that one account is to bo exhibited, 
and not a series of accounts from time to time. Ph. and Trev, 410 ; 
23 0. 250=1 G.W.N. 646. W 

(6) Under this section, the Court cannot go on from time to time directing 
executors to deliver accounts. The power given under this section 
can be exercised ouly once. 25 C. 250 = 1 G.W.N. 646. X 

(8) Judge cannot call for an annual account. 

(а) The fact that the testator enjoined on his executor to prepare accounts 

annually does not enlarge the Judge’s power and empower him to 
exact an account annually, although it would authorise a person 
interested to take action against the executor. 31 C, 628 = 8 0,W,N. 
578. , ; Y 

(б) When once an account has been fulfilled and accepted shortly after the 

expiry of a year from the grant of probate, the Judge has no power 
to call for further accounts of subsequent years. 31 0. 628 = 8 C.W. 
N. 578. Z 

(9) Nor for a revised account. 

The section does not give a Judge power to call for a revised account, if an 
account has already been exhibited as required by the section and has 
been accepted as prima facie true ; but if it appears that the account 
is materially untrue, the Judge may take action under Sub-S. (4) of 
the section. 31 0. 628 = 8 G.W.N. 678. ■ • A 

(10) Judge cannot institute an enquiry by audit of inventory and account at the 
expense of the executor or administrator. 

Under this section, the District Judge has iio power to institute a judicial in- 
quiry by an audit of the 'inventory and account at the expense of the 

executor or administrator ; nor can such an authority be implied from 
the provisions of the G.P.G,, as to the appointment of a Commissioner 
to examine accounts. 31 0. 628 = 8 G.W.N, 578. , , B 

(11) Judge not to act s«o /nojfa under the section. 

The Gourt of Judicial Commissioner, Sind, as a Gourt of Probate, should not 
ordinarily act sm niotu under S. 277 of the Succession Act (corres- 
ponding to S. 98 of the Probate and Administration Act), and cite an 
executor or administrator to account for the property that has conic 
■ into his possession in pursuance of the authority granted to him. 
3 S.L.E. 197 = 4 lud. Gas. 1163. , Q 
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(12) “ From time to time appoint” — ^Meaning. 

(a) The %vords “from time to time appoint” in the first para of ol. (1) of this 
section relate to an extension of the period within which the inventory 
is to be exhibited. They cannot mean that the Court can go on 
again and .again calling on executors to furnish an inventory. 25 C. 
250-1 O.W.N. 646. D 

ib) The words ‘ Trom time to time appoint” in the second p.ara of cl. (1) of this 
section relate to an extension of time for putting in the account and 
do not authorise the Court to go on calling upon the executors to 
exhibit accounts from time to time, as often as the Court thinks fit. 
25 0. 250 = 1 C.W.N. 646. E 

(13) Sanction for prosecution under S. 176, 1.P.C., should not be made to depend on 
examination of the accounts filed. 

■Where an executor did not file any accounts while he continued as executor, 
and after the probate was revoked, the Judge called upon him to 
produce his accounts within a certain time and upon his failure, 
sanctioned his prosecution under S. 176, 1.P.O., and kept the sanction 
in abeyance on his filing the accounts, but restored it subsequently, 
when the Judge, on examining the accounts suspected their genuine- 
ness, held that the sanction was not good in law, and that the Judge 
was not right in making the order depend on the examination of the 
accounts themselves. 2 O-W.N. 597. P 

(14) What enquiry necessary before sanctioning prosecution under the Penal Code. 

Under this section the Judge cannot make an order sanctioning a prosecution 
under the Penal Code without an enquiry whether the omission to 
prodixco the accounts was intentional or the accounts filed were 
intentionally false. 2 C.W.N. 697. G 

(15) S. 176, I.P.C., scope. 

S. 176, Act XL'V of 1860, deals with omission to give notice or informa- 

tion to a public servant by a person legally bound to give notice 
or information. H 

(16) S. 193, I.P.C,, scope. 

S- 193, I.P.O., ActXLY of 1860, deals with intentionally giving or fabricat- 
ing false evidence. I 

(17) Petition must state amount of assets likely to come into petitioner’s hands. 

The amount of assets likely to come into the petitioners ’s hands must be stated 
in the petition for probate or letters of administration. See Ss. 62 
and Si, supra, I 

(18) Practice of Calcutta High Court where executor or administrator neglects to 
file inventory or account. 

According to the practice of the Oalcutta High Court, where executors or ad- 
ministrators neglect to file inventories or accounts for two months be- 
yond the time allowed them by law, the Registrar is ordered to issue 
the necessary citations and other process to compel the filing of the 
same and to charge the parties making default with costs of the 
^ same. Belchamber’s Rules, 752. K 
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(19) Practice of the Madras High Court where executor or administrator wants 
further time to file inventory or account or any person wants to inspect it. 

According to the practice of the Madras High Court an application by an exe- 
cutor or administrator for further time to file an inventory or account, 
or by a person interested in the estate of the deceased, for leave to 
inspect the same, or that the executor or administrator may be direct- 
ed to file the same, shall be made by summons in chambers, ent- 
itled in the petition in which the grant of probate or letters of adminis- 
tration was made, and shall be supported by affidavit stating the 
cause of the delay in filing the same, or the interest of the afjpiicant 


as the case may be. Original Side Eules, No. 468. L 

(20) “ Assets,” meaning. 

As to this, see notes under S. 62, supra. M 

(21) High Court, definition. 

As to this, see notes under S. 52, supra. N 

(22) When omission to exhibit inventory or account or exhibition of untrue one is 
“ just cause ” for revocation. 

As to this, see S. 50, Expl. cl. (5), and notes thereto, supra. O 

(28) Failure to exhibit inventory or account though not mere delay is a breach of the 
administration bond. 

As to this, see notes under S, 79, P 

(24) Executors who have not proved may call for an inventory and account from 
those who have proved. 

As to this, see 27 B. 281, cited under S. 9, supra. Q 

(25) Limitation for a suit for account by cestui quo trust. 


A suit by a cestui que trust for an account of the defendant’s stewardship, and 
to be paid any balance which may be found due to him on taking 
the account is governed not by S. 10 of the Limitation Act, but by 
Art. 120. 5 0. 910 = 6 C.L.B. 196. See, also, 10 B. 242 (247). R 

(26) In an administration action, the Court can charge executor with property in 
his possession unaccounted for. 

In an administration action, it is competent to the Court, in taking accoimts, 
to charge the executor with the value of certain property shown to 
have been possessed by the executor and not forthcoming and account- 
ed for. 4 W.R.P.G. 106. S 

(27) Meaning of “ property” under S. 234, C.P.C., 1882. 

Under S. 234, G.P.G., 1882, “ property ” is not identical with “ assets,” so as to 
include mere rights of action. 11 B. 727. T 

(28) For what a legal representative of a deceased judgment-debtor is liable under 

S. 234, C.P.C., 1882. 

Under S. 284, G.P.G., 1882, a legal representative of a deceased judgment- 
debtor, who has failed purposely or negligently to recover some debt 
due to the estate of the deceased or some property belonging to it, is 
not liable in the same way as for “property of the deceased which 
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J.—*‘ Inventory aad accoaat”-~{Continued). 
has come to Ms bands.” In an execution proceeding, he is liable 
only in respect of property actually received by him. In other cases 
he can be made liable only under a suit for administration or other 
regular action. 11 B. 727. U 

English Law on the subject of inventory. 

( 1 ) When an executor or administrator exhibits an inventory. 

In England, according to the modern practice, neither the executor nor the 
administrator exhibits any inventory whatsoever, unless cited for 
that purpose by a party having an interest or even the appearance 
of an interest. I Will- Bxors., 10th Ed., 742, 7 i3 ; citinrj FMlUps 
V. 1 Phil. 241. ¥ 

(2) Who can call for an inventory. ■ 

(а) In England, any person interested in the estate, e.r/., a next-of-kin, as 

being entitled in distribution, or a legatee or a creditor, may call 
upon the administrator or executor who has become the legal personal 
representative of the deceased, to exhibit an inventory of the estate 
and render an account of his administration thereof. Triest- and Ooote, 
13th Ed., 239. W 

(б) An executor who is also residuary legatee may c.an on his co-executor for 

au inventory. Paul v. Nettleford, 2 Add. 237. X 

(c) A cessaie or supplementary administrator may call upon the original 

administrator to exhibit an inventory and account. Taylor v. Nmtom 
1 Leo, 15, ciZed in Triest and Ooote, 13th Ed., 239. - X-1 

(d) The Court may, in some cases, require ^ex officio^ that an inventory shall 

bo exhibited. In the goods of Williams, 3 Hagg. 217 ; Aca^ter 
■V, A.nderson, i B>oh, &7i, cited in Ibid. Y 

(3) Court may accept admission of assets in lieu of inventory 

The Court may in some cases accept an admission of assets in lieu of an 
inventory. Burgess v. Afamof, 3 Curt cited in I Will* Exors., 
10th Ed., 744. Z 

(4) Lapse of time is a bar to calling for an inventory. 

The Court will refuse to 'order the exhibition of an inventory after a great 
lapse of time from the death of the party. Burgess v. Marriott, sitpra.K 

(5 j Who can be called to give an inventory. 

Not only an ordinary executor or administrator but the representatives of a 
deceased administrator, an administrator durante absentia, or dtcranie 
jniraoritete, or Zite may be compelled to give in an inventory. 

Eitchie Bess, 1 AM, 158 ; Bailey v. Bristove, 2 Boh. Ii5 -, Taylor 
V. Norton, ! Cas. temp. Lee 15; Broth&rton v. Hellier, 2 Cas. temp. 
Lee 131, ciZed in I Will. Exors., 10th Ed., 746. B 

(6) Form and contents of mventory in England. 

In England, the {inventory exhibited by an executor or administrator ought 
to contain a full, true and perfect description, and estimate of all the 
. chattels, real and personal, in possession and in action, to which the 
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executor or administrator is entitled in the character, as distinguished 
from the heir, the widow, and the donee mnrtis causa of the testa- 
tor or intestate. It must also distinguish such debts as are separate 
as distinguished from those that are doubtful or desperate. And it 
must be verified by oath, I Will. Exors., 10th Ed.. 747. C 

(7) What the inventory should contain. 

The Court can only require that all deceased died possessed of should be 
included in. the inventory. It cannot call for an account of the sub - 
: . sequent profits in his business. Pittv. Woodhmn, 1 Hagg. 250, cited 

in Ibid. ■ / r. . ^ ^ 

(8) Disobedience punished by contempt and attachment. 

Disobedience to an order to file inventory and account is in English Law 
punishable by contempt and attachment. Triest and Coote, 13th Ed., 

239. . ■ E 

99. In all cases where a grant has been made of probate or [S. 277-A.] 
letters of administration intended to have effect 
dude '^'property Tn throughout the whole of British India, the exe- 
Indi.a cutor or [administrator] shall include in the 

inventory of the effects of the deceased all his 
moveable or immoveable property situate in British India ; 

and the value of such property situate in each Province shall ' 
be separately stated in such inventory ; 

and the probate or letters of administration shall be chargeable 
with a fee corresponding to the entire amount or value of the pro- 
perty affected thereby wheresoever situate within British India. 

(Old Acts). 

Act VI of 1889 : — 3. 16 of this Act substituted (i) the words a “ grant has 
been made ” in place of the words “ it is sought to obtain a grant,”- 
and (ii) the word “ administrator ” for the words '‘the person applying 
for administration ” in S. 99. 

(Notes). 

(ieneral. 

Cori?espondmg Indian Law. 

This .section corresponds to S- 277-A. of the Indian Succession Act, X of 1865. F 
/. — Inventory to Include property in any part of British India.” 

(1) Grant of probate or letters of administration to have effect throughout British 


India. 

As to this, see S. 59, sMjora. G 

(2) Court-fee payable in respect of probate and letters of administration. 

As to this, see notes under S. 76, supra^ H 

(3) “ Effects,” meaning. 

As to this, see notes under S. 94, sM_p7'a, I 

(4) British India, definition. 

As to this, see notes under S. 1, J 

(5) Province, definition. 

As to this, see S. 3, supra. 


K 
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100- The executor or administrator shall 
collect, with reasonable diligence, the property of 
the deceased and the debts that were due i to him 
at the time of his death. 

(Notes). 

General. 

OorrespoBding Indian Law. 

This section corresponds to S. 278 of the Indian Succession Act, X of 1805, L 

/. — “ The executor or administrator shall collect, — the property of 'the 
deceased and the debts due.” 

(1) “ Collection,” what it implies. 

“ Collection ” of assets does not necessarily involve their realization by sale or 
by actual receipt or possession, M.H.C-E. 171 (175-6). M 

(2) Liability for unduly delaying to bring action. 

If an executor or administrator, by unduly delaying to bring an action, has 
enabled a debtor of the deceased to avail himself of the Statute of 
Limitations, he vsrill be personally liable. Ilayioard v. Kinsey, 12 
Mad. 573, cited in I Will. Eoxrs., lObh Ed., 749. N 

(3) Liability for leaving debt outstanding from co-executor. 

An executor is personally liable if he leave outstanding a debt due to the 
testator from a defaulting co-executor. Styles v. Quy, 1 Mac. and 
G. 422 ; Candler v. Tillet, 22 Beav. 257 ; In re Gasquoine, 1894, 1 Oh. 
470, cited, in Hend., 3rd Ed., 343. 0 

(4) Liability for breach of trust. 

If an executor commits a breach of trust in respect of trust property that has 
come to his hands, he is liable under S. 23 of the Indian Trusts Act, 
II of 1882, to make good the loss to the beneficiaries or legatees. 26 
B. 301. P 

(5) Liability of debtor-executor. 

A debtor taking possession of the creditor’s estate as executor is accountable 
for the amount of his debts to the estate as “assets.” 7 O.W.N. 47G ■ 
071 appeaZ, 31 0. 519 = 8 C.W.N. 500. Q 

(6) It is only a proper representative that can recover the debts and claims of the 
estate. 

A debtor to the estate of a deceased person, or one liable to contribute to or 
make good any portion of the assets of the deceased, can only be made 
answerable to the estate by a person who represents the deceased in 
the matter of the estate. 15 B.L.R. 29G. R 

(7) Procedure where beneficiaries desire that suit instituted by testator should not 

be continued by the executor. 

An executor has a right to carry on a suit instituted by the deceased testator 
and get in the assets of his testator in order to meet possible claims 
on the estate. If the other parties to the suit beneficially interested 
in the estate desire that the suit should terminate, they should put 
the executor in funds to discharge the debts, 8 B. 241. S 

N.B. — See also notes under S. 147, infm. 


[S. 27S.] 

As to property of, 
arid debts owing to 
deceased. 
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101. Funeral expenses to a reasonable amount, according to[S. 279d 
the degree and quality of the deceased, and death- 
boforc'^aTuiobfe charges, including fees for medical attendance, 

andbo ard and lodging for one month previous 
to his death, are to be paid before all debts i. 

(Notes). 

General. 

Corresponding Indian Lav?. 

This section corresponds to S. 279 of the Indian SnccesBion Act, X of 1865. T 

" Funeral expenses to a reasonable amount . . . . are to be paid before 
all debts. 

(1) Funeral expenses, first charge on the assets. 

Funeral expenses are payable out of the assets before any others. I Will. 

Exors., 10th Ed., 737, 751. ’ U 

(2) Funeral expenses must be reasonable as against creditors. 

As against creditor's, the funeral expenses must not be more than is reasonable 
and necessary having regard to the position of the deceased and the 
estate he leaves behind him. Hancock v, Podmore, 1 B. & Ad. 260; 
see I Will. Exors. 10th Ed., 737, 738. Y 

(3) Executor’s risk, if more than reasonable. 

If the executor exceed reasonable expenses for the funeral, he takes the chance 
of the estate turning out insolvent. I Will. Exors., 10th Ed,, 739. W 

(4) Amount, varying. 

No precise sum can be fixed to govern executors in all eases. It must obvious- 
ly vary in every instance, not only with the station in life of ‘each 
particular te.stator, but also with the price of the requsite articles at 
the particular place. Ibid., citing Hdwards v . Edwards , 2 Or. & M. 

612. X 

(5) Standard in the case of a Hindu testator. 

In the case of Hindu testator, sums usually expended at the funerals of per- 
sons of the same rank and fortune as the deceased, will be a test'. Mul- 
lik V. Mullik, 1 Knapp. 245, cited in T Will. Exors. 10th. Ed., 740. Y 

(6) Funeral expenses in the case of a married woman. 

In the case of a married woman, the husband is liable for her funeral expenses 
but where such expenses are made a charge by her will, or where she 
has an estate of her own which does not go to the husband, he may 
bo recouped the funeral expenses. : Wilsker v. Dobie, 2 K. &. J. 647 ; 
Liejhibozm v. WMyn, 33 Gh. D. 575, cited in Theob ; 6th Ed., 768. Z 

N.B.— See also notes under S. 97, swpra. - : 

102. The expenses of obtaining probate or letters of adimnis- j-g^ gso.J 
Expenses to bepaid inclading the costs incurred for of in 

next after such ex- respect of any judicial proceedings that may be 
necessary for administering the estate, are to be 
paid next ^ after the funeral expenses. and death-bed charges. 

■•'35 . ' 
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(Notes). 

General. 

Corresponding Indian Law. 

This .section corresponds to S. 280 of the Indian Succession Act, X of 1865. A. 

i. — “ The expenses of obtaining probate — including the costs incurred for 
or in respect of any judicial proceedings — are to be paid next.'’ 

(1) “ Executorship or testamentary expenses,” what it includes. 

. li) Expenses incident to the proper performance of the duty of an executor. 

(ii) Probate expenses. 

(iii) The costs incurred by executors in obtaining the advice of solicitors or 

counsel as to the distribution of the testators’s estate. 

(iv) The costs of executors and other parties in an action for the administra- 

tion of the testator’s personal estate. 

(v) The testator’s funeral expenses. 

(vi) Expenses incurred by executors for the protection of specific legacies. 

(vii) 'Payment by tlie executors in discharge of debts falling due from the 

' testator’s estate after his death, e.j/., rent. 

Per Jes’sei M.R. in Sharp v. Lush, 10th Oh. D. 468 (470), cited ini Will. 
Exors., 10th Ed., 752. B 

(2) No distinction between “executorship expenses ” and “testamentary expenses.” 

There is no distinction in meaning between “executorship expenses’’ and 
“ testamentary expenses.” Sha,rp w. Lush, 10 Qh. L. 468 (470). per 
Jessel, M.R. C 

(3) “ Funeral and other expenses ’’ includes costs of an administration suit. 

Costs of an administration .suit have been hold to be included under “ funeral 
■ and other expenses,” and “ legal expenses.” Webb v. De Beauvoisin, 
31 Beav. 573 ; Coventry v. Coventry, 2 Dr. & Sm. 470. D 

(4) “Testamentary expenses’’ does not include costs of unsuccessfully impeaching 
the will. 

The plaintili’s costs of an unsuccessful action impeaching the will are not tes- 
tamentary expenses. Godwin v. Prince, 1898, 2 Gh. 225. E 

. (6) “Costs of administration ’ ’ includes costs of getting in the estate and payment 
of duties. 

The costs of administration include the costs of getting in any part of the real 
. and personal estate, which is in a foreign country, and the payment 
of all duties necessary for that purpose. Peter v. Stirling, 10 CWD. 
279; Bram V. Afawice, 75 L.T.’ 415. p 

(6) “ Costs of administration” include amount paid for standing surety.. 

The amount paid or agreed to be paid by an adminisrtator to a person for 
standing surety for due administration of the estate is an expense in 
administering the estate within the meaning of S. 102 of the Probate 
and Administration Act, and is a just charge on the estate. 31 P.R, 
(1906) = 133 P.L.R. (1906). ■ G 
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/. — “ The expanses of obtaining probate — including the costs incurred 

[for or in respect of any judicial proceedings are to be paid next” 

— (Oontimmd), 

(7) “ Judicial proceedings etc.,” to what it refeus. 

The words “ judicial proceedings that may be necessary ” refer to adminis- 
tration suits. 17 B. 637 ; Stokes 177. H 

(8) In taking accounts, administrator must be given credit for expenses and costs 
mentioned in the section. 

Where an administrator was held liable for loss to the estate due to his neglect 
to get in part of the deceased’s property, he was given credit for the 
amount of the expenses incurred by him in obtaining letters of ad- 
ministration and the costs of any judicial proceeding necessary for 
administering the estate. 37 B. 637. I 

(9) Fund primarily liable for probate expenses. 

The fund primarily liable for the costs and expenses of obtaining probate is 
the residuary estate ordinarily. 21 B, 75, J 

(10) Executor not entitled to remuneration. 

(o) Although an executor or administrator is entitled to his costs and expenses,' 
he is not entitled to any remuneration unless it be given to him by 
the will. Ph. and Trev. 411. K 

(h) See also notes under S. 6, supra. L 

(11) Commission not to be charged by executor or administrator other than the 

Administrator-General. 

As to this, see S. 56 of Act II of 1874, now repealed by S. 4 of Act V of 1902.M 

(12) Practice and procedure in administration suits. 

As to this, see O.P.O., 1908, 0. 20,r. 13. ll 

Costs in testamentary causes. 

(1) Costs are in the discretion of the Court. 

(a) As a general rule, the . question of costs isin the discretion .of the Court, 

Ti’iest and Coote, 13th Ed,, 509. , 0 

(b) Costs are in the discretion of the Court and may be directed to be paid out 

of the estate of the deceased in a suitable case, 13 C.W.N. 566 

(563). P 

(c) See also S. 35, G.P.O., 1908. Q 

(2) This rale is not affected by the section. 

The sactiou does not justify the inference that, if one beneficiary sets up a 
false will and another beneficiary successfully resists his application, 
the latter is entitled, as a matter of right, to be paid his costs out of 
the estate. 13 O.W.N. 557 (563). ■ K 

(3) Executor proving will in solemn form entitled to cost out of the estate. 

An executor who proves a will iu solemn form, whether of his own motion, or 
on citation by parties interested, is entitled to take his costs out of the 
estate even without an order of the Court. Triest and Coote, 13th 
Ed., 509. ' ’ S 
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1 . — " The expenses of obtaining probate ... including the costs incurred 
for or in respect of any judicial proceedings — are to be paid next ’’ 
-^(Continued). 

(4) Legatee proving wiii in solemn form entitled to costs oat of the estate undei* 

order of Court. 

A residuary or other legatee who proves a will in solemn form is also entitled to 
costs out of the estate, but he should apply to the Court for them. 
Willkmis V. Goude, 1 Hagg. 610 ; Thorne v. Rooke, 2 Curt 831 ; Sut- 
ton V. Dma, 2 Phil. 323, cited in Triest, & Coote, 18th Ed., 510. T 

(5) Party calling for proof and not guilty of misconduct is entitled to costs out of 
the estate. 

(а) Where a party entitled in distribution simply calls for proof of a will, and 

merely cross-examines the witnesses, without any misconduct or 
vexatious procedure in the suit, he is entitled to have his costs out of 
the estate. Prinsep v. Dyce Sombre, 10 Moo. P.C. 232. U 

(б) For a case in which a caveatrix who not content with requiring proof in 

solemn form and cross-examining the witnesses, had made charges 
against the plaintiff, was condemned in costs, see 5 C.W.N. 261. Y 

(6) Lord Penzance’s two rules as to costs. 

(i) If the cause of litigation takes its origin in the fault of the testator or 

those interested in the residue, the costs may be paid out of the 
estate. Per Lord Penzance in Mitchell v. Gard, 3 Sw. & Tr. 275. W 

(ii) If there is a sufficient and probable ground, looking to the knowledge 

- - ' and means of knowledge of the opposing party, to question either the 

execution of the will or the capacity of the testator, or to put for- 
ward a charge of undue influence or fraud, the losing party will be 
relieved from the costs of his successful opponent. (Ibid.) X 

(7) No hard and fast rule that a party is entitled to costs, because there is justa 

causa litigandi. 

But it does not follow that a party is entitled to his costs because there is 
justa causa litigandi. Barwick v. Mullings, 2 Hag, 234, cited in 13 
O.W.N. 656 (563). Y 

(8) Irt what cases the costs of an unsuccessful party will be paid out of the estate. 

(i) When a party has been led into the contest, whether as plaintiff or defend- 

ant, by the state in which the deceased had left his papers. JJillam 
V. Walker, 1 Hagg. 75 ; Blake v. Knight, 2 N. of Gas. 346 ; Abbott v. 
Peters, 4 Hagg. 381 ; Jlmsfrojtr/ v. Huddlestone, 1 Moo. P.G. 491 ; 
Ayers v. Ayers, 5 N. of Gas. 381, cited in Triest. and Goote, 13th Ed., 

■ "512.' ■ ■■ Z 

(ii) W^here the validity of a will had been contested on a doubtful point of 

law. Robins v. Dolphin, 1 S. & T. 518 ", Brooke v. Kent, 3 Moo. P.G. 
B34t, cited in Ibid. A 

(iii) Whore there was a reasonable doubt as to the testator’s testamentary 

competency at the time of the execution of the will. Frere v. Pea- 
cock, 1 Rob. Ecc. Rep. 456 ; Waring v. Warmg, 5 N. of Gas. .324 ; 
Borlasev. Borlase,ilA. oi Gas, 140, cited in Ibid. B 

(iv) Where a party principally benefited by the will opposed had been guilty 

of improper act, which exposed him to the suspicion of fraud or undue 
influence in procuring its execution. Brownmg v. Budd, 6 Moo. P. 
0. 430, cited in Rnd. C 
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/•—“ The expenses of obtaining probate.... including the costs incurred 

for or in respect of any judicial proceedings are to be paid next ” 

— {Continued). 

(v) Where a case from its peculiar circumstances pre-eminetly called for 
investigation. Jones V. 5 Moo. P.C. 16 ; Coiwfn/v. Willians, 

3 N. of Gas. 17'2; Symms v. Tozer, 3 N. of Gas. 55 ; Keating v. Brook. 

4 N . of Gas. 273 ; Gregory’s Gase, 4 N. of Gas, 643, cited m Trist. & 

Goote, 13tli Ed., 513. D 

(9) in what cases unsuccessful party will forfeit his claim to costs out of the estate. 

(i) VVJiere by his plea or his cross-examination he attempted to make a case 

of fraud or conspiracy not justified by the evidence, Bnn-i/ v. RwifJ-in. 

2 Moo. P. G. 492 cited in Trist & Goote, 13th Ed., 513. E 

(ii) When, prior to the commencement of the suit, circumstances, which 

prinia facie cast suspicion, had or might have been removed by 
inquiries which he had made or had the opportunities of making. 
Nichols V. Binns, 1 S. & T, 239. P 

(iii) When from circumstances disclo.sed during the progress of the cause, 

he might have earlier judged that he ought not to have proceeded 
further in it. Dean v. Bussell, 3 Phill. 334, cited in Ibid. G 

(iv) Where an applicant for letters of administration concealed the existence 

and claims, of which he was aware, of the relatives of the'^deceased, 
on the application being dismissed, he was ordered to pay the costs of 
the application and of the caveats entered by the relatives of the 
deceased. 2 B. 9. H 

(v) Where the construction of the will was not so difficult as to have requir- 

ed the assistance of the High Court, held that the estate should not 
bear the costs. 21 0. 683. I 

(10) When each party will be directed to bear his own costs. 

Where neither the testator by his own conduct, nor the executors or persons 
interested under the will by their conduct, have brought about 
the litigation as to its validity, but the opponents of the will, after 
due inquiry into the facts, entertained a bona fide belief in the 
existence of a state of things, which, if it did exist, would justify 
litigation, and the opposition i.s unsuccessful, each party must pay his 
own costs. Davies v. Gregory, 3P. & D. 28; Prmsep v. Dyce Sombre, 
10 Moo. P.C. 232. J 

(11) When probate refused to executor, costs in discretion of Court. 

When probate is refused to the executor, it is in the discretion of the Court to 
grant or refu-se him his costs out of the estate, or to condemn him in 
the costs incurred by the party who has successfully opposed the 
probate. Triest. & Goote, 13th Bd., 511. K 

(12) Gases of unsuccessful executor being condemned in Courts. 

(i) Where the executor was himself principally benefited by the will, .-ind 

there were strong suspicions of fraud against him. Dodge \ . lleech, 
1 Hagg. 612, cited in Triest. & Goote; 13th Ed., 513. L 

(ii) Where the will was found to have been unduly obtained by the executor 

from his wife. Marsh v. Tyrrell, 2 Hogg. 141; Baiter v. Butt,l 
Ourt. 172. M 
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I. — “The expenses of obtaining probate — including the costs incurred 
for or in respect of any judicial proceedings — are to be paid next ” 

— {Concluded). 

( 18 ) Costa of party successfully contesting lafcer will. 

in) When a next-of-kin or persons entitled in distribution, or an executor or 
legatee of a former will, successfully contests the validity of a later 
will, the Court will give him costs out of the estate, or against the 
unsuccessful party. Cj-itchellv. CritcJiell, S S. & T, 4^1. M 

(6) Next-of-kin and executors of former wills, even when unsuccessful in a suit 
stand in a more favourable position than legatees do in respect of their 
rights and liabilities for costs. Trist & Ooote, 13th Ed., 514. 0 

(c) Thus, where after the grant of probate of a prior will probate of a subse- 

quent inconsistent will was also granted, /jcZd that under the circum- 
stances of the case, the executors of both wills had the right to be 
paid their costs out of the estate. So far as the estate was not suffi- 
cient to pay these costs, each party was to bear his own costs. 25 G. 
653. ’ P 

(14) Security for costs, when required. 

(n) In England, security for costs will be required only from a plaintiff who is 
absent from or about to leave the country, but not from a person who 
is practically the defendant in the suit. Bohson v. Bobson, 3 S. & T. 
568, cited in Triest & Coote, 13th Ed , 522. Q 

(b) For the law in India, see O.P.C., 1908, 0. 25, r. 1. R 

(15) Security for costs, in suits by married women. 

In England since the Married Woinoiis’s Property Act, 1882, married women, 
suing as plaintiffs without their husbands being joined, are not re- 
quired to give security for costs. Threifall v. Wilson, 8 P.D. 18 ; 
cited in Triest and Coote, 1.3th Ed., 522. S 

103. Wafces due for services rendered to the deceased within 
three months next preceding his .death by any 
labourer, artizan or domestic servant are next to 
be paid, and then the other debts of the deceased 
according to their respective priorities (if any) 2. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 281 of the Indian Succession Act, X of 1865, 
but contains the words “according to their respective priorities (if 
any) ” added at the end of the section. T 

l.—“ Wages for certain services to be next paid, “ 

(1) Preferential payments in the administration of insolvent estate— English Law. 
In England, in the administration of insolvent estate by the Court, the clauses 
as to preferential payments in the English Bankruptcy Act are made 
applicable by which: priority is given for the payment of (a) wages of 
clerks and servants for services rendered during /oitr months next 
before the death not exceeding £50, and (b) wages of labourers and 
workmen, not exceeding £25 for services rendered during two months 
next before the death. U 


Wages for certain 
services to be next 
paid 1, and then 
other debts. 



275 


§. 103] let ¥ of 1881 (PEOBATB AND administration). 

J.~“ Wage& for certain services to be next paid ” — {Ooiwluded), 

("•2) Preferential payments In the administration of insolvent estate — Indian Law. 

As to this, sea S- .S.S, Provincial Insolvency Act, Til of 1907, and S. 49, Pre.si- 
doncy Towns Insolvency Act, ni of 1909. Y 

(9) Preferential payment under Regimental Debts Act. 

For preferential charges payable out of the estate of a person dying while 
subject to Military law, see S, 2, Regimental Debts Act, 1893, St. 56, 
Viet. 0. 5. W 

(4) “ Labourer ’’ and “ artizan, ” scope of the words. 

(a) The words “ labourer ” and “artizan” denote such workman as do not 

come within the category of “domestic servant,” but come within the 
operation of Act XIII of 1869 which does not apply to snch servants. 

3 B.L.R. a.cr. 32. X 

(b) A tailor is an artizan, notin any sense, a servant. 3 B.H.C.R. App 1 

(21). Y 

(5) “Domestic servant” scope of the words. 

(а) The expression “domestic servant” would not be confined to the servants 

who actually worked in the house, but would include other persons 
who ordinarily form a part of an Indian establishment, such as 
coachmen, syces, palki bearers, and gardners. Ph. and Trev., 413, 
ciimg Pltaar, J., in 8 B.L.R. 244 (250). Z 

(б) The expression “domestic servant” would, having regard to the conditions 

of life in India, bear a larger interpretation than it does in England, 
Ph. and Trev., 412. A 

(c) A fair test as to the existence of the relation of master and servant is — 

whether or not the person in question was bound to give up his whole 
time. 3 B.H.O.R. App. 1 (21). B 

(d) The word ‘servants’ is not necessarily confined to servants living in the 

. house. It has been held to include a farm-bailifi, a gardener and 
under-gardener and a house steward. Building v. Ellice, 9 Jur. (Eng.) 
936 ; Tlintpp v. Collett, 26 Beav. 147 ; Armstrong v. Clmmnng, 27 
Beav. 226. C 

(e) But such persons as stewards of Courts, a coachman provided by a job- 

master, or a boy occasionally employed, are not included under the 
term ‘servants.’ Toumshendv. Ikwidham, 2 Yern. 546 ; Chilcottv. 
Bomley, 12 Yes. Hi ; Thrupp Y. Collett, 26 Beav. 147. D 

(/) The term “domestic” or “household” servants excludes outdoor servants. 
Ogle V. Morgan, 1 D.M. & G-. 359 ; Cochrane v. Ogilby, (1903) 1 
Ir. 625. E 

(pj As to when a sirang on board a steamer may come within the description 
of “domestic servant” see 8 B.L.R. 244. F 

Ih) As to when a washerman may come within the description of “domestic 
servant” see 9 B.L.R. Appx. 4, G 

2,— “According to tbeic respective priorities {if any).*’ 

What puiorities allowed. 

As to this, see notes under S, 104, infra. 


H 
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[S. 282 .] 


alf debt^ toTe pifci ^0^- aforesaid, no creditor is to have 

eqimiiy and rate- g_ right of priority over another i. 

But the executor or administrator shall pay all such debts ^ as 
he knows of including his own equally and rateably, as far as 
the assets of the deceased will extend 5. 


(Notes). 

Qenerai. 

(1) Corresponding Indian Law. 

This section corresponds to S. 282 of the Indian Succession Act,X of 186^, 
but omits the words “by reason that his debt is secured by an instru- 
ment under seal or on any other account” from the first para. I 

(2) Scope and object of the section. 

This section and S. 35 of the Administrator-General’s Act, II of 1874, deal 
with the creditor’s rights as regards the general assets of their 
deceased debtor, and apart from any question of lien, the object is to 
prevent any one creditor obtaining an advantage over another in 
respect of the payment of his debt, and to provide for the payment 
of all claims proportionately out of the assets of the estate. Per Sale, 
/.,in 25 0. 54 = 1 C.W.N. 500. J 

I.—** Save as aforesaid, no creditor is to have a right of priority over 
another.” 

(1) Crown debts have priority both in English and in Indian Law. 

(a) Debts due to the Grown claim precedence of all debts. I Will. Exors., 

10th Ed., 756. K 

(b) In the case of a suit m forma pauperis, the Oourt-fees form a Grown debt 

for which the Grown is entitled in priority over all other creditors. 
33 G. 1040. L 

(c) Tho charge of Government for Gourt-fees is entitled to precedence over all 

other creditors even in cases in which the sale-proceeds are realised 
out of property nor the subject-matter of the suit. 33 0. 104C = 10 
O.W.N. 857. ' M 

(2) Priority of executor advancing his own money for the estate. 

(а) An executor advancing his own money for purposes of tho estate is entitled 

to be paid in full in priority to the creditors with interest on such 
money. NmaZZ v. Wiref/, 5 Bro. P.G. 72. N 

(б) Executors who have used their uwn moneys for the pxirposes of the estate 

arc entitled to be allowed such money in taking the accounts of the 
estate. (Spaclmian v. Hilbrook, 2 Gif. 198), and such right eannoc be 
affected by limitation before such accounts are taken. 20 B. 571 
(593-4). 0 

(3) Priority of judgment-debts in English Law. 

{a) In English law judgments obtained against the deceased have precedence 
over all other debts. I Will. Exors., 10th Ed., 762. P 

(6) Judgments obtained against executors, have no priority except as to debts 

^ ^ ^ ^ ^ ^ ^ ^ Q 

(o) But as between the executor and the creditor who has obtained judgment 
against him, tho judgment must be satisfied without roforence to the 
state of the assets or the claims of superior creditors, I Will. Exors. 
10th Ed., 764. R 
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1. Save as aforesaid, no creditor is to have a right of priority over 

another ”~{Gontinued). 

(4) Priority of judgment-eiebts inJadian law not affected by S. 104, 

(i) Where a person obtains a decree against aii executor or administrator, he 

is entitled to have his decree satisfied out of the assets of the deceased , 
and S. 104 does not interfere with that right. 17 W.R. 61fJ = l‘2 
B.L.R. 237. See. also, 11 P.E. 1878. S 

(ii) The holder of a decree for money, the judgment -debtor dying intestate, 

is entitled to have his decree satisfied out of the assets of, the deceased 
in the hands of the Administrator-General, though the assets may 
not be sufficient to pay off all claims against the estate. 10 G. 929. T 

(iii) The right of a decree-holder under S. 234, C. P.0.,1882, to have' his, 

debt paid out of the assets of a deceased judgment-debtor in the hands 
of his legal representative which have not yet been duly disposed of, 
is not affected by this section which directs an equal and rateable 
distribution of the assets of a deceased judgment-debtor, 22 M. 194. U 

(iv) The effect of this would be to give to a judgment-creditor of the testator 

priority over other creditors, but any other creditor could protect 
himself and his fellow creditors by bringing a suit for the adminis- 
tration of the estate. Ph. & Trev. 413. ■ ¥ 

(5) What the Court should do to prevent such priority. 

A creditor’s action against a deceased person’s estate must be treated as an 
administration suit and the plaint in such suit must be amended on 
that basis. Where the plaintiff is not willing tp amend, the Court, 
if it finds the claim proved, .should pass a decree simply giving him a 
declaration of the debt due and a declaration besides that he is 
entitled to satisfaction of the decree according to law in due course of 
administration and not otherwise so as to prevent him from get- 
ting an advantage over other creditors. 29 B. 96 (101). W 

(6) A judgment-debt does not create a charge on the assets. 

A decree in favour of a creditor to the estate of a deceased testator, is a mere 
money-decree, and has not the effect of creating a charge upon the 
property. 10 O.W.N. 38 = 2 O.L.J. 138, 141. X 

(7) Creditor obtaining attachment and sale before judgment has no priority. 

A creditor obtaining attachment and sale of the property of the deceased debtor 
before judgment is not entitled to payment otherwise than rateably 
with the other creditors. 6 M.H.G.R, 346. Y 

(8) Specialty debts have no priority over simple contract debts even in English 
Law. 

Even in England, owing to St, 33 and 34 Viet., 0. 46, — Hindu Palmer’s Act, 
1869 — all specialty and simple contract debts of deceased persons 
stand in equal degree, Z 

(9) Both under English and Indian law, the bankruptcy rules as to payment and 
proof of debts are applicable in the administration of insolvent estates. 

(a) In England, S. 10 of the Judicature Act, 1875— St. 38 and 39 Viet., C. 77— . 
imports the Bankruptcy Rules as to payment of debts into the 
administration in the Chancery Division of the estate of a person, whose 
estate may prove to be insufficient for the payment in Ml of his debts 
and liabilities. See l Will. Exors., 10th Ed., 759. A 
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l.~*‘Save as aforesaid, no creditor is to have a right of priority over 
another^*— [Ocnichided). 

[b) Thus, in the case of insolvent estates, a contingent creditor can in .Eng- 

land havo his debs valued and proved immediately. I Will. Exors., 
10th Ed., 773. B 

(c) For the corresponding provision in Indian Law, .see C. P. C., 190S, 0. 20, 

r. 13. C 

(10) Preferential payments in the administration of insolvent estates. 

As to this, see notes under S. 103, sitpm. D 

(li> Right of executor to prefer one creditor over another of equal degree in Eng- 
lish Law. 

(а) In England, the legal personal representative has a right to prefer a credit- 

or over other creditors of equal degree, Theob, 6th Ed., 776 ; I Will. 
Bxors.) 10th Ed., 782. E 

(б) Thus, an executor may prefer a statute-barred debt unless it has been judi- 

cially declared to he barred. Midgeley v. Midgeley, 1893, 3 Oh. 282. F 

(c) And he may prefer a debt that does not carry interest before a debt, that 

does. Coohev. Stevens, 1898, lCh,m(m). G 

(d) The right of an executor to pay in preference ceases after a decree in an 

administration suit by a creditor. I Will. Exors., 10th Ed., 783, H 

(12) Report of the Law Commissioners — Executor’s right of preference and right of 
retainer not extended to India. 

We do not propose to extend to India the rule which enables an executor to 
pay any creditor (whether himself or another person) in preference to 
another creditor of equal degree. We have provided that funeral and 
death-bed expenses and charges of probate and administration are to 
be first paid, then wages duo to any labourer, artisan or domestic ser- 
vant employed by the deceased ; and that in respect of no other debt 
shall a creditor be entitled to preference either by reason of its being 
secured by deed under seal, or on any other account. Report of the 
Law Commissioners on the Succession Act. Gazette of India, July 
1st, 1864. I 

2.—‘* But the executor or administrator shall pay all such debts. ^^ 

(1) Liamlity to pay calls is a debt under the section. 

A liability to pay calls is a debt within the meaning of S. 104. 8 B.H.O.R.O. 

■■■■,,,.0.20., ■ ■ , ■ 'J'. 

(2) Holder of a voluntary bond has no claim on the estate. 

The holder of a promissory note or similar instrument given without consider- 
ation has no claim upon the estate. In re Whitaker, 42 Oh. D. 119. K 

(3) In India, in the case of debts, limitation bars the remedy, without extinguish- 
ing the right. 

As far as regards debts, the Indian La,ws of Limitation merely bar the remedy 
but do not extinguish the right. 6 C. 340 = 7 G.L.R. 121, overruling 
4 0. 283=3C.L.R. 336, L 



&M053 lot ¥ of 1881 (probate AHD administkatioh). 


'2T9 


2^ — But the executor or administrator shall pay all such debts’* 

— {Concluded}, 

(4) Executor entitled to pay a barred-debt. 

An executor may pay a debt justly due by bis testator though barred by the 
Statute of Limitation, and will, in equity, be allowed credit for such 
payment. Per Lord Hardwicke in Norton %% Freckcr, 1 Atk. 526 ; 
Stahlschmidt v, Lett, 1 Sm, & Git, 415 ; cited in 10 B.H.C.R. 206 
(214). M 

{5} An administrator, like an executor can pay and retain a barred debt. 

As to this, see notes, supra. N 

(6) ’Ldministrator-General may pay a barred debt. 

(a) A debt not being extinguished by the operation of the Limitation Act, the 

Administrator-General may pay a barred debt. 1 M. 267. 0 

(b) For, the intention of the Legislature was that the Administrator-General 

. should hold, administer, and be accountable for the estate under his 
charge not merely as an officer of the Court, but as an ordinary 
execntor or administrator. 1 M. 267 (276). P 

(7) Executor cannot pay a debt judicially declared to be time-barred. 

Au' executor cannot pay a debt which has been judicially declared to be barred 
by the Statute of Limitations. Midgelcy v, Midgeley, 1893, 3 Ch- 

282. ' " Q 

(8) Execntor cannot pay a debt which is not enforceable under the Statute of 
Frauds. 

Although an executor may pay a debt barred by the Statue of Limitations, he 
cannot pay a debt to a creditor who is prevented from enforcing it by 
the Statute of Frauds. Re Rownson, 29 Ch. D. 858. K 

3. — “as he knows of 

(1) Knowledge must be actual and not constructive. ; 

To charge andxecutor or administrator for improper distribution of assets, his 
knowledge must be actual, as distinguished f rom a constructive or 
imputable knowledge. 8 B.H.C.R. 0.0. 20. S 

(2) Want of notice of debt will not per se excuse executor from payment. 

The mere circumstance of want of notice of a debt or claim against the estate 
of the deceased will not excuse an executor or administrator from the 
payment or satisfaction of it, if the assets were originally sufficient 
for the purpose notwithstanding that, in ignorance of the existence 
of the debt ot claim, he has 6o7ia jdd« handed over the assets to lega- 
tees or parties entitlediu distribution. Gowpor’s case, 1 Esp. H.P.G. 
275 ; Narmanv. Baldry, 6 Sim 621; Smith v. Day, 2 Mees & W. 684. 
Knatchbull v. Farnheadf S My & Or. 122; Hill v. Cfomme, IBeav. 540; 
cited in II Will. Exors., 10th Ed. , 1082. T 
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4.—‘‘incJudijag Ms own.’" 

(1) How far executor can carry on testator’s business. 

As to this, see notes under S. 146, infra. U 

(2) Debts incurred by the executor, not directly enforceable against the estate. 

(a) Debts incurred by the executor, e.g-,in. carrying on the business of the tes- 

tator, are the executor’s own debts, and the creditors to whom these 
' debts are owing, have no direct remedy against the testator’s estate. 

• ■ They cannot prove against the estate or take the testator’s assets in 

execution. Theob, 6th Ed., 790 and see cases therein cifed, ¥ 

(b) An executor cannot, under ordinary circumstances, create obligations bind- 

ing on the estate in favour of creditors. 30 0.937=7 O.W.N. 799. W 

(c) See also notes under S. 89. s7ipTO. ^ 

(3) Executor’s right of indemnity in respect of such debts. 

But, if the debts are properly incurred, the executor is entitled to be indemni- 
fied against them out of the estate, and the creditors are in equity 
entitled to the benefit of the executor’s indemnity. Ibid. see Dotvse 
V. Gortcni (1891) A.O. 190 ; In re Brooke (1894), 2 Oh. 600. Y 

(4) Such right of indemnity subject to equities. 

The right to indemnity being the executor’s right, is subject to any equitie.g 
between him and the estate ; e.g,, if upon taking the accounts, he is in- 
debted to the estate, his right, and therefore the right of his creditors, to 
indemnity, is diminished by the amount of his indebtedness. (Ibid.) Z 

(5) Rights as between creditors of the testator and executor. 

(a) As against the creditors of the testator, the executor carrying on the busi- 
ness will be entitled to indemnity only if the carrying on wa.s reason- 
able in order to pay the debts, or was assented to by the creditors, A 

(&) If it was not reasonable, and there was no assent, it is open to the testator’s 
creditors to repudiate the executor’s act and to treat it as a devastavit 
or to adopt it, in which latter case the executor is entitled to be 
indemnified against the debts he has incurred. Through the medium 
and to extent of such indemnity, the executor’s creditors may acquire 
priority over the testator’s creditors. A1 

(c) The same result follows if the creditors stand by and allow the business to 
be carried on. Theob, 6th Ed., 791 ; citing Dowse v. Oorton (1891), 
k.a. 190; Brooke V. Brooke (1894), 2 Oh. 600 ; Hodges v, Hodges 
(1899), 1 Ir. 480. ' A2 

(6) Rights as between beneficiaries and creditors of the executor. 

As between the beneficiaries and the creditors of the executor, the rights depend 
upon the terms of the will, and for this purpose persons dealing with 
the executor must be taken to know the contents of the will. Theoh, 
6th Ed., 791 ; citing Cutbush v. CutbusJi, 1 Beav. 184 ; Gallagher y. 
Ferries, 7 Ir. 489. B 

Right of retainer of executor for his own debt in English Law. 

(i) The right, described. 

In England, an executor or administrator has a right to retain for his own 
debt due to hiin from the deceased, in preference to all other creditors 
of equ.al degree. I Will. Exors., 10th Ed., 785. G 

(ii) No right of retainer against real estate. 

. . The Land Transfer Act, 1897, which vests real estate also in the personal repre- 

sentative, does not give a right of retainer against the real estate. 
Holder V, Williams. (1904), 1 Oh. 5i^. D 
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4.~“ Ittcfudlng bis oWtt”—{Cotitmued) . 

(iii) Sight of retainer must be asserted and when. 

(a) The right of retainer must be asserted ; it does not act automatically ; but 
it need not be asserted, until something is done to interfere with the 
right ; e.r/., it may be exercised even after an order to administer the 
estate in bankruptcy as regards assets in the executor’s possession at 
that time. rc*Rhoades (1899), 9 Q.B. 347;cifcfZia Theob, Gtli 
Ed., 778, E 

(?)) The right of retainer is not lost by the administration bond, nor by Judg- 
ment in creditor’s action, nor by proof of the debt in such action, nor 
by payment into Court. Theob, 6th Ed., 781; and see cases therein 
cited. F 

(iv) To what assets the right of retainer is limited. 

The right is limited to such legal assets as come into the possession or under 
the control of the legal personal representative, or are paid into Court 
during his life. Norton v. Compton, 30 Oh, D. 16 ; and see Putman 
V. Merdoios, 1901, 1 Cb. 233; cited in I Will. Exors., 10th Ed. , 787-G 

(v) When the assets may be retained in specie. 

Where the assets are less than the debt, the assets may be retained in specie. In 
re Gilbert, 1S98, 1 Q.B. 282. H 

(vi) Against whom the right can be exercised. 

(a) The right of retainer could only be exercised against creditors of equal 

degree- Theob., 6th Ed,, 779 and see oases therein cited. I 

(b) If, when the debt is retained, the legal personal representative has no 

notice of a creditor of higher degree than himself, he cannot after- 
wards be sued by such a creditor. Wingfield v. Ershine, 1898, 2 Oh. 
562. J 

(vii) To what debts, such right extends. 

(a) A debt owing to the legal representative jointly with others. Crowder v. 
Stewart, 16 Oh. D. 368 ; In re Hubback, 29 Oh. D, 934, K 

, ib) A debt owing to one of several representatives. Kent v. Pickering, 2 Kee. 

1 ; Moi'ris v, Morris, 10 Oh. 68. L 

(c) K. debt owing to the legal personal representative as trustee. Fox v. 

Garrett, 2Q3ea,v. IS) Thompson v. Cooper, 1 Coll. 85; Plumer v. 
Marchant, 3 Burr. 1380. M 

(d) A debt paid by the legal personal representative as surety for the deceased. 

Boyd V. Brooks, 34 Beav. 7 ; Lee v. NtiUall, 12 Oh. D. 61. N 

(e) A claim for damages for breach of a pecuniary contract, for which there is 

a certain standard. Loane v. Casey, 2 W. Bl, 965; Norton v. 
Compton, 30 Oh. D. 15. O 

(f) A debt, barred by Statute, but not judicially decided to be so. Hall v. 

Walker, 4 K. & J, 166; MidgeUy v. Midgeley, 1893, 3 Oh. 382 ; Theob, 
6th Ed., 780. P 

(g) It is doubtful whether a legal personal representative can buy up a debt 

due by the testator and then retain it. Theob, 6th, Ed., 781, Q 

(h) An officer of a bank, who is administrator, has no right to retain a debt 

due to the bank. Loiosoa v. flarwy, 85 L.T. 273. R 
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Including bis own”-~{Concluded). 

(viii) Right of retainer has priority over oosts of administration action in English 
law. 

Ill England, an executor’s right of retainer has priority over costs of an 
administration action. Cfeisstm v. Dez/;es, 5 Russ. 29. B 

(ix) Right of proof after retainer. 

If the legal personal representative, by exercising the right of retainer, has 
paid himself in part, he cannot prove against assets which cannot be 
retained, until the other creditors have been paid a dividend equal to 
the dividend he received by means of the retainer. Bain v. Sadler, 
12Eq, 67C; ciferiin Theob, 6thBd., 782. T 

(x) How far a creditor-administrator can exercise the right, 

A creditor who has obtained a gr,ant of administration can retain his debt, but 
the Court generally takes an undertaking from him to pay all debts 
equally, without any preference of his own, I Will. Exors., 10th 
Ed., 793. U 

(xi) How far an executor can exercise the right of retainer under S. 104. 

(a) Under S. 104 an executor or administrator has, as in English law, a right 

to retain for his own debt due to him from the deceased. 60. 355, ' ¥ 

(b) But this right is not in priority or preference to any other creditor of equal 

degree, as in England, for the debts should be paid “equally and 
rateably. ” See the Law Commissioner’s Report, cited stipra. W 

(xii) Administrator like an executor can pay and retain a barred debt in India. 

An administrator has equal power and privilege of paying and retaining a debt, 
though barred by Statute, as an executor. 1 M- 267 (273). X 

(xiii) Administrator-General, has the same right of retainer as the executor. 

The Administrator-General has the same right of retainer in satisfaction of 
his own debt as that which an ordinary executor or administrator 
has. 2 M.H.O.R. 255. Y 

Bqualiy and rateably, as far as the assets of the deceased wUi 
extend. 

(1) “ Rateably, ’’ meaning. 

The rateable payment referred to in S. 104 is rateable payment o/ the 
assets ; not out of the net income of the estate or any other specific 
part of the assets. 25 0- 54 = 1 G.W.N. 600. Z 

<2) Liability of administrator who pays debts otherwise than equally and rateably. 

An administrator who pays such debts as 7je 7«noz«s of otherwise than equally 
and rateably as far as the assets of the deceased will extend, in accord- 
ance with S. 104 is personally liable for any loss occasioned to a cre- 
ditor of the deceased by such improper distribution of the assets. In 
order to charge such administrator, his knowledge must be actual, m 
distinguished from a constructive or imputable knowledge, 8 B.H. 
O.R. 0.0. 20. A 

•(3) “ Equal and rateable ” payment, when necessary. 

The provision for “ equal and rateable payment ” applies only in cases where 
the general assets are or might bo insufficient for the payment in 
full of the claim of all the creditors. See 25 0. 54 = 1 C,W.N. 500.B 

.(4) ‘Assets,’ meaning. 

As to this, see notes under B, 62, szipro. C 
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Miscellaneous. 

(1) Charge of debts by testator — Effect. 

(а) A charge of debts generally by a testator tipon his property or any part of 

it will not affect limitation, as it does not at all vary the legal 
liabilities of the parties or make any difference with respect to the 
effect and operation of the Statute itself ; the executors take the 
estate, subject to the claim of the creditors, being in point of law 
trustees for the creditors, the charge by the testator adding nothing 
to their legal liabilities. 7 C. 772 = 9 O.L-E. 327. D 

(б) But, when particular property is given upon trust to pay a particular debt, 

it is otherwise, and the trustee has a new duty, so that there' arises a 
trust within S. 10 of the Limitation Act. 7 C. 772 = 9 G.L.R. 327, E 

(c) Neither a general direction in a will for payment of the testator’s debt out of 

his estate, nor a decree in a suit by his creditor against the heirs in their 
representative capacity, which by its terms is to be satisfied out of the 
assets of the testator, would create a charge on the testator’s property 
mortgaged by the heir, so as to prevent the mortgagee from executing 
his mortgage decree against such property, 9 0, 406 = 11 0. L. R, 
,565. ' .E 

(d) A direction in the will for the payment of the testator’s debts is only a 

general direction to pay up all his debts out of the estate, and does 
not create any charge thereupon, 10 O.W.N. 38=2 C.LJ. 138 (141|^,G 

(e) A direction in a will devising immoveables to repay a debt due by the testa- 

tor to the devisee’s father with interest, was construed to be a charg,e ,, 
on the immoveables. 15 0. 66 = 14 I. A. 137 (P C.). H 

(2) Decree or execution against person in possession of estate of testator before the 

grant of probate, how far yalid. } 

As to this, see notes under S. 12, supra, I 

(3) Claim of wife for money lent to the husband. 

In England by the Married Woman’s Property Act, 1882, a claim for money of 
the wife lent by her to her husband for the purpose of any trade or 
business carried on by him is, postponed to the claims of other credi- 


tors. See Tarn v. Emmerson, 1895, 1 Ob. 652. J 

(4) Execution of decree against legal representative of deceased. 

As to this, see Ss, 50 and 52, O.P.O., 1908. K 

(5) Procedure in suits by and against executors and administrators. 

As to this, see Order 31, O.P.O., 1908. L 

(6) Creditor’s suits against the Administrator-General. 

As to this, see S. 35 of Act II of 1874 ; explained in 26 C. 54 = 1 G.W.N. 500 ; 
10 0. 929. M 


(7) Right of creditor to demand payment in full from assets in hands of Adminis- 
trator-Genera!. 

There is nothing in S. 35 of the Administrator-General’s Act, II of 1874, which 
qualifies or restricts or otherwise interferes with the right of a credit- 
or to demand immediate payment of his claim in full, when the rea- 
lisable assets in the hands of the Administrator- General are sufficient 
for the immediate payment of all claims in full. 25 G. 54 (62). N 
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Miscellaneous— {Co»fi?mcd!). 

fS) Procedure on executor’s admission of assets in suit by creditor. 

In a suit by a creditor, if his dem.and be uncontested or proved, and the exe- 
cutor admits assets, the plaintiff is entitled at the hearing to an order 
for immediate payment without taking the accounts. The admission 
of assets for the payment of a debt is also an admission of assets for 
the purposes of the suit and extends to costs, if the Court thinks fit to 
give them. 26 C. 54 = 1 C.W.N. 500. 0 

(9) Procedure where executor does not admit assets. 

Where the executor does riot admit assets, the proper course, where the Court 
has Jurisdiction, is to make an order for the administration of the 
estate. Ph. & Trev. 414. P 

(10) Executor cannot withhold payment of debts for one year. 

An executor is not entitled to withhold payment of debts due from deceased 
for one year, and execution can issue against the estate of the deceased 


within that period. 70P.R. 1871. Q 

(11) Death of party before right to sue accrues— Effect on limitation. 

As to this, see S. 17 of the Limitation Act, IX of 1908. R 

(12) Payment of interest or part-principal — Effect on limitation. 

As to this, see S. 20, Limitation Act, IX of 1908. S 

(13) Acknowledgment of liability in writing— Effect on limitation. 

As to this, see S. 19, Limitation Act, IX of 1908. T 


(14) Executor’s acknowledgment or admission saves limitation in English Law. 

{a) Where there are two or more executors, and one of them gives a written 
acknowledgment of a debt of their testator, the eSect of that is, to 
bind the testator’s estate anew as from the date of the acknowledg- 
ment. See Diok v. Fraser, 2 Ch. 181. U 

{b) An admission of a bond-debt in the answer of the executors of the obligor 
in a suit to which the obligee is not a party was held sufficient to take 
the case out of the Statute of Limitation. Moodie v. BaTiister, i. 
Drew. 432. ¥ 

(c) After a judgment or order for administration an executor cannot give an 
acknowledgment to take a debt out of the Statute of Limitations. 
Phillips V. Beal, 32 Beav. 26. W 

(15) Hindu executor not competent to revive barred debt by acknowledgment. 

(a) The executor of a Hindu Will, like the manager of a Joint Hindu family, 

has no power, by acknowledgment, to revive a debt barred by the law 
of limitation except against himself. 14 B.L.R. 21 (49). X 

(b) It would not he right to apply in India the decisions of the English Courts 

as to executors in England being at liberty not to avail themselves 
of the law of limitation ; beeause those decisions probably rest upon 
the peculiar position of an executor in England, and the rights which 
he may have from his having been considered originally to be the 
representative of the Ordinary, and to have entire power over the 
estate. Per Couch, G.J., in 14 B L-R. 21 (49). Y 
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Miscellaneous — (Contimied). 

(IG) Hindu executor not competent to give a new contract for a released debt, 

Aflcf the estate of the testator has been, released by his creditor, an executor 
has no power by a new contract with the creditor to charge it with 
liability in respect of the released debt. 4 B. o. Z 

(17) Decree and execution obtained by a creditor against an administrator cannot 
be set aside in the absence of fraud or collusion. 

A decree passed on an .award against an administrator at the instance of a 
creditor of the estate represented by the administrator followed by a 
sale in execution cannot be set aside in the absence of fraud or collu- 
sion. 29 B. 96. A 

(18) Executor’s right of retainer of legacy for debt owing to estate by benifleiary 
—English Law. 

{a) Where a person who takes a benefit under a will, is indebted to the testa- 
tor, the executor can in England retain the benefit given by the will 
in satisfaction of the debt owing. See Theoh., 6th Ed., 784-787 and 
cases therein cited. B 

(6) But where at the death of the testator, a debt is owing to him by a person 
to whom a share of residue is immediately given by the will, but the 
debt is payable by instalments, the executors are not entitled to 
retain the share of the beneficiary as against the future instalments, 
of the debt that may become due, but are bound to pay it to the 
beneficiary without reference to such instalments, Abrahams v. 
Abrahams, 1908, 2 Ch. 69. C 

(19) Executor’s right of retainer of legacy for debt owing to estate by beneficiary 
— Indian Law. 

(а) An executor is justified in retaining a share of the estate though the debt 

is barred by limitation. {Courtenay v. Williams, Hare 539) ; and 
there is no difference between the state of the law in England and the 
state of the law here. 7 G 644 (647), folloxohxg 6 0. 340. D 

{b) Similarly, the Court is justified in retaining the share of the beneficiary for 
a debt due from him, although the debt is barred by limitation. 7 
C. 644. E 

Administration of the estate of a person not domiciled in British India. 

(1) No section in the Probate Act corresponding to S. 283 of the Succession Act provi- 

ding for administration of the estate of a person not domiciled in British India. 

The Probate and Administration Act does not contain any section correspond- 
ing to S. 283 of the Succession Act which provides that , where the 
domicile of the deceased was not in British India, the application of his 
moveable property to the payment of his debts is to be regulated by 
the law of British India. E-1 

(2) Lex fori governs priorities as regards foreign creditors. 

{a) The proper order and priority of distribution of assets i.s always a matter 
for the lex fori, and the country where the distribution talms place 
always claims to itself the right to regulate the course of distribution. 
Per Lord Gairns in Thoj-burn v. Steioard, Q P.O. 478 (573) ; B. 
Kloebe, 28 Oh. D. 175 ; andseel WillBxors., 10th Ed,, 764, 765. F 

(б) In England foreign assets will be administered among the foreign creditors 

according to the Zex /on. Cooky, Qregson, 2 Dr. 286. 0 
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Miscellaneous— 

(3) AU credifcoi’s, native and foreign are admitted pari passu. 

In administeiing assets in England, whether the domicile of the deceased \v!is 
English or foreign, all creditors, English and foreign, arc . admitted 
2tari passu, Kannreutherv- Geiselbrecht,2S Ch.D. 175, ctfeci! in Theob., 
fithEd.,792. H 

M) Foreign creditors who have received part payment must bring it into account. 

Porcign creditors who have taken foreign assets in part-payment of their debts, 
will be admitted to prove against English assets only upon the terms 
of bringing what they have received into account. Ibid ; see, also, 
S. 284 of the Succession Act which has not been incorporated in the 
Probate Act ; see, also, Grfflifon V. FToncoc/r- 2 A. & K, 43G, I 

Debts to bo paid fOS- Debts of every description must be paid 

before legacies 1. before any legacy. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresjionds to S. 285 of the Indian Succession Act, X of 18(35. J 

(2) Section based on Williams. 

The section is based on William’s Executors. Sec TI Will. Exors., 10th Ed,. 
1078. K 

/. — “Debts to be paid before legacies.’’ 

Cl) No exception in favour of specific legacies. 

There is no exception to the rule in the section, in favour of specific legacie,s. 
II Will. Exors., 10th Ed., 1078. L 

{'2) Even voluntary bonds have priority over legacies. 

Even voluntary bonds must be paid in preference to legacies. (Ibid.) M 

(3) Every legatee takes his legacy subject to the debts, but he can mortgage the 

subject of bis legacy. 

When a person takes a legacy under a will, he takes it subject to the debts due 
from the estate; but a mortgage by the legatee of the property bequeath- 
ed to him is not necessarily invalid even if there arc debts due from 
the deceased. 10 G.W.N. 38 = 2 O.L.J. 138. N 

(4) Trade debts created by a Hindu widow have priority over the reversioners’ 
right. 

Trade debts properly incurred by o Hindu widow on the credit of the assets 
of the bu.sincss to which she has succeeded as the heiress of her decea- 
sed husband, are recoverble after her death out of the assets of tho 
business as against the reversioners who have succeeded thereto, even 
' in the absence of a specific charge. 26 B. 206. 0 

106, If the eatate of the deceased is subject to any contingent 
.r, , , liabilities, an executor or administrator is not 

Executor or ad- 

ministrator not bound to pay any legacy without a sufficient 

Sou?Smlibyt indemnity to meet the liabilities whenever they 

may become due. 
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(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 286 of the Indian Succession Act, X of 1865, 0-1 

L~“Bxecutor or administrator not bound to pay legacies without 
indemnity.’* 

(1) Liability of executor paying legacies with notice of a contingent liability. 

An executor with notice of even a coirtingont or pos.sible liability cannot safely 
pay legacies or the residue. If he does, he will have to answer the 
claim of the creditor whose contingent claim has ripened into a 
certain claim, Taylor v. Taijlor, lOlilq.,477. P 

(2) Eight of such executor as against the legatee. 

But, as against the legatee, the executor may claim re-payment of the capital 
sum which he has paid to the legatee, but without any intermediate 
income, even though he had notice of the contingent liability at the 
time of distribution, but not, if at the time the legacy was paid, the 
contingent liability had ripened into a debt of which he had notice. 

Jervisv. Wolferskm, 18 Eq., 18; Wldtahery. Kershaio, ib Gh. T). 

,320 ; cited in II Will. Exors., 10th Ed,, 1079. Q 

(3) Both under English and Indian Law, the bankruptcy rules as to payment and 
proof of debts are applicable to the administration of insolvent estates. 

As to this, see notes under S. 104, supra- R 

107, If the assets, after payment of debts, necessary expenses fs. 287,] I 
and specific legacies, are not sufficient to pay all ^ 

the general legacies in full, the latter shall abate | 

or be diminished in equal proportions ; | 

absence of any direction to the contrary in the | 

will, the executor has no right to pay one legatee ' . | 

in preference to another, nor to retain any money { 

on account of a legacy to himself or to any person 
for whom he is a trustee. ^ 

(Notes), 

General. 

Corresponding Indian Law. > 

This seciiion corresponds to S, 287 of the Indian Succession Act, X of 18G5, but 

contains in addition the words “in the absence of any direction to : 

the contrary in the will in the second para, E-1 '! 

1. — ’’Abatement of genera! legacies.” 

(1) General legacy, definition. 

As to this, see notes under S. 3i swpj'a. S 

(2) Specific legacy, definition. i 

As to this, see S. 3, SJi^ra. ' T 

(3) Distinction between general and spec/fic legacies. 

As to this, see notes under S. 3, supra. 


Abatem e n t of 
general legacies l. 


and, in the 

Executor not to 
pay one legatee in 
preferrence to an- 
other 2. 


U 
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L-—‘* Abatement of general legacies’ ^—{Concluded). 

(1) On a deficiency, j’enerai legacies abate. 

Ill case of deficiency of assets, generaP legacies are subject to abatement. 

1 Will. Bsors., lOth Ed., 1087. ¥ 

(5) They abate together and proportionally. 

All general legacies abate together and porportionally, in case of a deficiency 
of assets. I Will. Exors., 10th Ed., 1087, 1093. W 

(G) First exception to the rule as to abatement of general legacies. 

[а) Where there is any valuable consideration for any legacy, e.g., debt due 

to the legatee, or dower due to a widow, such legacy is entitl'd to a 
preferential payment over other general legacies in the nature of 
bounties, provided the right or interest forming the consideration for 
such legacy is subsisting at the testator’s death. Blotoer v. Morrett, 

2 Yes. Sen. 422 ; Heath v. Den%, 1 Russ, 543; Davies v. Bush, 

1 Younge, 341 ; cited in I Will. Exors., 10 Ed.; 1094. X 

(б) But the principle by which a legacy given in satisfaction of dower is entitled 

to priority and does not abate is inapplicable to the case of a legacy 
given by a father to the trustees of his daughter’s marriage 
settlement in satisfaction of his covenant to jiay them a smaller sum, 
as such a legacy is a mere bounty. Wedmore v. Wedmore, 1907, 2 Ch . 
277. Y 

(7) Second exception to the rule. 

If by express words or fair construction of the will, the intent of the testator is 
clearly manifest to give one general legatee a priority to the others 
that intention must bo carried into effect. Lewen v. Lewdn, 2 Yes. 
Sen. 415 ; Be Hardy, 17 Oh. D. 798; Marsh v. Evans, 1 P. Wms. 668; 
Att.-Gl. V. Robions, 2 P. Wms. 23 ; cited in I Will. Exors., 10th Ed., 
1097, 1098. Z 

(8) Right of executor to apply to have all legatees joined in a suit by a legatee for 

his legacy. 

As to this, see 26 B. 301, cited under S. 55. siipra. A 

(9) A debt forgiven is a specific legacy not liable to abatement. 

Where a testator io his will forgives the debts due to him by his sons, that 
amounts to specific legacies not liable to abatement in the event of 
insufficiency of assets. Wedmore v. Wedmore, 1907, 2 Oh. 277. B 

(10) When, spec/f/c legacies are lialbeto abate. 

(a) As long as any of the assets, not .specifically bequeathed remain, such as 
<are specifically bequeathed are not to be applied in payment of debts, 
although to the complete disappointment of the general legacies. 


11 Will. Exors., 10 Ed., 1100. C 

(6) But when the assets, not specifically bequeathed, are insufficient to pay all 
the debts, the spccjfic legacies must abate in proportion to their values. 
Ibid., and see cases therein cited. D 

(c) See also S. 110, m/ra. E 

(11) Residuary legtee not entitled to call upon ^g’ewera/ legacies to abate. 

F 

(12) “Assets,” meaning. 

As to this, sec notes under S. 62, supra . G 
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2. — “ Execatlornot to pay one legatee in preference'to another. ” 

Executor cannot prefer his own legacy. 

An executor has no preference to his own legacy ; in case of deficiency it must 
abate in the same way as other legacies, Duncan v. Watta, 16 Beav. 

204 ; Be White, 1S9S, 2 Oh. 217 ; .see, also, I Will. Esors., 10th Ed., 

loss. H 

108. Where there is a specific legacy, and the assets are siiffi- [S. 288 .] 
Non-abatement of cieiit for the payment of debts and necessary 

S!tfLpSs^Emffici! expenses, the thing specified must be delivered to 

ent to imy debts. the legatee without any abatement. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 288 of the Indian Succession Act, X of 1865, I 
/. — ** Non^abatement of specific legacy. ” 

(1) Specific legacy, definition. 


As to this, see S. S. supri. 3 

(2) Assets, meaning. 

As to this, see notes under S. 62, supra. K 

(3) When specific legacies are liable to abate. 

As to this, see notes under S. 107, supra and S. 110, infra. L 

(4) Executor’s right of retainer of legacy for debt owing to estate by beneficiary 
—English and Indian Law. 

As to this, see notes under S. 104, siipra. M 


109. Where there is a demonstrative legacy, and the assets are [s. 289.] 
, sufficient for the payment of debts and necessary 

Right under de- x-u i i ^ x- i i • i- 

monstrative legacy expenses, the legatee has a preferential claim for 

Sent' t^pay Sbts payment of his legacy out of the fund from which 
and necessary expen- f;jie legacy is directed to he paid until such fund 
is exhausted, and if, after the fund is exhausted, 
part of the legacy still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy of the amount 
of such unpaid remainder. 

(Notes). 

General. 

Corresponding Indian Law 

This section corresponds to S. 289 oMhe Indian Succession Act, X of 1865. N 

1.-— “Right under demonstrative legacy when assets sufficient to pay debts 
and necessary expenses.” 

(1) Demonstrative legacy, defined. 

As to this, see S. 3, sMpj-a. 0 

(2) Demonstrative legacy distinguished from specific and general legacies. 

As to this, see notes under B. 3, sztpm. » P 
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1. — Right under demonstrative legacy when assets sufficient to pay 
debts and necessary expenses**— {Concluded). 

(3) “Assets,” meaning. 

As to this, see Jiotes under S. 62, supra. 9 

(4) Demonstrative legacy viill be paid out of general assets on failure of 

fund. 

(o) Where a, testator directed that certain monthly allowances should he paid 
to his widows out of the interest of certain Government Promissory 
Notes to be purchased by his trustees, that if the particular sour- 
ces of income, out of which the allowances were to be paid, should 
prove insutlicient, the rest of the moveable property, or the income 
derivable from it, as well as the rents of the immoveable property 
should contribute. 9 E. 491. R 

(6) Apart from the Hindu Wilis Act or the Succession Act, as a principle of 
general application, on the failure of the particular fund demonstraMve 
legacies will be paid out of the general assets. 19 0. 444 = 19 I. A. 83. S 

(5) But not where there are directions to the contrary in the will. 

The rule that, in case of demonstrative legacies, the legatee is entitled to re- 
sort to the general assets on failure of the source intended, will not 
apply where there are directions to the contrary by the testator, e,g,, 
that the legacies shall not be paid out of the ‘ 'principal.” (corptis). 29 
M. 155. T 

(6) Demonstrative legacy does not abate with general legacies. 

Demonstrative legacies do not ah.ate with general legacies. 1 Will. Exors., 10th 
Ed.. 1099, 1100, and see cases therein cited. U 

(7) Where a demonstrative legacy will abate. 

A demonsrrfiiSiD(3 legacy is liable to abate when it becomes a general legacy by 
reason of the failure of the fund out of which it is payable. Per Kin- 
dersleyV.C. in Mullins v. Smith, 1 Dr, & Sm. 210. Y 

(8) Demo/isfraf/Ve legacy must abate with specific legacy. 

A demonstrative legacy must abate with specific legacies, II Will. Exors., 10th 
Ed., 1100, effinp Boberfsv. Pecoc/c, 4 Ves. 160. W 

110. If the assets are not sufficient to answer 
the debts and the specific legacies, an abatement 
shall be made from the latter rateably in propor- 
tion to their respective amounts. 

Illustration. 

A has bequeathed to B a diamond ring, valued at 500 rupees, and to C ahorse, 

valued at 1,000 r:qpees. It is found necessary to sell all the effects of the testator, and 

his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 333-5-4 

are to be paid to B, stod rupees 666-10-8 to G.. 

(Notes). '■ 

General. 

Corresponding Indian Law 

' ' . This spetj-on corresponds to S. 290 of the Indian Succession Act, Xof 1865. X 


Rateable abate- 
ment of specific le- 
gacies 1- 
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I . — ^‘Rateable abatement of specific legacies.’' 

(1) Specific legacy, defined. 

As fco fehia, see S. 3, Y 

(2) Assets, meaning. 

As to this, sec notes under S. &i, supra. Z 

(3) When specific legacies will abate. 

(a) Specific legacies abate only when the assets not specifically bequeathed, 
are insufficient to pay all the debts. I Will. Exors., 10th Ed., 1100, 
and see cases therein cited. A 

(?j) See also notes under S" 107, s?^m. B 

(4) Spec/Y/c legacies abate in proportion to their Yalues. 


When the assets not specifically bequeathed are insufficient to pay all debts, 
then the specific legatees must abate in proportion to the value of 
their individual legacies. Sleech v. Torinijton, 3 Yos. bGl. C 

111. For the purpose of abatement, a legacy for life, a sum [s. 29 i.] 

^ , appropriated by the will to produce an annuity, 

Legacies treated ^ \ •. i i 

as general for pur- and the value 01 an annuity when no sum has 

pose of abatement 1. appropriated to produce it, shall be treated 

as general legacies. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 291 of the Indian Succession Act, X of 1865, D 

I.—“ Legacies treated as general for purpose of abatement, " 

(1) Annuity, defined. 

An annuity is a yearly payment of a certain sum of money granted to another 
in fee, for life, or for years, charging the person of the grantor only. 

Co. Litt. 144, cited in I Will. Exors., 10th Ed.. 622. E 

(2) An annuity is a general legacy. 

The term “lGg.acies” primafade comprehends annuities; and “legatee” 
includes an annuitant. Sib/rp v. Pern/, 7 Yes. 522; Bromic?/ V. Wriry/it, 

7 Ha. 334 ; Heath v. Weston, 3 D.M.G. 601; cited in Hawkins 29S. P 

(3) Annuities abate with general legacies. 

An annuity charged on the personal estate is a general legacy. Therefore, as 
between annuitants and legatees, there is no priority where there is a 
deficient estate, but both must abate equally. II Will. Exors., 10th 
Ed., 1096 ; see, also, V. MifcfeeZl, 1 Phil. Oh. Gas. 716. G 

(4) Commencement of annuity does not affect the above rule. 

The above rule will apply whether an annuity is to commence immediately on. 

the death of the testator, or at a future periodt Innes v. Mitchell, ’ 

1 Phil. Oh. Gas. 716, cifed in ibid. ‘ H . 

(5) Annuities abate among themselvea, “ 

Annuities must abate also among themselves. Innes v. Mitchell, 2 Phill Ch. 

0. 346. *1 
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l.-~“ Legacies treated as general for purpose of abatement” — {Concluded}. 
(G) On administration by Courts annuitant to receive the vaiiie subject to abate- 
ment. 

Where the deficient estate is being administered under an order of the Court, 
the annuity ought to be valued, and the annuitant will be entitled at 
once to the amount of the valuation subject to an abatement in pro- 
portion to the abatement of the pecuniary legacies, notwithstanding 
that the annuity itself was payable for life or until the annuitant 
should do or suffer some act whereby the annuity or any part thereof, 
if belonging to him absolutely, would vest in some other person. Bo 
Nicholson’s Estate, 11 Bo. 177 ; WrougMon v. Oolqiihome, 1 De. G. 
& Sm. 357 ; Be Sinclair, 1897, 1 Oh, 921; cited in II Will. Exors., 10th 
Ed., 1097. J 

(7) English practice for valuing annuity. 

(а) In estimating the value of annuities for purposes of abatement, their value 

is to be taken at the time, when the estimate is made. Todd v. Bielby, 
27 Beav. 353 ; Metcalfe v. Bkneowe, 1903, 2 Oh. 424. K 

(5) Thus, if all the annuitants are living at the period of division, the value 
must be ascertained at the death of the testator. K-1 

(c) If they be all dead, the value must be taken to be the respective amount of 

arrears. K-2 

(d) If some be dead and others living, the value, as to the former, will bo 

taken at the amount of their arrears, and as to the latter at the 
amount of their arrears added to the calculated value of the future 
payments, Todd v. Bielby, 27 Beav. 353. L 

(e) In the case of a reversionary annuity which has come into possession, the 

value must be taken to be the present value of the annuity added to 
the amomit of the arrears due since it came into x^ossession. Potts 
V. Smith, 8 Eq. 683. M 

(8) Annuities have priority over residuary gift. 

(ft) As a general rule, the residuary legatee is entitled to nothing, till all the 
particular legacies given by the will are satisfied in full, Theob, 6th 
Ed., 811 ; see, also, II Will. Exors., 10th Ed., 1088, N 

(б) So, as a rule, a residuary legatee is entitled to nothing before an annuity 

is paid in full ; the annuity takes precedence over the residuary gift. 
Arnold V. Arnold, 2 M. & K. 374 ; Anderson w Anderson, 33 Beav. 
223 ; Furwcf V. MiZZs, 4 Russ. 86. 0 

(c) The general rule is, that if there be a clear gift of a life-interest and of a 
reversion, and the estate proves insufficient, each imrty, the tenant- 
for-life and the reversioner, must bear the loss in proxiortion to his 
interest; but that if there is a gift of .an annuity and a residuary gift, 
the annuity takes precedence, and the whole loss falls on the resi- 
duary estate. Per Turner, L.J. in Grolyv.Weld, 3 Do G. M. & G. 
995. P 

(9) Except where there is a contrary intention in the will. 

But the provisions of the will as to the payment of the annuity may bo such 
as to show an intention, on the part of the testator, that the annuity 
shall only come out of the income of the fund or estate, and not out 
^ of the corjMS or capital. II Will- Exors., 10th Ed., 1088. ^ 
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CHAPTEE VIII. 

Of the Exeghtoe’s Assent to a Legacy. 

N.B.— The provisions in Cbap. Vm as to an executor apply also to an ad- 
ministrator with the will annexed, See S. 148, in/ra. 

Assent necessary The assent of the executoi’ is neces- [S. 292.] 

to complete legatee’s , i , .-ji A i i 

title 1. sary to complete a legatee s title to his legacy. 

Illustratio7is. 

(a) A by his will bequeaths to B his Government paper, which is in deposit with the 
Bank of Bengal. The Bank has no authority to deliver the securities, nor B a right to 
take possession of them, without the assent of the executor. 

(&) A by his will has bequeathed to 0 his house in Calcutta in the tenancy of B. 

C is not entitled to receive the rents without the assent of the executor. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 292 of the Indian Succession Act, X of 1865, R 

1. — “Assent necessary to complete legatee’s title. “ 

(1) Reason for the requirement of executor’s assent. 

The reason for the requirement of the executor’s assent is that an executor is 
responsible to the creditors for the satisfaction of their demands to 
the extent of the whole estate. II Will. Exors., 10 Ed., 1101. S 

(2) Without such assent, the legatee cannot take possession of the legacy. 

The legatee has no authority to take possession of his legacy without the exe- 
cutor’s assent, although the testator by his will, expressly direct that 
he shall do so. Ibid. T 

(3) Before such assent, the legatee has only an inchoate right. 

But, before such assent, the legatee has an inchoate 7'ight to the legacy which 
is transmissible to his personal representatives in ease of his death 
before payment. Ibid, U 

(4) Such assent necessary for a legacy for giving a debt. 

A legacy for giving a debt due from a debtor also requires the assent of the exe- 
cutor. Ibid. Y 

(5) Such assent necessary even for a devise of realty in English Law. 

In England, since the Land Transfer Act, 1897, assent of executor is required 

to a devise of real estate. See 11 Will. Exors., 10th Ed., 1103. W 

(6) Executor refusing assent without cause may be compelled to give it. 

If an executor refuse his assent without cause, he may be compelled to give it 
by the Court. II Will. Exors., 10th Ed., 1103. X 

(7) By whom the assent can be given. 

(i) By a person appointed executor, before he proves the will ; or oven 
though he dies before proving the will. I Will. Exors., 10th Ed., 

220 ; II Will. Exors., 1107. Y 
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/. — ‘‘Assent necessary to complete legatee’s title” — (Canchided). 

(ii) By one of several executors. I Will. Exors., 10th Ed,. 718; II Will. 

Exors., 1107. Z 

(iii) By an administr&tot: dtirante tninorccstate. I Will. EIxors,, lOtli Ed, 

393 ; TI Will. Exors., 1107. A 

(8) Assent may be as to part of legacy. 

There may be assent as to part only of a legacy. Per Parke, B. in EUiot v. 
iwiof, 9 M. & W. 28. B 

(9) What the plaint must show in a suit for legacy. 

In a suit for a legacy, the plaint must show either that the executor is in pos- 
session. of sufficient assets to pay the legacy, or that he has assented 
to the legacy being paid to the plaintiff. 17 G. 387 (389). G 

(10) An executor who has not assented cannot make a reference to the Court under 
the Trusts Act. 

An executor, who has not become a trustee by assenting to the legacies, cannot 
make a reference to the Court under S. 34 of the Trusts Act, 1882, 
His remedy, if any, is to file an administration suit. 33 B, 429 = 11 
Bom. L.E, 495 = 3 Ind. Gas. 164. D 

Period of limitation for certain suits. 

(1) Suit for a legacy or for a share of residue. 

The limitation for a suit for a legacy or for a share of a residue bequeathed by 
a testator, or for a distributive share of the property of an intestate is 
12 years from the time when the legacy or share becomes payable or 
deliverable. See Art. 123, Indian Limitation Act, IX of 1908 ; see, 
also, 9 C. 79. E 

(2) Suit for possession of immoveable property by a devisee. 

The limitation for a suit for possession of immoveable property by a devisee is 
12 years from the time when his estate falls into possession. See, Art. 
140, Indian Limitation Act, IX of 1908. F 

(3) Suit to recover legacy from executor personally. 

A suit by a legatee to recover his legacy from the executor personally on the 
ground of waste of assets is governed by Art. 123 and not by Art. 43. 
19 M. 425 (432). G 

(4) Suit for legacy with ancillary claim for administration. 

Where the prayer for the administration of an estate is only ancillary to the 
plaintiff’s claim for a legacy, the Article applicable is 123 and not 120. 
12 M.L.J. 183 = 25 M. 361. H 

(5) Suit to recover property declaring the bequest void. 

The limitation for a suit to recover moveable and immoveable properties on 
declaration of the bequest being void and inoperative is governed by 
Arts. 120 and 141 and not Art. 144. 23 B. 725 ; 14 B. 482. I 

(6) Suit for construction of will. 

A suit for construction of a will is governed by Art. 120. 20 G. 906. J 

(7) Suit to set aside a will. 

A suit to set aside a will is not governed by Art. 91. 23 C. 1 (10) = 22 I. A. 171 ; 
4 O.C. 6. K 

(8) Suit for administration of estate after death of testator's widow. 

For the limitation of- a , see 23 B. 725. L 
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113. The assent of the executor to a specific bequest shall be 


Efiect of exeeutor’.<3 
assent to specific 
legacy 1. 


sufficient to divest his interest as executor therein, 
and to transfer the subject of the bequest to the 
legatee, unless the nature or the circmiistances of 


the property require that it shall be transferred in a particular 


way. 


[S. 293.] 


Nature of assents. 


This assent may be verbal, and it may be 
either express or implied from the conduct of the 
executor. 




1 


(a) A horse is bequeathed. The executor requests the legatee to dispose of it, or a 
third party proposes to purchase the horse from the executor, and he directs him to 
apply to the legatee. Assent to the legacy is implied. 

(b) The interest of a fund is directed by the will to be applied for the maintenance 
of the legatee during his minority. The executor commences so to apply it. This is an 
assent to the whole of the bequest. 

(c) A bequest is made of a fund to A, and after him to B. The executor pays the 
interest of the fund to A. This is an implied assent to the bequest to B. 

(d) Executors die after paying all the debts of the testator, but before satisfaction 
of specific legacies. Assent to the legacies may be presumed. 

(c) A person to whom a specific article has been bequeathed takes possession of it 
and retains it without any objection on the part of the executor. His assent may be 
presumed. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 293 of the Indian Succession Act, X of 18G5. M 

I.— Effect of executor^s assent to specific legacy.” 

Right to sue for subject of legacy vests in legatee after assent of executor. 

When specific shares bequeathed to A were duly transferred to A by the execu- 
tors after probate and assent, and subsequently a codicil was discover- 
ed revoking the bequest to A and giving the shares to B, but with 
the same executors, and the original probate was revoked, and a fresh 
probate including the codicil was granted to the same executors, 
the specific legacy having been in fact assented to, the legal title with 
the right to sue for the legacy at conamon law vested in B, and he 
could therefore recover both the shares and the mesne income from 

A. V. Roberts, 1909, 2 Oh. 180. H 
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2. — “ Nature of assent. 

(1) No specific form necessary for assent. 

No specific form is prescribed for the assent. It may be either express or im- 
plied ; implied from direct expressions or particular acts, provided 
such expressions or acts are unambiguous, II Will, Exors,, 10th Ed, 
1105, 0 

(2) Illustration (a). 

Illustration (a) is taken from Wentworth’s Office of Executor, 14th Ed., 414, 
in II Will. Exors., 10th Ed. 1104. 

(3) Illustration (A). 

Illustration (b) is taken from the English ease of Paramour v. Yardley, Plowd, 
539. e 

(4) Illustration (c). 

Illustration (c) is taken from the English case of Stevenson v. Mayor of Liver- 
pool, 10 Q.B. 81 ; the reason being that the particular estate and the 
remainder constitute but one estate. See II Will. Exors., 10th Ed, 
1105. R 

(5) Assent to bequest of one is assent to bequest of same property to another. 

Where more than one person takes under a bequest of specific property, an 
assent to the bequest to one will, generally speaking, be an assent to 
the others, Stevenson v. Liverpool, 10 Q,B, 81. See Illua, (c), S 

{6) The assent may be as to part only. 

Where there is a bequest of a number of articles, as stock-in-tradG, or plate, 
the executor may properly withhold his assent as to part. Elliott v. 
Elliott, 9 M. and W. 23, T 

(7) Illustration (d}. 

Illustration {d) is taken from the English case of Cray v. Willis, 2 P. Wms. 
531, 532, the reason being that the executors are taken to have acted 
in conformity with their duty. See II Will. Exors., 10th Ed. 1106. U 

(8) Illustration (e). 

Illustration (e) is taken from Mathews on Presumptions, 267, cited in II Will. 
Exors., 10th Ed. 1106 ; see, also, Cole v. Miles, 10 Hare 179 ; Rich- 
ardson-?. Gifford, 1 A., and E. 62. ¥ 

(9) When retaining by legatee will amount to implied assent of executor. 

For the retaining by the legatee to amount to an implied assent of the executor 
it must be for some considerable time and with the executor’s know- 
ledge ; Oo/e v. Miles, 10 Hare 179. See Illus. (e). W 

(10) Assent of executor, a question of fact. 

In England, as in India under S. 113, the assent of an executor is a question 
of fact. Mason v. Earnell, 12 M. and W. 674 ; cited in Hend, 3rd Ed, 
353. X 
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114. The assent of an executor to a legacy may be conditional, 
Conditional and if the condition be one which he has a right 

assent!, to enforce, and it is not performed, there is no 

assent. 

Illustrations. 

(a) A bequeaths to B his lands of Sultanpur, which at the date of the will, and at 
the death of A, were subject to a mortgage for 10,000 rupees. The executor assents to 
the bequest on condition that B shall within a limited time pay the amount due on the 
mortgage at the testator’s death. The amount is not paid. There is no assent. 

(i) The executor assents to a bequest on condition that the legatee shall pay him a 
.sum of money. The payment is not made. The assent is nevertheless valid. 

(Notes). 

Oeneral. 

(1) Corresponding Indian Law. 

This section corresponds to S- 294 of the Indian Succession Act, X of 1865. Y 


(2) Section based on Williams. 

This section is based on William’s Executors. See 11 Will., Exors., 10th Ed. 
1107. Z 

/. — Conditional assent.*’ 

Where condition is one which executor has no right to enforce the assent is absolute. 
If the condition is one which the executor had no authority to impose, the 
assent is absolute whether the condition is precedent or subsequent. 
Ibid,, ailing Elliott v. Elliot, 9 M. and W. 28. See Ulus. (6). A 


115. When the executor is a legatee, his assent to his own 
Assent of executor legacy is necessary to complete his title to it, in the 
to his own legacy 1. same waj as it is required when the bequest is to 
another person, and his assent may in like manner be expre.ss or 
implied. 


Assent shall be implied if in his manner of administering the 
property he does any act which is referable to his 
character of legatee and is not referable to his 
character of executor. 


Implied assent 2. 


Illustration. 

An executor takes the rent of a house or the interest of Government securities 
bequeathed to him, and applies it to his own use. This is assent. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 295 of the Indian Succession Act, X of 1866. B 


[B. 294.] 


[S. 295.3 
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L—** Assent of executor to his own legacy,"’ 

(1) issent necessary even to executor’s own legacy. 

Amscnt of executor is necessary eveu to his own legacy. 11 Will. Exors., 10th 
Ed. 1109. Ci 

(•2) Assent ineffectual if executor renounces probate. 

If an executor legatee renounces probate, his assent to his own legacy is in- 
eSeotual ; nor can he in such a ease take the thing bequeathed with- 
out the permission of the administrator with the will annexed, 
Bro/rer V. C/wrier, Cro-Ellis, 92, in IT Will., Exors., lOtli Ed« 
1114, B 

(.3) Assent of one of several executors to his own legacy how far effectual. 

(a) If a legacy is given to one of several executors, he may take it of his own 

assent, without the others, his single asseut being sufScient to vest 
the complete title in him. IT Will. Exors., 10th Ed. 1107, 1114. E 

(b) And if the subject be entire and given to all the executors, the assent of 

any one of them to his own proportion is sufficient. Ibid,, citing 
Townson v. Tiehell, 3 B. & A. 81, 40. F 

2.-~“ Implied assent.” 

(1) Executor’s assent to his own legacy may be express or implied. 

The assent of an executor to his own legacy may be express or may bo implied 
from his language or conduct. II Will. Exors., 10th Ed., 1109. 6 

(2) When the assent will be implied. 

{a) If an executor, in his manner of administering the property, does any 
act which shows ho has assented to the legacy, that shall be taken 
as evidence of his assent ; but if bis acts .are referable to his charac- 
ter of executor, they are not evidence of assent to the legacy. Per 
Gibbs, C.J., in Doe v. Stiirges, 7 Taunt 223. H 

{&) To constitute an implied assent, the act relied upon should not be equally 
applicable to the title of legatee as to the character of executor. 
Ibid. I 

(c) Thus, if the executor sells or grants a lease of a house bequeathed to him, 

this cannot be construed an assent, because the act is consistent with 
his power and character as executor. Stokes, 185. J 

(d) For examples of assent implied from the conduct of the executor, see II 

Will., Exors., 10th Ed. 1109, 1110. K 

Miscellaneous. 

(1) Legatee named executor cannot take unless he shows intention to act as exe- 
cutor. 

If a legacy is bequeathed to a person who is named an executor of the will, bo 
shall not take the legacy unless he proves the will or otherwise mani- 
fests an intention to act as executor. (S. 128 of the Succession Act, X 
of 18G5). L 

(2) Proof of will, not absolutely necessary. 

As a general rule, there must be unequivocal evidence of an intention to act , 
and that evidence is best given by the probate of the will. But, it is 
not absolutely necessary to prove a will in order to entitle a person to 
a legacy as executor. Per Kindershy, Y.O., in Lewis v. Mathews, 8 
Eq. 277 (281) ; see, also, Harrison v. Bowley, 4 Ves. 212. M 
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Misceilaneous — {Conchtded), 

(a) What is a suflScieiit assumption of the oflace to satisfy the condition. 

(a) If the legatee i)rovo the will, with an intention to act under it, that is 
enough ; or even if he unequivocally manifests an intention to act in 
the executorship, as by giving directions about the funeral, etc., 
even though he is prevented by death from further entering upon the 
office. Harrison V. Bowley, i Yes. 212. N 

ib) Thus, where an executor who was given a legacy for his trouble, being in 
Australia at the death of the testator in England, sent home a gene- 
ral power-of-attorney under which another person administered the 
estate, and the executor then died without proving the will, held, he 
had sufficiently manifested his intention to act so as to entitle his 
representatives to the legacy. Lewis v. Mathmvs, 8 Bq. 277. O 

(c) Where a testator gave a legacy to a person whom he appointed executor 

and the latter manifested an intention to act by making arrangements 
for the funerals, etc., and was alw.ays ready and willing to act, but 
could not act on account of disagreement with his co-executor, held, 
he was entitled to the legacy. 16 0. 83, F 

(d) If an executor proves and bona fide acts as such, at any time before the 

real business of administering the estate is concluded, that is enough 
to entitle him^to the legacy. Angermann v. Ford, 29 Beav. 319. Q 

(e) But, if the conduct of the executor is such as to violate the confidence re- 

posed in him by the executor, the mere act of proving the will cannot 
entitle him to the legacy meant for him. Harford v. Browning, 1 
Cox, 302. R 

(4) Even a defaulting trustee of a will is entitled to his legacy. 

Where a trustee of a will misappropriated part of the trust funds and in his 
bankruptcy a composition was approved by the Court under which a 
dividend was paid to the new trustees of the will, held, the defaulting 
trustee was nevertheless entitled to receive the share which was 
bequeathed to him beneficially by the will. White v. Seiuell, 1909, 

1 Oh. 806. S 

(5) Where the testator had expressed his intention to give a legacy to an executor, 
he is entitled to take it. 

The principle laid down in V. Bird!, 18 Bq. .315 — that where a testator 

has expressed in his life-time an intention to give personal estate be- 
longing to him to one who becomes his executor, the intention to give 
continuing, the donee is entitled to hold the property for his own 
benefit — is not confined to the release of a debt ; and it is immaterial 
whether the donee is the only executor or one of several. Steioart 
Ifc. Z)a«r/7iZm, 1908, 2 Oh. 251. 

(C) In India, executor need not shed his character as executor before appearing as 
legatee. 

An executor is not obliged in this country, as in England, to shed his charac- 
ter of executor before he can appear in the new character of legatee. 
13 W.B. 69. U 

(7) Executor’s legacy has no priority. 

As to this, see notes under S. 107, mpm. If 
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[S. 296.] EHect of executors The assent of the executor to a legacy 

gives effect to it from the death of the testator. 

Ilhistratiofis. 

{a) A legatee sells his legacy before it is assented to by the executor. The executor’s 
subsequent assent operates for the benefit of the purchaser, and completes his title to 
the legacy. 

(b) A bequeaths 1,000 rupees to B with interest from his death. The executor does 
not assent to this legacy until the expiration of a year from A’s death. B is entitled to 
interest from the death of A. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 296 of the Indian Succession Act, X of 1865. W 
I. — “Effect of executor* s assent.” 

(1) It is the duty of executor to assent as soon as all debts and expenses have 

been paid. 

It is the duty of executors to assent as soon as all the debts and expenses at- 
tending the administration have been satisfie d , and there is a suffi- 
cient residue to pay all the legacies. Stokes, 185. X 

(2) Effect of assent. 

After au assent by the executor to a specific legacy, the interest in the chattel 
bequeathed vests in the legatee, so that he may bring an action to 
recover it, even against the executor himself. II Will. Exors., 10th 
Ed. 1107. Y 

(3) Assent relates to death of testator. 

The assent of an executor relates to the time of the testator’s death and so it 
will by relation confirm an intermediate grant by the legatee of his 
legacy. II Will. Exors., 10th Ed., 1108. 2 

(4) Whether executor can retract assent and when. 

(rt) As a general rule, an assent once given cannot be retracted by the executor ; 
and notwithstanding a subsequent dissent, a specific legatee has a 
right to take the legacy and has a lien on the a.ssets for that specific 
part, and may follow them. II Will. Exors., 10th Ed., 1108, citing 
Meadv. Orerry,Z 238. A 

(6) But, if the assent has not been completed by payment, in the case of a 
general legacy, or possession, in that of a specific one, and its recall 
is not attended with injury to a third person, as to a /idc purcha- 
ser from the legatee on the faith of such assent, the executor, 
may, under particular circumstances, retract it, as where unknown 
debts are unexpectedly claimed, thereby causing a deficiency of assets. 
Ibid., citing Eoper on Legacies, 3rd Ed. 743. B 
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117. An executor is not bound to pay or 

cicii\?r le^aciesT deliver any legacy until the expiration of one year 
from the testator’s death. 

Illustration. 

A by his will directs his legacies to be paid within six months after his death. The 

executor is not bound to pay them before the expiration of a year. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 297 of the Indian Succession Act, X of 
1S65. C 

(2) Doubtful whether the rule in the section applies to every will in India. 

The provisions of this section are not to be imported into the terms of every 
will in this country. Fer Mahmood, J. iti 6 A. 5S3, 615. B 

I. Executor when to deliver legacies.*’ 

(1) Object of the rule in the section. 

One year is given by the law to liquidate the estate, on the expiration of 
which, the moment the estate is liquidated, a legatee can insist upon 
being paid ; and the moment the debts and legacies have been paid, 
the residuary becomes entitled to the residue; and if there are more 
than one residuary, the residue then becomes divisible. 7 Bom. L.B, 
755 (758). E 

(2) Within the year the executor cannot be compelled to pay any legacy. 

Within the period of one year from the testator’s death, the executor cannot be 
compelled to pay a legacy, even in a case where the testator directs 
it to be paid within six months after his death. Venson v. Maude, 
6 Madd. 15, cited in II Will. Exors., 10th Ed. 1115. P 

(3) The allowance of the year is only for the convenience of the executor. 

The allowance of a year to executors is merely for convenience, in order that 
the debts of the testator may he ascertained, and the executors made 
acquainted with the amount of assets so as to able to make a proper 
distribution ol ilcxQm. Qartlishore v. Chalie, 10 Yes. 13, cited in 
Ibid. B 

(4) So an executor is competent to pay legacies within the year. 

So, if the state of the testator’s assets be such as to enable the executors to pay 
• legacies at an earlier period, they have authority to do so. Per Lord 

Bedesdale in Pearso7i V. Pearson, 1 Scho. & Jjeti;. 12, cited in Ibid. ; 
see, also, the remarks of Lord Eldon Angmrstein v. Martm, 1 Turn, 
and R. 241. H 

CHAPTEE IX. 

Op the Payment and Apportionment op Annuities. 

N.B. — The provisions in Chap. IX as to an executor apply also to an adminis- 
trator, with the will annexed. See S. 14S, infra. 


[S- 208 ;]: 


[S. 299.] 


[S. 300J 
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118, Where an annuity is given by the will, and no time is 
fixed for its commencement, it shall commence 
aimui^y testator’s death, and the first payment 

time fixed by will 1 . shall be made at the expiration of a year next 
after that event. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 298 of the Indian Succession Act, X of 
1865. I 

(2) Section is copied from Williams- 

S. 118 is copied directly from Williams. See II Will. Exors., lOth Ed. 1116 
citing Lord Eldon in Oibsonv. Bott, 7 Yqs. 96, 97 and in Farns. 
V. Young, 9 Ves. 553 ; Stamper v. Pickering, 9 Sim. 176. J 

i. — “ Commencement of annuity when no time fixed by will. " 
Annuity, definition. 

As to this, see notes under S 111, supra. J-1 


119. Where there is a direction that the annuity shall be paid 
When annuity to monthly, the first payment shall be 

to be paid quarterly due at the end of the first quarter or first month, 
Mis™ue*^^^’ after the testator’s death, 

and shall, if the executor think fit, be paid when 
due ; but the executor shall not be bound to pay it till the end of the 
year. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 299 of the Indian Succession Act, X of 1865. K 

(2) Section is copied from Williams, 

S. 119 is copied directly from Williams. See II Will. Exors., 10th Ed. 1117, 
citing Storer v. Prestage, 3 Madd. 167, Houghton v. Franklin, 1 Sim. 
and Stu, 390. • L 


120. 


Where there is a direction that the first payment of an 


Date of successive 
payments when first 
payment directed to 
be made within 
given time, or on 
day certain h 


annuity shall be made within one month or any 
other division of time from the death of the 
testator, or on a day certain, the successive pay- 
ments are to be made on the anniversary of the 
earliest day on which the will authorizes the first 
payment to be made ; 
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A p 13 o r tionment 
where annuitant dies 
between times of 
payment. 


and, if the annuitant dies in the interval between 
the times of payment, an apportioned share of 
the annuity shall be paid to his representative. ' 

(Notes). 

General. 

(1) Corresponcling Indian Law. 

This section corresponds to S. 300 of the Indian Succession Act, X of 1SG5, M 

(2) Section is based on Williams. 

S. 120 is baaed on Williams. See II Will. Exors., 10th Ed. 1117, citinQ 
Irvin V. Ironmonger, 2 Russ. & M. 631. N 

(3) Departure from English Law. 

In this section the English Law has been slightly departed from. There, 
where a testator directs the first payment of an annuity to be made 
within one month of his death, although the first year’s payment is 
due at the appointed time, the payment for the second year does not 
become due till the end of that year. See Irvm v. Ironmonger, 2 
Russ. &M. 631. 0 

l.—“ Dates of successive payments when first payment directed to be 
made within given time, or on day certain. ’ ’ 

Sum directed to purchase annuity, from what period payable. 

It is doubtful whether a sum of money, directed to be placed out, to produce 
an annuity is to be considered as a legacy payable at the end of a 
year, or as an annuity payable from the death. II Will. Exors,, 10th 
Ed. 1117. P 

CHAPTER X. 

Op the Investment op Funds to provide for Legacies. 

N.B. — The provisions in Chap. X as to an executor apply also to an adminis- 
trator with the will annexed. See S. 148, infra- 

121. Where a legacy, not being a specific legacy, is given for 
Investment of sum life, the sum bequeathed shall at the end of the 
sprSfic! y®ai- be invested in such securities as the High 
given for life 1 , Court may, by any general rule to be made from 

time to time, authorize or direct, and the proceeds thereof shall be 
paid to the legatee as tha same shall accrue due. 


(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 301 of the Indian Sucoession Act, X of 1SG5. Q 


[S. 301.] 
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I, Investment of sum bequeathed where legacy, not specific, given 

for life.” 

(1) Specific legacy, definition. 

As to this, see S. 3, supra. R 

(2) Distinction between general and specific legacies. 

As to this, see notes under S. 3, swpra. S • 

(3) Propepty given to one for life with remainder to another must be enjoyed in 
specie. 

(а) In English law, where a testator begueths personal property specifically 

to one for life, with remainder over afterwards, the property must be 
enjoyed m sj)ecie. Pkheringv- Pickering, iM. & Ov. 299. T 

(б) If a person gives certain property specifically to one for life with remainder 

over afterwards, then although there is a danger that one object of 
his bounty will be defeated by the tenancy for life lasting as long as the 
property endures, yet there is a manifestation of intention which the 
Court cannot overlook. Per Lord GoUenham in Pickering v. Pickering, 

4 My. & Or. 289. U 

(4) Sale and investment of proceeds of property bequeathed to two or more per- 
sons in succession. 

(a) Where property comprised in a bequest to two more persons in succession is 
not specifically bequeathed, it shall, in the absence of any direction to 
the contrary be sold, and the proceeds of the sale shall be invested in 
such securities as the High Court may, by any general rule to be made 
from time to time, authorize or direct, and the fund thus constituted 
shall be enjoyed by the successive legatees according to the terms of 


the will. (S. 135 of the Succession Act, X of 1865). ¥ 

(6) For the corresponding rule in English Law, see Eowe v. Lord Dartmouth, 
7 Ves. 137, cited in I Will. Exors., 10th Ed. 92G. W 

(5) Authorised investments, what are. 

As to this, see notes under S. 147, infra, X 

(6) Duties and powers of trustees with regard to investments. 

As to , see 

i, S. 14, Official Trustees Act, XVII of 1864; 
and ii. S. 20, Indian Trusts Act, II of 1882. Y 


122. Where a general legacy is given to be paid at a future 

T . , , time, the executor shall invest a sum sufficient to 

Investmontof 

general legacy, to bo meet it in securities of the kind mentioned in the 
psiSatfataratime i. preceding section. 

Intermediate in- The intermediate interest shall form part of 

the residue of the testator’s estate. 


■(Notes). ■■ 

General. 

Corresponding Indian Law. 

This section corresponds to S. 302 of the Indian Succession 
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1, — '‘Investment of general legacy, to be paid at future time.” 

(1} Genes?ai legacy, defined. 

As to this, see notes under S. 3, 

{2) Distinction between general mA speciY/c legacies. 

See Ibid. B 

(3) Legatee of legacy payable infaturoc&n apply to the Court to have a sum set 
apart to meet his legacy. 

In the case of legacies payable in fuUiro, the legatee, though not entitled to 
receive the legacy before the date of payment arrives, is entitled to 
apply to the Court that a sufficient sum may be set apart to answer 
the legacy when it shall fall duo. Per Lord Hardwicko, in Phipps 
V. Anmsley, 2 Atk. 58 ; and in Jolmsonv. Mills, 1 Ves. Sen, 282 ;see, 
also, PerrflwZ v- Prentice, Ambl, 273; Grce?i v. PipoZ,; 1 Bro. 0.0. 
103 ; Garcy v. Aslteio, 2 Bro, O.C. 58. G 


Procedure when 
no fund charged 
with, or appropriated 
to, annuity i . 


123* Where an annuity is given and no fund 
is charged with its payment or appropriated by 
the will tolanswer it, a Government annuity of the 
specified amount shall be purchased, or, 


if no such annuity, can be obtained, then a sum sufficient to 
produce the annuity shall be invested for that purpose in such 
securities as the High Court may, by any general rule to be made 
from time to time, authorize or direct. 


(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 303 of the Iudi.an Succession Act, X of 1865. D 
1.-^“ Procedure when no fund charged with, or appropriated to, annuity.’* 
<1) Annuity, defined. 

As to this, see notes under S. Ill, siipra. E 

(2) A gift of annuity simpliciter, is a gift for life only, 

(«} A simple gift of an annuity to A is, as a general rule, a gift during the life 
of A and nothing more. Blezoitt v. Roberts, 1 Or. and Ph. 274 Kerr 
V. Middlesex Hospital, 2 De. G-.M. and G, 583. P 

(6) Thus, a bequest of £30 a year “ from the interest of my funded property in 
the Bank of England ” was held to be an annual charge of £30 upon 
the funded property for the legatee’s life, and not a bequest of so 
much stock as would produce that annual sum. Wilson v. Moddis in 
2 Y. & Coll. Ch, 0. 372. G 

(c) The simple grant of an annuity to a person carries no more than a life 

interest in the annuity, in the absence of a contrary intention. 5 
Bom. L.R. 729. H 

(d) A monthly stipend of a suui of rupees to a daughter for her benefit given 

in her father’s will was held to be an annuity for her life. 1 M. 
H.G.R. 17. I 
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L—“ Procedure when no fund charged with or appropriated to, annuity” 
— {Continmd), 

(3) When a gift of annuity is perpetual. 

{a) When the annuity is given in such a way as to amount to a gift of the in- 
come of a particular fund without limit of time, or as a gift of so 
much capital as will produce the annual sum, or if _fchc whole estate 
is distributed in the shape of annual sums, the annuity or annual 
sums will be perpetual. Theob., 6th Ed. 487 and sec cases therein 
died, J 

(b) Where a testator indicates the existence of the annuity without limit after 

the death of the person named, and therefore implies that it is to 
exist beyond the life of the annuitant, the annuity is presumed to be 
a perpetual annuity, and the bequest of the annuity is equivalent to 
a bequest of so much property as will produce the annuity in ques- 
tion, I Will. Exors., 10 Ed. 994 dting, Blight v. Hartnoll, 19 Gh. D. 
294. , K 

(c) To make an annuity created by will perpetual, there must bo express 

words so describing it, or the testator must, by some language in 
will, indicate an intention to that effect. I Will., Exors., lOt Ed. 
945. L 

(4) Direction to purchase annuity— Construction. 

(a) A direction to purchase an annuity of so much a year is a direction, to 

purchase a life annuity only ; but in some oases a direction to 
purchase such an annuity in “ the British Funds, ” or in “Govern- 
ment Securities, ” has been held a gift of so much consols as would 
produce the annual sum. Kerr v. Middlsex Hospital, 2 D. M. & G. 
576 ; Ross v. Borer, 2 J. & IT. 469 ; cited in Theob., 6th Ed. 488. M 

(b) A gift oi Rs. 2,000 a year, being part of the moneys I have in the Bank of 

Bengal shares was held to give a perpetual annuity. Baiolings 
V. JOTMimgs, 1 Madd. 253. N 

(c) A gift of Rs. 1,600 per annum, that is, “ the interest of Rs. 40,000 of my 4 

per cent. Government paper,” was held to give a perpetual annuity. 
Stretch v. Watkins, 1 Madd. 263. 0 

Bequest to purchase an annuity for life of legatee— Constuction. 

{a) Where money is bequeathed to be invested in the purchase of an annuity 
for the life of the legatee, and the legatee dies before it is laid out, or 
even before the fund is available as during the life of the person after 
whose death the investment is to be made, yet, it is a vested legacy 
from the death of the testator, and the sum will belong to the perso- 
nal representatives of the legatee. I Will. Exors., 10th Ed., 946 and 
see cases therein ci/ed. P 

(b) Where money is bequeathed so be invested in the purchase of an annuity 

for the life of the legatee, and the legatee survives the testator, ho may 
elect either to take the sum, or to have it laid out in an annuity. 
Stokes v. Cheek, 28 Boav. 620 ; Daioson v. Harn, I Russ. & M. G06. § 

(c) Where a testator directed the purchase of an annuity to his sister for life to 

commence from his death, and the annuitant died after the testator 
but before the purchase of such annuity, held, the legal personal 
representative of the annuitant was entitled to the capital value of the 
annuity. Gammm v. Dale, 1909, 1 Oh, 276. R 
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1.—^^ Procedure M^hen no fund charged with, or appropriated to, annuity ” 
—{Goncludedi. 

(6) Failure of fuad appropriated for annuity — On whom it falls. 

(а) Where an annuity in a charge on the whole estate, the annuitant is entitled 

to the whole amount notwithstanding any appropriation of the fund 
by the executor, dfetj? v. iBeimcit, 1 Russ. Ch. Gas. 370 ; Gar«i'ic?jeZ 
V. Gee, 5 Ap. Gas. 588; Daviesv. Watticr, 1 Sim. & Stu- i63 ; died 
in IT Will. Exors., 10th Ed. 1135-1136. S 

(б) But, where the appropriation is made in certain stock by the executor in 

conformity with the direction of the testator, so that the bequest may 
be regarded as a gift of the interest of the pn?’fic 2 iZrt?' stock, the annuit- 
ant is bound to bear the loss consequent on the partial failure of the 
fund. Eetidell v. Bttssell, 3 Sim. 424 ; cited in Ibid. T 

(c) Where the annuitant assents to the appropriation of some particular fund 
for the payment of the annuity, its failure, whether partial or total, 
would be at his risk. Ibid., citma Lumley on Annuities, p. 298. U 


12^. Wiiere a bequest is contingent, the executor is not bound [S. 304.] 
Transfer to resi- amount of the legacy, but may 

duary legatee of con- transfer the whole residue of the estate to the 
tmgout bequest h residuary legatee (if any) on his giving sufficient 
security for the payment of the legacy if it shall become due. 


(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 304 of the Indian Succe.ssion Act, X of 1865. Y 

(2) Principle of the section. 

The principle of the section is that the legatee being entitled to receive a 
certain sum in money when the contingent event happens, the 
legacy is not capable of being secured by the present appropriation of 
any sum of stock. Per Leach, V.C. in W 


1.— ‘‘Transfer to residuary legatee of contingent bequest.” 

(1) Rules in the Succession Act as to contingent legacies. 

(i) Where a legacy is given if a specified uncertain event shall happen, and 

no time is mentioned in the will for the occurrence of that event, 
the legacy cannot take efiect, unless such event happens before the 
IDoriod when the fund bequeathed is payable or distributable. (S. Ill, 
Act X of 1865). X 

(ii) Where a bequest is made to such of certain persons as shall be surviving 

at some period, but the exact period is not specified, the legacy shall 
go to such of them as shall be alive at the time of payment or distri- 
bution, unless a contrary intention appear by the will. (S. 112, Act 
X of 1865). Y 

(2) Residuary legatee, how constituted. 

As to this, see notes under S. 19, swpm.- 2 
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Tramter to residuary legatee of contingent bequest ’’—(Gontinued). 

(3) Property to which residuary legatee entitled. 

As to this, see S. 129, Mj/m and notes thereto, A 

(4} “ Surplus ” and “ residue ” mean the same. 

The words “ surplus ” and “ residue ” mean the same thing. Per Fontifex, J 
m4 G. 443. B 

(6) Residue may be paid over to residuary on giving security for payment of con- 
tingent legacy. 

Where a legacy of a certain sum of money is given, on a contingency, the 
Court will not direct a sum of stock belonging to the estate to be 
appropriated to pay the legacy when the contingency happens; but 
will direct the whole residue to be paid over to the residuary legatee, 
on his giving satisfactory security. Webber v. ■pFcthcr, 1 Sim. & Stu. 
312 ; see, also, Zwfy V. MaZcoti, 9 Hare 692 ; Re Hall, 1903, 2 Oh. 226; 
ciZcd in II Will. Exors., 10th Ed. 1133. G 

(6) Executor not entitled to appropriate any fund for payment of contingent 
legacy. 

When a cash legacy is given upon the happening of a contingency, e.g., on the 
legatee attaining 21, bat without interest in the meantime, the .exe- 
cutor is not entitled to set apart and invest the amount and appropri- 
ate the investment to satisfy the legacy, so that, if on the happening 
of the contingency, the investment has become depreciated in value, 
the legatee must bear the loss. Be Hall, 1903, 2 Oh. 226. D 

(7) Tenant for life of contingent legacy is entitled to income of fund appropriated 
for the legacy. 

In the case of contingent legacies, the tenant for life is entitled to the inter- 
mediate income of the fund set apart to meet them, that fund being 
residue until it is wanted. Allhtison w. WMttell, i Biq. 295. B 

(8) Executor not bound to give notice to legatee, of the terms of the legacy. 

As to this, see notes under S. 137, in/'m, F 

(9) Illness or ignorance of legatee no excuse for non-performance of condition. 

As to this, see notes under S. 137, G 

123. Where the testator has bequeathed the residue of his 
estate to a person for life with a direction that it 
shall be invested in certain specified securities, 
so much of the estate as is not at the time of his 
death invested in securities of the specified kind 
shall be converted into money and invested in 
such securities. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S.'306 of the Indiah Succession Act, X of 1866. H 


Investment of re- 
sidue bequeathed for 
life, with direction 
to invest in specified 
securities U 
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1.—“ investment of residue bequeathed for life, with direction to invest 
in specified securites.” 

(1) Liability for retaining money directed to be invested. 

As to this, soc notes under S. 147, mfra, I 

(2) On a trust for sale with a power of retention, if the trustees cannot agree, 

the trust for sale will prevail. 

Where a will contains a trust for conversion with a power to retain existing in- 
vestments, and the trustees are not unanimous as to retention, the 
trust for sale prevails and the investments must be sold, even though 
within the investment clause in the will. Gibbes v. Hale-Binton, 1909, 

2 Oh. 548. J 

(3) Eight to income of tenant-for-Iife of residuary legacy, when legacy invested 
in authorised securities. 

Where the residue of an estate is given to a person for life, with remainder over, 
the tenant-for-life is entitled from the testator’s death to the income 
of so much of the property as is invested in authorised securities. 
Angerstein v. Martin, T and B. 232 ; Heivitt v. Morris, Ibid., 241 ; 
Broionv, Oellatly, 2 Oh. 761, cited in Theob., 6bh Ed., 539., 11 Will. 
Exors., 10th Ed., 1118. K 

(4) No section in the Probate Act corresponding to S. 305 of the Succession Act. 

The Probate and Administration Act does not contain any section correspond- 
ing to S. 305 of the Succession Act which provides that where the 
testator has bequeathed the residue of his estate to a person for life 
without any direction to invest it in any particular securities, so much 
thereof as is not at the time of the testator’s decease invested in such 
securities as the High Court may for the time being regard as good 
securities shall be converted into money and invested in such securi- 
ties. L 


126. Such conversion and investment as are contemplated by 
Time and manner preceding section shall be made at such 

of conversion and times and in such manner as the executor in his 
investment!. discretion thinks fit : 


[S. 307.1 


and, until such conversion and investment shall be completed, 
the person who would be for the time being en- 
unmimestn?enS^^^ titled to the income of the fund when so invested 
shall receive interest at the rate of 6 per cent, 
per annum upon the market-value (to be computed as of the date 
of the testator’s death) of such part of the fund as shall not yet 
have been so invested. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 307 of the Indian Succession Act, X of 1865, 
hut with the words “ 6 per cent.” used in place of the words “4 
per cent, ” of the latter section. M 

. 40 . 



ts. 308.] 


SIO let ¥ of 1881 (probate and administration). [Ss. 126 k 0^7 

L~“Time and manneraf conversion and investment. ” 

Liability of executor or trustee retaining investment directed to be converted. 

(ft) In England, where an executor or trustee is expressly directed to convert 
the estate, either immediately or within a reasonable time, and he 
retains invcHtmeiits made by the testator without reasonable cause, 
ho will be charged, in the case of loss or depreciation, with the 
amount which such investment would have produced if disposed of at 
the time when the conversion ought to have been made. Moiue v. 
Bannouthfl'^GS. Wi \ Brice V. Stakes, IX Ves. 319. N 

(&) See also notes under Ss. 146 and 147, m/rm. 0 

2. — “Interest payable until investment.” 

Right to income of tenant-for-life of residuary legacy, when legacy not invested 
in authorised securities. 

With regard to unauthorised securities, the tenant for life is entitled from 
the testator’s death to the income which would be produced by the 
money if invested on authorised security at the end of a year from the 
testator’s death. Dimes v. Scott, 4 Russ. 195 ; Taylor v. Olarlc, 
1 Ha. 161 ; Brawny. Qellatly, 2 Oh. 751, cited in Theob., 6th Ed., 
539; 11 Will. Exors., 10th Ed., 1118. P 

127. Where, by the terms of a bequest, the legatee is entitled 
to the immediate payment or possession of the 
money or thing bequeathed, but is a minor, and 
there is no direction in the will to pay it to any 
person on his behalf, the executor or adminis- 
trator shall pay or deliver the same into the Court 
of the District Judge by whom, or by whose 
District Delegate, the probate was, or letters of administration 
with the will annexed were, granted, to the account of the legatee, 
unless the legatee be a ward of the Court of Wards ; 

and, if the legatee be a ward of the Court of Wards, the legacy 
shall be paid into that Court to his account ; 

and such payment into the Court of the District Judge, or 
into the Court of Wards, as the case may be, shall be a sufficient 
discharge for the money so paid ; 

and such money, when paid in, shall be invested in the pur- 
chase of Government securities, which, with the interest thereon, 
shall be transferred or paid to the person entitled thereto, or other- 
wise applied for his benefit, as the Judge or the Court of Wards, 
as the case may be, may direct. 


Procedure where 
minor entitled to 
immediate payment 
or possession of be- 
quest, and no direc- 
tion to pay to person 
on his behalf l. 


k 
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% 127] lot ¥ of 1881 (probate and administration). 

(Uotes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. SOS of the Indi.in Succession Act, X of 1865. Q 

(2) Corresponding English Law. 

In England, by the Trustee Act, 1893, S. 42, an executor may pay a legacy 
due to an infant, after deduction of duty, into the Bank of England, 
with the privity of the Accountant-General of the Court of Chancery, 
to be-jplaced to the account of the person for whoso benefit the same 
should be paid. E 

L — “ Procedure where minor entitled to immediate payment or possession 

of bequest, and no direction to pay to person on bis behalf. ” 

(1) Legacy to infant, not payable to infant or his relation without leave of Coart. 

Where a legatee is an infant and would be entitled to receive the legacy, if of 
age, the executor is not, justified in paying it either to the infant, 
on his account, without the sanction of a Court of Equity. II Will. 
Exors., 10th Ed., 1138; see Cooper v. Thornton, 3 Bro. 0.0. 97. S 

(2) When executor may allow maintenance out of capital of legacy. 

In England, an executor cannot as a rule, apply any part of the capital of the 
legacy bequeathed to an infant for his maintenance, but the Court 
may ^grant an application for such purpose if either the total fund is 
small, or there is no other means of providing for the support of the 
child, n Will. Exors., 10th Ed., 1140. T 

(3) When maintenance allowable out of income — By statute— English law. 

With regard to applying the income of such legacy to the maintenance of the 
child, the executor is given extensive powers by the English Convey- 
ancing and Law of Property Act, 1881. U 

(4) When maintenance allowable out of income — By statute— Indian Law. 

As to power of a trustee to apply the property of minor and its income for his 
maintenance, see S. 41, Indian Trusts Act, 11 of 1882. Y 

(5) When maintenance allowable out of income in English Law— Apart from 
statute. 

Apart from statute, payments could always be made under English Law for 
maintenance out of the income of a legacy vested in possession though 
not where it is payable m /atoo or is contingent. II Will. Exors., 
10th Ed., 1145. W 

(G) When maintenance allowable in case of contingent and in iuturo legacies. 

But maintenance is payable out of income even in the case of legacies contin- 
gent and payable in futuro in the following exceptional cases : — (Sec 
II Will. Exors., 10th Ed., 1146-1148). X 

(i) Where the donor w’’as the father of the legatee or stood in loco parentis to 

him; see Chambers y. Goldwin, 11 Yp.s. 1; Martin y. Martin, 1 Eq., 
369; Green y. Belcher, 1 A. and K. 507 ; Heathy. Perry, 3 A. and 
K. 101, Y 

(ii) Where it is inevitable that one or more members of the class will ulti- 

mately take. See Haley V. Bawzisfer, 4 Madd. 275. Z 

(iii) Where the consent of all parties who may bo interested in reversion or 

otherwise has been obtained- A 



312 let ¥ of 1881 (probate Vaitd administration). [Ss. 127 & 128 


1.— “Procedure where minor entitled to immediate payment or 
possession of bequest, and no direction to pay to person 
on his behalf “ — (Ooticluded). 

{7) No maintenance, if father alive and able. * 

The Court will not allow maintenance to an infant during the lifetime of its 
father, if the father be of ability to maintain and educate it according 
to its fortune and expectations. See Butler ev. Butler, 3 Atk. 60 ; 
Barley v. Barley, 3 Atk. 399 ; Jervois v. Silk, Coop, 52. B 

(8) Amount allowed for maintenance. 

The amount allowed for maintenance depends partly upon the age and quality 
of the infant, and partly on the amount of the fund. II Will. Exors., 
10th Ed., 1150. G 

(9) Right of executor or administrator to pay legacy of infant or lunatic to Official 
Trustee, with leave of High Court. 

As to this, see S- 32, Official Trustees Act, XVII of 1864. D 

(10) Powers and duties of Court of the Court of Wards in Madras. 

For — , see the Madras Court of Wards Act, I of 1902. E 


(11) District Judge, definition. 

As to this, see S. 3, swpm. 


F 


CHAPTEE XI. 

Op the Produce and Interest op Legacies. 


Legatee’s title to 
produce of speeifio 
legacy!. 


128. The legatee of a specific legacy is en- 
titled to the clear produce thereof, if any, from 
the testator’s death. 


Exeeption 2. — A specific bequest, contingent in its terms, does 
not comprise' the produce of the "legacy between the death of the 
testator and the vesting of the legacy. The clear produce of it 
forms part of the residue of the testator’s estate. 

Illustrations. 


(a) A bequeaths his flock of sheep to B. Between the death of A and delivery by 
by his executor the sheep are shorn, or some of the ewes produce lambs. The wool 
and lambs are the property of B. 

{b) A bequeaths his Government securities to B, but postpones the delivery of them 
till the death of C. The interest which falls due between the death of A and the death 
of 0 belongs to B, and must, unless he is a minor, be paid to him as it is received. 

(c) The testator bequeaths all his 4 per cent. Government promissory notes to A 
when he shall complete the age of 18. A, if he complete that age, is entitled to receive 
the notes, but the interest which accrues in respect of them, between the testator’s 
death and A’s completing 18, forms part of the residue, 
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(Notes). 

General. 

OoMespondiag Indian Law. 

This section corresponds to S. 309 of the Indian Succession Act, X of 18G5. Q 
1.-—“ Legatee's title to produce of specific legacy.” 

(1) Specific legacy, defined. 

As to this, see S. 3, stipra. H 

(2) Diatinction between general and specific legacies. 

As to this, see notes under S. supra. I 

(3) Reason of the Piilejn the section. 

Specific legacies are considered as separated from the general estate and ap- 
propriated at the time of the testator’s death ; and consequently, 
from that period, whatever produce accrues upon them belongs to the 
legatee. Sleech v. Thorington, 2 Ves. Sen. 563, cited in II Will. 
Exors., 10th Ed., 1162. J 

(4) Rule in the section applies even where enjoyment is postponed. 

The above rule applies, even where the enjoyment of the principal is postponed 
by the testator. {Ibid.) See Ulus. (6). K 

(5) Illustration (a). 

Illustration {a) is taken from Wentworth’s Office of Executor, 14th Ed., 445, 
cited in 11 Will. Exors., 10th Ed,, 1162. L 

(6) Specific legacy of stock carries the dividends from death of testator. 

On a specific legacy of stock,3the dividends belong to the legatee from the death 
of the testator. Barrington v. Tristram, 6 Ves. 346 ; Bristoiv y, Bris- 
tow, 5 Beav. 289 ; Clive v. Clive, Kay 600, ; cited in Ibid. See 
Ulus. (6). ■ m 

(7) Whether legacy relates to date of will or death of testator. 

The description contained in a will of property the subject of gift shall, unless 
a contrary intention appear by the will be deemed to refer to and 
comprise the property answering that description at the death of the 
testator, (S, 77 of the Indian Succession Act, X of 1865.) N 

2.—” Exception.” 

Rules as to contingent legacies. 

As to this, see notes under S. 11^, supra. © 

interest on demonstrative legacies. 

(1) Demonstrative legacy, defined. 

As to this, see S. 3, s«jpro, and notes thereto. R 

(2) Demonstrative legacy distinguished from general and specific legacies. 

As to this, see notes under S. 3, mpra. Q 
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2.— Exception”— (Concluded), 

Interest on demoastrative legacies— (Concluded). 

(3j Absence of provision for interest on demonstrative legacy does not imply 
intention to disallow it. » 

Tbe absence of a distinct provision for payment of interest on demonstrative 
legacies in Ss. 128, 130 and 131 of the Probate Act, does not imply 
an intention to disallow interest in such cases, 29 M. 155 (160). E 

(4) Demonstrative legacy carries interest from one year after testator’s death. 

Under the English Law, interest is payable on demonstrative legacies from 
the expiry of one year from the testator’s death. 29 M. 155, citing 
Mullins V. Smith, 1 Dr. & Sm. 204 ; Londesborough v. Somerville, 19 
Beav. 295. S 

(5) Demonstrative legacy is of the nature ot general legacy in respect of interest. 

In the matter of intere-st, demonstrative legacies are to be viewed as of the 
nature of general legacies. Mullins v. Smith, 1 Dr. & Sm. 204, cited 
in 29 M. 155 (160). T 


Besiduary lega- 
tee’s title to produce 
of residuary fund h 


129. The legatee uader a general residuary 
bequest is entitled to the produce of the residuary 
fund from the testator’s death. 


Exception 2. — A general residuary bequest contingent in its 
terms does not comprise the income which may accrue upon the 
fund bequeathed between the death of the testator and the vesting 
of the legacy. Such income goes as undisposed of. 


Illustrations, 

(а) The testator bequeaths the residue of his property to A, a minor, to be paid to 
him when he shall complete the age of 18. The income from the testator’s death 
belongs to A. 

(б) The testator bequeaths the residue of his property to A, when ho shall complete 
the age of 18, A, if he complete that age, is entitled to receive the residue. The income 
which lias accrued in respect of it since the testator’s death goes as undisposed of. 

(Notes). 

. General. . 

Corresponding Indian Law. 

This section corresponds to S, 310 of the Indian Succession Act, X of 1865. U 

1.—** Residuary legatee’s title to produce of residuary fund.” 

(1) Residuary legatee, how constituted. 

As to this, see notes under S. 19, SMpm. ¥ 

(2) Property to which residuary legatee entitled. 

Under a residuary bequest, the legatee is entitled to ail property belonging to 
that testator at the time of his death, of which he has not made any 
otherb estamentary disposition which is capable of taking effect. (S. 90 
. of the Indian suooesaion Aot, X of 1865,) W 
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l.~“ Residuary legatee’s title to produce of residuary fund ’’—{Concluded]. 

(y) What a general pesiduapy legatee is entitled to. 

(a) Where the residuary legatee i.s nominated generally, he is entitled, in 

that character, to whatever may fall into the residue after the making 
of the will, by lapse, invalid dispo.sition, or other accident, or by 
acquirement subsequent to the date of the will. II Will. Exors., 10th 
Ed., 1199. X 

(b) A residuary bequest carries not only everything not disposed of, but every- 

thing that, in the event, turns out to be not disposed of. Fcr Sir W. 
Gra7it in Ccmibriilgev. Bouse, 8 Yqs., {25). Y . 

(e) The residuary legatee takes, not only what is undisposed of by the ex- 
pressions of the will, but that which becomes undisposed of at the 
death, by disappointment of the intentions of the will. Per Leach, Y, 
G. in Jones v. Mitchell, 1 Sim. and Stu. 294. Z 

{d) It is only a general residuary bequest that passes everj'thing not disposed of, 
whether the te.stator has not attempted to dispose of it, or whether 
the disposition fails by lapse or any other event, Bernard v. Mmshall, 
Jhons 276 ; Baton v. Or^im'od, 1893, 3 Ch. 348. A 

(e) The residuary legatee in order to take the whole, must bo a general legatee ; 
for, if the testator confines the residue to what may remain after 
certain deductions, the residuary legatee becomes a specific legatee. 
Per Lord Oottenham in Fasimi v. Apple ford, 5 My. and Or. 56. B 

(/) A residuary clause will comprise all property which is not efiectually disposed 
of by the will, whether by reason of lapse, remoteness of the bequest 
or otherwise. Bernard v. Mmshull, 1 John. 276 ; Leakey. Bobinson, 

2 Mer. 392. C 

(4) Residuary legatee, entitled to both moYeable and immoveable property in 

India. 

Under a residuary bequest, a legatee in India is entitled to immoveable as well 
as moveable property. 22 W.E. 174. D 

(5) General residuary bequest carries intermediate income. 

A general residuary bequest, contingent in terms, carries the intermediate in- 
come, which is not undisposed of, but accumlates. Trevanioti v. 
Vivian, 2 Ves. Sen. 430. E 

(6) Residuary gift of real and personal estates carries intermediate income. 

Although a devise of real estate does not carry the intermediate rents and pro- 
fits until the period of vesting, a gift of the testator’s real and per- 
sonal estate, though contingent in terms, carries the intermediate 
rents and profits of the real estate, as well as the income of the per- 
sonal estate. Stephens y, Stephens, Voresb, 228 ; Ackers y. Phipps, 3 
Gl. and E. 691 : cited in Hawkins, 45. F 

(6) Illustration (a). 

Where the payment of legacy is postponed to the legatee attaining a particular 
age or marrying, interest is payable on it from death of testator till 
date of payment. HiscocJe y. Ladder, 1909, 2 Gh. 341; see Illus. (a). G: 
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Exception.” 

(1) Rules as to contingent legacies. 

As to this, see notes under S. 124, sMjp?*a. H 

(2) niustratioa(6), meaning. 

The ineaning of Illustration (6) is, that the iucomo falls into the residue to 
accumulate for the benefit of the residuary logatoo, or for the executor 
or next-of-kin of the testator upon the event of the residuary legatee’s 
death before the legacy vests in him, or for such other person as 
may on that contingency be named to take. See Gree^i v. EJeins, 2 
Atk. 472. I 

130 . Where no time has been fixed for the 
payment of a general legacy, interest begins to 
run from the expiration of one year from the tes- 
tator’s death. 

Exceptions. — (1) 2 Where the legacy is bequeathed in satisfac- 
tion of a debt, interest runs from the death of the testator. 

(2) 3 Where the testator was a parent or a more remote an- 
cestor of the legatee, or has put himself in the place of a parent 
of the legatee, the legacy shall bear interest from the death of the 
testator. 

(3) ^ Where a sum is bequeathed to a minor with a direction 
to pay for his maintenance out of it, interest is payable from the 
death of the testator. 

(Notes). 

General. 

Corresponding Indian Law. 

This secfciou corresponds to S. 311 of the Indian Succession Act, X of 1866. J 
1. — ” Interest when no time fixed for payment of general legacy.” 

(1) General legacy, defined. 

As to this, see notes under S. 3, sttpra. K 

(2) Mule in section is based on English Law. 

(а) The rule in S- 130 is based on the English cases of Wood sr. Penoyre, 13 

Ves. 333; Qihson w. Bott, 7 Ves. 96, cited in 11 Will. Exors., 10th 
Ed., 1163. I, 

(б) General legacies in their nature carry interest, such interest being comput- 

ed from the time at which the principal is actually due and payable, 
II Will. Exors,, 10th Ed., 1163. H 

(3) Mule in section not affected by a direction to pay legacy “ as soon as possible.” 

The above rule is not affected by a direction in the will to pay the legacy “ as 
soon as possible. ” Webster v. Male, 8 Ves, 410 : Bmsofi v. Maude, 
Q- Madd. 16, dted in Ibid. ^ 


Interest when no 
time fixed for pay- 
ment of general 
legacy l. 
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1 . — “ Interest when no time fixed for payment of general legacy ^’—{Cld,). 

(4) Rule in section applies even though assets unproductiye. 

A general legacy carries interest from the expiration of one year from the tes- 
tator’s death, although payment be, from the condition of the estate, 
impracticable, and although the assets have been unproductive. Wood 
V. Penoyre, 13 Ves 334 ; Pearson v. Pearson, 1 Sch, & Lef. 10, cited 
in II Will. Exors., 10th Ed., 1165. O 

(5) The year’s time is counted from death of testator. 

Thus, where a legacy was given to A, to be paid at 21, and if ho should die 
before 21, then to B, and A died before 21, several years after the 
testator ; it was /«eZd that, B was entitled to interest on the legacy 
from the death of A, A having died more than 1 year from the death 
of the testator. Laundy v. Williams, 2 P. Wms, 481. P 

2. Exception {I). ” 

(1) Exception (1) — Legacy in satisfaction of debt. 

(a) Exception (1) to S. 130 is based on the English case of Clarice v. Sewell 
3 Atb. 99. Q 

(5) Poe an Indian case in which Exception (1) was applied, see 26 M. 361. R.' 

(2) But legacy in satisfaction of defat of another does not come within the exception. 

But, where the legacy is in satisfaction of the debt of another person, interest 
is not so payable. Aslcew v, Thompson, 4 K. & J. 620. S 

3. ~“ Exception (2). ” 

(1) Exception (2) — Legacy by parent or person in loco parentis. 

Exception (2) is based on the English cases of Wilson v. Maddison, 2 Y. & 0 . 
Ch. 0. 372 ; Bechford v. Toiin, 1 Ves. Sen. 310 ; Cricltett v. Dolby, S 
Ves. 13. T 

(2) Person in loco parentis, described. 

(<») A person m Zoco jpamzfis to a child is a person who means to put himself 
■ in the situation of the lawful father of the child, with reference to the 
father’s office and duty of making a provision for the child. Poxoys 
V. Mansfield, 3 My- and Or. 359. D 

(5) Mothers, groat uncles, uncles, grand parents, and putative fathers are not 
to be considered in loco parentum, unless they have intended to 
assume the office and duty of a parent. II Will, Exors., 10th Ed., 
1077. ¥ 

(c) A person may stand m Zoco parentis to a child, though living with and 

maintained by the father. Powys v. Mansfield, 3 My. & Or. 359, W 

(d) A grandfather, making provision for his son’s daughter, a minor, the son 

himself being alive, is not a person in loco parentis to that daughter. 
7 Bom. L.R. 299. X 

(3) Where infant is en ventre as testator’s death. 

If the infant is en ventre sa weifc at the testator’s death, interest will run only 
from his birth, EateZins v. iJawZws, .2 Cox, 425, ¥ 

41 * , 
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3. — “ Bxception (2) ” — {Conchided). 
f4) Exception not confined to legitimate children. 

Exception (2) is not confined to legitimate children only, Newman v. Bateson, 
3 Svvanst. 689, woi /oZtoumfif ; 7jo2OTn!e.s V- /jOj/nifZcs, 15 Ves. 301. Z 

(5) Exception does not extend to adults. 

The Exception is confined to legacies in favour of infants and is not extended, 
to adults or even wife. Raven v. White, 1 Swanst. 553 ; Wall v. Wall, 
15 Sim. 513 ; Stent v. Robinson, 12 Ves. 4G1 ; Re Whiti alter, 21 Gh. 
D. 657. A 

(6) Exception (2) to S. 130 compared with Exception to S. 131. 

While Exception to S. 131 requires the legatee to ho a minor, there is no such 
provision in Exception (2) to S. 130. B 

4. — “Exception {3}.” 

(1) Exception (3)— Legacy to minor with direction to pay maintenance. 

Exception (3) is based on the English cases of Re Richards, 8 Eq. 119 ; Pich- 
loiclt V. Qibbes, 1 Beav. 271 ; Newman v. Bateson, 3 Sw. G89 ; Chidgey 
V. Whitby, 41 L.J. Oh. 699. C 

(2) Exception not confined to minors related to testator. 

Exception (3) is not confined to minors related to the testator. See 
Majumdar, 664. D 

(3) Exception does not apply where gift is not to infant directly. 

Exception (3) does not apply where the gift is not made to the infant directly. 
Thus, where a testator gave the income of legacy to his daughter-in- 
law during her widowhood subject to the obligation of maintaining 
and educating her children, held, the legacy did not carry interest from, 
the date of the testator’s death. Adams v. 1908, 1 Oh. 379. E 

131, Where a time has been fixed for the payment of a gene- 
ral legacy, interest begins to run from the time so 
fiSi?^ fixed. The interest up to such time forms part 
of the residue of the testator’s estate. 

Exception 2. — Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
of the legatee, and the legatee is a minor, the legacy shall bear 
interest from the death of the testator, unless a specific sum is given 
by the will for maintenance, or unless the will contains a direction 
to the contrary, 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 312 of the Indian Succession Act, X of 1865, but 
contains in addition the words “or unless the will contains a direction 
to the contrary” at the end of the section, F 
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l.—‘* Interest when time fixed.” 

(1) Rule in section is based on English Law. 

The rule in S. 131 is based on the English cases of Heath v. Perry, 3 Atk. 101; 
Tyrrell v. Tyrrell, 4 Yes. 1 ; Earley v. Bollinr/haiu, 24 ; Boav. 44S. G 

(2) Where time fixed has arrived in testator’s life-time. 

Where the time fixed has arrived in the lifetime of the testator, the legacy will 
carry interest from his death. Coventry v. Higgins, li Sim, 30. H 

2.— “Exception.” 

(1} The Exception is based on English law. 

The Exception to the section is based on the English cases of Acherley v. 
Vernon, 1 P. Wms. 183 7fi« v. ifiW, 3 V. andB. 1S3 ; Mills liobar Is, 
1 Euss. and M. 655 ; and see other cases cited in II Will. Exors., lObh 
Ed., 1268. I 

(2) Scope of the Exception. 

The rule in the Exception is not extended in favour of nephews and nieces, 
or of grandchildren, unless the testator was m loco parentis, 
Haughton v. Harrison, 2 Atk. 330 ; Butler v. Freeman, 3 Atk, 68 ; 
Grickett v. Dolby, 3 Yes. 10, cited in 11 Will. Exors., 10th Ed. 1169. J 

(3) Person fa /oco psrejfi^/s, described. 

As to this, see notes under S. 130, supra. K 

(4) Where specific sum given by the will for maintenance— Effect. 

Where the legatee is a child of the testator, and a specific supa is given by 
the will for maintenance, no greater allowance can oe claimed for 
that purpose, although it is less than the usual rate of interest upon 
the legacy. Hearle v. Greenbank, 3 Atk. IIQ ; Long v. Lo7ig, 3 Yes. 
286n ; Ellis v. Ellis, 1 Sch. andLef. 1 ; Be George., 5 Gh. D. 837, 
cWetZinllWill. Exors., lObh Ed., 1168. L 

(5) When such sum may be increased. 

The allowance may be increased in a special case, as where it is insufficient 
for a reasonable maintenance, and where the legacy is vested. Ayns- 
worth Y. Pratchett, 13 Yes. 321 •, Turner v. Ttmior, i Sim. 4:30. M 

(6) Analogous rule in English Law in the case of legacies payable in fiituro. 

In English Law, legacies payable infuturo, though not given by a parent or 
person in loco parentis, will carry interest where there appears an 
intention on the part of the testator that the legatees shall bo main- 
tained out of the property bequeathed to them. Leslie v. Leslie, Gas. 
Temp. Sugd. 1 ; Baddy v. Dawes, 1 Keen 362, cited in II Will, 
Exors,, lObh Ed., 1169. K 

(7) Second exception to rule in section—Where fund directed to be severed from 
testator’s death for benefit of legatee. 

In English Law, there is a second exception to the rule in the section where a 
fund is severed immediately by the testator's direction from his death 
for the benefit of the objects of the gift in which case, the gift will 
carry the mferiw income. Be. Dickson, 29 Oh. D. 331 ; Be Inman, 
1893, 3 Oh. 518 ; Be Clements, 1894, 1 Oh. 665 ; lie Woodin, 1895, 2 
Ch. 309 , cited in II Will. Exors., 10th Ed . , 1 167 . 0 
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ts. 313,] Tn ^ . , 132. The rate of interest shall be six per 

Rate of interest 1 . 

cent, per annum. 

(Notes). 

Oeneral. 

Corresponding Indian Law. 

This section corresponds to S- 313 of tho Indian Succession Act, X of 18G5 
with the words “ six per cent.” used in place of tho words “ four 
cent.” of the latter section. 

t.~“ Rate of interest.” 

(1) English Law, like the Succession Act allows only 5 per cent. 

See 11 Wills. Exors. 10th Ed. 1171. Q 

(2) When interest at S per cent, will be allowed as against the executor in 
English Law, 

Interest at 5 per cent will he allowed as against the executor, when tho pro- 
perty has been employed by him in trade. Heathcote v. Hulme, 1 
Jac. and Walk. 122; Williams v. Powell, 12 Beav. 461, cited in Ibid, R 

(3) When compound interest will be allowed in English Law, 

The interest allowed is only simple, except under particular circumstances, 
when the Court will allow compoimd interest, as where there is an 
express direction in the will that the execixtor should lay out the 
fund to accumulate aud he neglects to do so. Baphcel v, Boehm, 11 
Ves. 92 ; 13 Ves. 590 and see other cases cited, in TI Will. Exors,, 10th 
Ed., 1172. S 


, but 
■ per 
P 


[S. 314.3 


133, No interest is payable on the arrears of an annuity 1 with- 


No interest on 
arrears of annuity 
within first year 
after t o s t a t o r’s 
death. 


in the first year from the death of the testator, 
although a period earlier than the expiration of 
that year may have been fixed by the will for' 
making the first payment of the annuity. 


(Notes). 


Corresponding Indian Law. 


General. 


This section corresponds to S. 314 of the Indian Succession Act, X of 1865. 



/. — “No interest is payable on the arrears of an annuity.” 

(1) Annuity, defined. 

As to this, see notes under S. Ill, SMpm. U 

(2) Exceptional cases where interest is payable on arrears of annuity. 

i. Where the person charged with the payment of tho annuity has incurred 

a forfeiture by non-payment. Ferrers y. Ferrers, Gas. T'omp ; Talb, 
2. Y 

ii. Where the amiuitant has held some legal security, which ho might have 

made available for the payment of interest. Torre v. Brown, 5 IT. 
L.C. 578. W 

iii. Where the arrears has accumulated by the misconduct of the party, 

bound to pay. {Ibid.) X 
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135. Where a sum of money is directed to be 
invested to produce an annuity, interest is payable 
on it from the death of the testator. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 315 of the Indian Succession Act, X of 1805. 

N.B. — See notes under S. 123, szipm. Y 

CHAPTEE XII. 

Op the eepueding op Legacies. 

N.B. — The provisions in Chap. XII as to an executor apply also to an adminis- 
trator with the will annexed. See S. 148, ^nf)■a. 

135. An executor who has paid a legacy under the order of a 

Refund of ie<^acy Judge is entitled to call upon the legatee to refund 

paid under Judge’s in the event of the assets proving insufficient to 

orders 1. i • 

pay all the legacies. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 316 of the Indian Succession Act, X of 1865, Z 
Refund of legacy paid under Judge^s orders,” 

Executor’s right to demand refund of legacy paid M/Kfer corap uis/ow. 

Where an executor has paid a legacy under the compulsion of a suit, ho can 
compel the legatee to refund, in case of a deficiency of assets. Neio- 
man v. Barton, 2 Vern. 205 ; Noel v. Robinson, 2 Vontr. 368, cited 
in II Will, Exors., 10th Ed., 1188. A 

136. When an executor has voluntarily paid a legacy, he cannot 

No refund if paid upon a legatee to refund in the event of the 

voluntarily 1. assets proving insufficient to pay all the legacies- 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 317 of the Indian Succession Act, X of 1865. B 
1.—” No refund if paid voluntarily.” 

Executor cannot demand refund of legacy paid voluntarily. 

Whenever an executor pays a legacy, the presumption is, that ho has sufficient 
to pay all legacies, and the Court will oblige him, if solvent, to pay 
the rest ; and not permit him to bring a bill to compel the legatee, 
whom he voluntarily paid, to refund. Per Sir John Strange, M.E. 
in Orr v, Xaiws, 2 Yes. Sen. 194. ' C 


Interest on sum 
to bo inve.sted to 
produce annuity. 


[S. 315.] 


[S. 316.] 


tS. 317.] 
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[S. 318,] 137. When the time prescribed by the will for the perform- 

ance of a condition has elapsed, without the 
Refund when leg- condition having been performed, and the executoi^ 
performance of con- has thereupon, without fraud, distributed the 
thG°timraiiowec^^^ assets, in such case, if further time has, under the 
second clause of this section, been allowed for the 
performance of the condition, and the condition has been performed 
accordingly, the legacy cannot be claimed from the executor, but 
those to whom he has paid it are liable to refund the amount. 

Where the will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before the 
legacy is enjoyed, or as a condition upon the non-fulfilment of 
which the subject-matter of the bequest is to go over to another 
person, or the bequest is to cease to have effect, the act must be per- 
formed within the time specified, unless the performance of it be 
prevented by fraud, in which case such further time shall be allowed 
as is requisite to makeup for the delay caused by such fraud. 

(Notes). 

General. 

Corresponding Indian Law, 

(a) Tho first para of this section corresponds to S. 318 of the Indian Succession 

Act, X of 1865 ; and the second para, to S. 124 of that Act. D 

(b) The second para of the section may also be compared with S. 34 of the 

Transfer of Property Act, IV of 1882. E 

(c) But while S. 84 of the Transfer of Property Act speaks of the fraud “ of a 

, ' person who would be directly benefited by non-fulfilment of the 

condition.” There are no similar words in S. 137>.of the Probate and 
Administration Act. This omission seems to bo intentional. See 
20 0. 15. F 

(d) The second para of S. 137 may also be compared with S. 18 of the Indian 

Limitation Act, IX of 1908, as to the effect of fraud. G 

i.— “ Refund when legacy becomes due on performance of condition 
within further time allowed.” 

(1) Assets, meaning. 

As to this, see notes under S.. 62, sztpm. ^ ^ ^ 

(2) Principle of the second para of the section. 

The principle of the second para of S. 137 is that as no man can take advantage 
of his own wrong, relief is given to the party to whose interest it is 
that the condition should be fulfilled. Shop, and Brown, 6th Ed., 

' ^ 109, citmg Edwards v. Aberayrdn^ M.I. Society, 1 Q.B.D. 563. I 
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t. — Refund when legacy becomes due on performance of condition 
within further time allowed ’’—{Concluded], 

(3) “ Specified time,” how computed. 

In computing the time for the purpose of ascertaining whether the condition 
had been performed within the specified time, the day of the testator’s 
death is excluded, as the legatee could not bo expected to begin the 
deliberation which was to govern the election to be made ultimately, 
Lester v. Qarlmul, 15 Ves. 248 ; Gorst v, Loiandes, 11 Sim. 434, J 

(4) Whether “specified time” can be construed as reasonable time. 

(а) Where a legatee is required to perform a certain act within a certain time, 

he is entitled to a reasonable time in which to perform the condition. 
Simpson v. Vickers, 14 'Ves, 341 ; Paine v. Hyde, 4 Beav. 468 ; Wilkins 
V. Knipe, 6 Beav. 273. K 

(б) But the observance of the time mentioned in the condition may in any case 

be material to the due performaace of it, I Will. Exors., 10th Ed., 
1014. L 

(e) Thus, where the condition was that the legatee shall return within a time 
specified and personally apply for his legacy, it was held that the con- 
dition must be performed within the time limited. Haiokcs v. Bald- 
win, 9 Sim. 355. M 

(5) Executor not bound to give notice to legatee of the terms of the legacy. 

The executor owes no duty to the legatee to give notice of the terms of the leg- 
acy even though he takes a beneficial interest in the legacy on the 
breach of the condition. Be Lewis, 1904, 2 Oh. 656. . N 

(6) Illness or ignorance of legatee no excuse for non-parforraance of condition. 

(a) Except in case of fraud, neither ignorance, illness nor neglect on the part 

of the executor to inform the legatee, can excuse the latter from not 
complying with the direction so as to entitle him to the gift. Per 
Wriokons V,0. in In re Hodges , Legacy, 16 Eq, 92 (96) ; see, also, 
Astley V. Earl of Essex, 18 Eq, 290 (297), 0 

(b) The performance of the condition is not afiected by the ignorance of the 

legatee, the principle being that a person who takes by gift under a 
will cannot plead want of knowledge of the contents of the will as 
an excuse for not complying with its provisions. Astley v. Earl oj 
Essea:, 18 Eq. 290 . PowjeZZ V. Ea?(jZ<3, 18 Bq. 243. P 

(c) But this rule does not apply where the devisee is the heir, who has a title 

independent of the will. Doe d, Kenrick v. Lord Bunclerk, 11 East 
667. q 

(7) Definition of fraud. 

(а) As to this, see S. 17 of the Indian Contract Act, IX of 1872. R 

(б) Fraud is a false representation of fact, made with a knowledge of its 

falsehood, or recklessly, without belief in its truth, with the inten- 
tion that it should be acted upon by the complaining party, and 
actually inducing him to act upon it. Sir William Anson, S 
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138. when the executor has paid away the assets in legacies, 
Wheneaciiicgatec afterwards obliged to discharge a debt of 


compellable to re- 
fimdin proportion 1. 


which he had no previous notice, he is entitled to 
call upon each legatee to refund in proportion. 

(Notes). 

General, 


(1) Oorresponding Indian Law. 

This section corresponds to S. 319 or the Indian Succession Act, X of 1S65. S-1 

(2) Section based on Williams. T 

S. 138 is based on William’s Executors. See II Will, Bxors., 10th Ed., 1188. 

. citing, Nelthorpe v. Biscoe, 1 Ohanc, Oas, 136 ; Davis v. Davis, 8 Vin. 

Abr, 423 ; Doev. Otiy, 3 East 120 (123). U 


When each legatee compellable io refund in proportion.” 

(1 Executor paying with notice of debt cannot demand refund. 

An executor cannot compel residuary legatees to refund if he has paid over the 
assets tvith notice of a debt. Jervis v. Wolferstan, 18 Eq^. 18. Y 

(2) Notice of contingent liability is not such notice as is contemplated by the section . 

A notice of a possible remote contingent liability is not sufficient to disable an 
executor from recovering back the assets when it afterwards ripens 
into a debt, c.g., a liability for calls on shares. Whittaker v. Kershaw, 
45 Ch.D. 320. W 

(3) Want of notice of debt will not perse excuse executor from payment. 

As to this, see notes under S. 104, supra. X 

(4) “Assets,” meaning. 

As to this, see notes under S. 62, supra. Y 


139. Where an executor or administrator has given such 
Distribution of notices as the High Court may, by any general 
rule to be made from time to time, prescribe, for 
creditors and others to send in to him their claims against the 
estate of the deceased, he shall, at the expiration of the time there- 
in named for sending in claims, be at liberty to distribute the assets, 
or any part thereof, in discharge of such lawful claims as he knows 
of, and shall not be liable for the assets so distributed to any person 
of whose claim he has not had notice at the time of such distribu- 
tion ; 

but nothing herein contained shall prejudice the right of any 
Creditor may follow creditor or claimant to follow the assets, or any 
part thereof, in the hands of the persons who 
may have .received the same .respectively. 
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(Notes). 

General. 

(1) Corresponding Indian Law, 

This section corresponds to S. 320 of the Indian Succession Act, X of 1865, but 
with the words “as the High Court may, by any general rule to be 
made from time to time, prescribe ” used in place of the words “as 
would have been given by the High Court in an administration suit ” 
of the latter section, Z 

(2) Corresponding English Law. 

In England by St. 22 & 23 Viet., C. 35, S. 29, Lord St. Leonards’ Act, after 
giving proper notices to send in all claims against the estate, an execut- 
or distributing the assets at the expiration of the time mentioned in 
the notices, is not liable for any debts of which he had no notice, with 
out prejudice to the right of any such creditor to follow the assets. A 

(3) Principle embodied in the section. 

The principle embodied in S. 139 is that the remedy is against those who have 
received the assets, and not against those who have parted with them. 
Per Malins, V. C. in Clegg v. Rowland, 3 Eq, 368, B 

/. — “ Distribution of assets.” 

(1) Failure to send in claim does not discharge executor who has notice otherwise. 

An executor with notice of a claim against the estate is not discharged by the 
fact that the person entitled to make the claim has failed to send in 
his claim. Markwell’s Case, 21 W.K. (Eng.) 135, C 

(2) Position of creditors on administration of estate fay Court. 

(a) The general principle governing the position of creditors of an estate under 

administration by the Court is that they will on due cause shown be 
let in at any time while the fund is in Court, even where the money 
has been apportioned and transferred to the Accountant-General for 
payment to them. 9 C.W.N. 167, referring to Lashley v. Eogg, 11 
Ves. 602; Hartwell v. Colvin, 16 Beav. 143; Angell v. Haddon, 1 
Madd. 529 ; David v. Frotvd, 1 Myl. and Gr. 200. D 

(b) But, when any creditor has been guilty of remissness in the assertion of 

hi.s claim, his default shall not be allowed to operate so as to prejudice 
or inconvenience others more diligent than himself. JSifZ., ci&tgr, 
Oattell V. Simons, 8 Beav. 243, E 

(c) The legal position of a creditor who for some reason or other has been ex- 

cluded from a first dividend and .subsequently getfi his claim admitted 
to ihe schedule so as not to disturb past dividciuis, is, that if further 
assets come in, he is entitled to have a preferential dividend paid to 
him out o£ such assets before any further dividend i.s paid. Ibid., 
citing, Snee v. Prescott, 1 Atk. 246. F 

(d) See also S. 39, Provincial Insolvency Act, III of 1907, and S. 72, Presidency 

Towns Imsolvency Act, in of 1909. ’ Cr 

(3) Practice of the Madras High Court as to advertisement for creditors. 

According to the practice of the Madras High Court, every advertisement for 
creditors or other persons having any claims upon, or interest in, the 
distribution of any assets to be administered by the Court, which is 
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L—“ Distribution of assets”— {Comluded). 
issued pursuant to any decree or order, shall direct every such creditor 
or other person, -withia a time to bo thereby fixed, to send to the 
Registrar his name and address and full particulars of his claim or 
interest, and a statement of liis account and the nature of the security 
(if any) held by him and shall appoint a day for ad judicating on the 


claims. Madras H.C.O.S. Rule No. 362. H 

(i) Practice of the Calcutta High Court. 

For similar practice of the Calcutta High Court and form of advertisement for 
creditors, see Belchamber, pp. 254 and 411. I 

(5) Distribution of assets after advertisement by the Administrator-General. 

As to this, see S. 28, Act II of 1S74. J 

(6) “ Assets,” meaning. 

As to this, see notes under S. 62, supra. K 

(7) High Court, definition. 

As to this, see notes under S. 52. mpra. L 


[B. 321.3 150. A creditor who has not received payment of his debt m^y 

Creditor may call legatee who has received payment of 

upon legatee to his legacy to refund, whether the assets of the 
testator’s estate were or were not sufficient at the 
time of his death to pay both debts and legacies, and whether the 
payment of the legacy by the executor was voluntary or not. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 321 of the Indian Succession Act, X of 1865. M 

(2) Section copied from Williams. 

S. 140 is extracted from Williams on Plxecutors. See II Will. Exors., 10th 
Ed., 1189; citing Hodges v. Waddingtan, 2 Ventr. 360; Noel v, 
Robinson, 1 Vern. 94; Newman y. Barton, 2 Vorn. 205 ; Gillespie v, 
Alexander, 3 Russ. Ch. C, 136; March v. Btissell, 3 M. & Or. 81 ; 
NoUev. Brett, 24 Bcav. 499; Jervis v. Wolferstan, 18 Eq. 18; 
Hunter v. Young, 4 Ex. D. 256 ; Thomas v. Griffith, 2 GifE. 504. H 

/. — “Creditor may call upon legatee to refund. ” 

(1) Unsatisfied creditor has no lien or charge on the assets. 

An unsatisfied creditor has no lion or charge on any assets, and persons deal- 
ing with the executor in good faith are entitled to look to him alone, 
not being bound to ascertain that all debts have been discharged. 
Graham v. Drummond, 1896, 1 Oh. 908. 0 

(2) Creditor’s right to demand refund not lost by want of notice on executor’s 
part. 

The creditor’s right to call upon a legatee to refund exists even though the 
assets were handed over to the legatee fay the personal representative 
in ignorance of the creditor’s demand. March v. Russell, 3 M. & Cr, 
3L P 
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Creditor may call upon legatee to refund’*— (Concluded). 

(3) Greditop’s right to demand refund how lost. 

(ffl) Thiis right may be lost bj' laches, acquiescence or such a, course of dealing 
as would render the assertion of such right inequitable. Ridgioay v. 

Neiosiead, 30 JjJ.Gh.SaQ, ' Q I 

(b) It may also be barred by limitation. See Art. 43, Indian Limitation Act, 

IX of 1908. R 

{4) Amount which late-cominf cpeditop is entitled to receive out of funds adminis- 
tered by Court, 

Where an estate is administered in Court, a creditor coming in after .some 
legatees have received their legacies in full, and while there are some 
funds in Court to be paid to other legatees, is entitled to recoi%'e only 
a proportionate share of the debt and will have to seek payment of the 
rest of the debt from the legatees fully paid. Gillespie v. Alexander^ 

3 Russ. Chanc. Cas. 130; explained in Davies v. Nicolsan, 2 De.G. & 

J. 693 ; cifed in II Will. Exors,, 10th Ed., 1086, 1087. S ; 

(5) Remedy of creditor coming in after distribution under order of Court. I 

If a creditor does not come in till after the executor has paid away the residue I 

in pursuance of the judgment in an administration suit, he is not I 

without remedy, though he is barred from the benefit of that judg- j 

ment. If he wants to compel the legatees to refund, he must do so j 

by suit. He cannot proceed against the executor where the distri- I 

bution has been under the order of the Court or after advertisement J 

in pursuance of the statute. IT Will. Exors., lOfch Ed., 1085. T I 

(6) Creditor has a right to follow assets in the hands of legatees and executors. * 

Creditors have a right to follow assets in the hands of legatees, as well as of I 

executors. Hawhins v. Day, Harg. Mss, Ambl. 804 ; March v. Bussell, 

3 My. and Cr. 42 ; cited in II Will. Exors., 10th Ed., 1082. U 

(7) But not as against a bona fide purchaser for value from executor. 

An unsatisfied creditor cannot follow the assets into the hands of a purchaser 
for value from an executor also a legatee without notice of the exist- 
ence of unsatisfied debts or of any impropriety in the sale. 11 Will. s; 

Exors., 10th Ed., 1190; citing (?ra?inw V. Drummond, 1896, 1 Oh s 

868 ; DiZ7ce.s V, jSroadmeod, 2 Gifi. 113. ¥ 

(S) “ Assets, ” meaning. 

As to this, see notes under S. 62, s«pra. W ? 

(9) Limitation for a suit to compel a refund. 

The limitation for a suit to compel a refund under S. 139 or S. 140 by a 
person to whom an executor or administrator has paid a legacy or 
distributed assets, is three years from the date of payment or distribu- 
tion. Art. 43, Limitation Act, IX of 1908, X 


i 
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322.] 


131. If the assets were sufficient to satisfy all the legacies at 
the time of the testator’s death, a legatee who 
has not received payment of his legacy, or who 
has been compelled to refund, under the last 
preceding section, cannot oblige one who has 
received payment in full to refund, whether 
the legacy were paid to him with or without suit, although the 
assets have subsequently become deficient by the wasting of the 
executor. 

(Notes). 

Qeneral- 

(1) Corresponding Indian Law. 

This section corresponds to S- 322 of the Indian Succession Act, X of 1865. Y 

(2) Section copied from Williams. 

S. 1-11 is extracted from Williams’ Executors. See II Will. Exors., 10th 
Ed., 1190. Z 

“ When legatee, not satisfied or compelled to refund under 
S. 140 cannot oblige one paid in full to refund.” 

(1) When unsatisfied legatee has a right to demand a refund. 

If the assets had become deficient before the satisfied legatee was paid, the 
unsatisfied legatees may call upon him to refund. See Peterson v. 
Peterson, 3 Eq. Ill ; Doiosett v. Culner, 1892, 1 Gh. 210. A 

(2) No right to refund even where subsequent loss of assets is due to accident. 

An unsatisfied legatee has no right to compel a refund even where the loss of 
the assets has occurred, not by the conduct of the executor, but from 
merely accidental circumstances. Fenwich v. Clarice. 31 L.J. Ch< 
728, cited m Ibid. B 

(3) The rule in the section applies to residuary legatees and next-of-kin. 

{a) Similarly, where one of several residuary legatees or noxt-of-ldn, has 
received his share of the estate, the others cannot call upon him to 
refund if the estate is subsequently wasted : but not if the wasting 
took place before such share was received, II Will. Exors., 10th 
PId., 1191. G 

(6) In the above cases, the burden of proof lies on those who call upon the 
residuary legatee or next-of-kin to refund, to show that the wasting 

tookplace before the share was paid over. Ibid., cifm|7Pci{crso7iv. 

(4) Assets,” meaning. 

As to this, see notes under S. 62, sttpm. E 


When legatee, not 
satisfied or compel- 
led to refund under 
.section 140, cannot 
oblige one jjaid in 
full to refundb 
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152. If the assets were not sufficient to .satisfy all the legacies [s. 323.] 

. at the time of the testator’s deatli, a legatee who 

When unsatisfied , . i * -i ' ■ 

legatee must first has not recewed payment ot his legacy must 

he can call on a satisfied legatee to refund, 
first proceed against the executor if he is solvent ; 
but, if the executor is insolvent or not liable to pay, the unsatisfied 
legatee can oblige each satisfied legatee to refund in proportion. 

(Notes). 

General. 

(1) Corresponding Indian Law. 

This section corresponds to S. 323 of the Indian Succession Act, X of 1865. F 

(2) Section based on Williams. 

S. 142 is extracted from Williams’ Executors. See II Will. Exors., 10th Ed., 

1191 ; citing Walcot v. Hall, 1 P. Wms. 495 ; Gillespie v. Alexander, 3 
Russ. Oh. Gas. 133 ; David v. Frowd, 1 M. & K. 200. G 

(3) Principle of the section. 

The ground of the unsatisfied legatee having to proceed against the executor 
in the first instance is that the executor, by paying the one legacy, 
has admitted assets to pay all. {Ibid.) H 


153. The refunding of one legatee to another shall not exceed 


Limit to refund- 
ing of one legatee to 
another. 


the sum by which the satisfied legacy ought to 
have been reduced if the estate had been pro- 
perly administered. 


CS. 324.3 


Ilhtstration. 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to D. The assets 
are only 1,200 rupees, and if property administered would give 200 rupees to B, 400 
rupees to 0, and 600 rupees to D. 0 and D have been paid their legacies in full, leav- 
ing nothing to B. E can oblige 0 to refund 80 rupees, and D to refund 120 rupees. 


(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 324 of the Indian Succession Act, X of 1865. I 

Refunding to be 155- The refunding shall, in all cases, be [s. 325.] 

without interest 1 . without interest. 


(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 325 of the Indian Succession Act, X of 1865. J 
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1.— *^ Refunding to be without interest.” 

{!) Ordijiarily legatee compelled to refund shall not pay interest. 

It a legacy lias been erroneously paid to a legatee, who has no further proport}’' 
in the estate, the legatee, on being compelled to refund, shall not bo 
charged with interest. Per Lord Eldon in G-itfias V. SfeeZe, 1 Swanst. 
200, ciZcrt in II Will. Exors., lObh Ed., 1191. K 

(2) Exception to the aboire rule in English Law. 

But in English Law if the legatee is entitled to another fund making interest 
in the hands of the Court, justice must be done out of his .share by 
charging interest. {Ibid.) L 

N.B. — No such exception is recognised in S. 144. 

115. The surplus or residue of the deceased’s property, after 
Residue after payment of debts and legacies, shall be paid to 
£ pda^tHe^dua^y residuary legatee when any has been appoint- 
legatee 1. ed by the will. 

(Notes). 

Qenenal. 

(1) Corresponding Indian Law. 

This section corresponds to S. 326 of the Indian Succession Act, X of 1865. M 

(2) Combined effect of Ss. 117 and 1$5. 

The combined effect of Ss. 117 and 145 is that a residuary legatee becomes en- 
titled to the residue, after the e.xecutors have paid the testator’s 
debts and legacies, and that no legatee can insist upon being paid 
within a year from the testator’s death. 7 Bom. L.R. 765 (768). N 

1.—” Residue after usual payments to be paid to residuary legatee. ” 

(1) Residuary legatee, how constituted. 

As to this, see notes under S. 19, stipra. 0 

(2) Property to which residuary legatee entitled. 

As to this, see notes under S. 129, mpra. P 

(3) “Surplus” and ” residue” mean the same. 

As to this, see notes under S. 124, sztpm. Q 

(4) Not necessary that executor should convert all assets into money before 
residuary can claim his share. 

It is not correct to say that an executor must turn all the assets into money 
before a residuary can call for his share of the residue. Heirs Hidding 
V. De Villers, 12 Ap. Gas. 624. R 

(5) When the residue becomes ” free for enjoyment or divisible. 

Where the will is silent, the law says that as soon as on the expiration of “the 
executor’s year,” the executors have liquidated the estate, that is 
reduced it into possession, and paid the debts and legacies, the residue 
becomes ‘ ‘ free for enjoyment by the heirs’ ’ or in other words, “ divi- 
sible.” Whether it is actually divided or not is immaterial, if it is in 
a condition to he divided. 7 Bom, L.R. 755 (759) ; citing CoUisonY. 

. Barber, 12 Oh. D. 834 ; Spencer v. Duckworth, 18 Oh, D. G34. S 
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l.—“ Residue after usual paymeais to be paid to residuary legatee” 

—{Concluded). 

(G) When a residuary becomes “ proprietor” of his legacy. 

A rosiduai-y legatee does uot become ” proprietor” until alter adminiHtration 

has been comidetecl and the residue ascertained and made over to i 

him. 36 G. 28 (42)-12 C.W.N. 1065. T 1 

(7) General legacies have priority over residuary gift. ^ > 

(a) As a general rule, the residuary legatee is entitled to nothing, till all the 
particular legacies given by the will are satisfied in full. Theob., 6th 
. ■ "Ed., 811. ■ 'U' ■: ,1 

(&) So, a residuary legatee cannot call upon particular general legatees to abate. 

The whole personal estate not .specifically bequeathed must be exhaust- 
ed, before any of these legatees can be obliged to contribute anything 1! 

out of their bequests. II Will. Exors., 10th Ed., 1088. Y * 

(8) Residuary legatee has no right to call upon general legacies to abate. 

(а) A residuary legatee has no right to call upon general legacies to abate. : 

Purse V. Snaplin, 1 Atk. 418 ; Fonnereau v, Poyniz, 1 Bro. C.O. 478; ■ 

cifed in I Will. Exors., 10th Ed., 1088. W i 

(б) Thus, an annuity must be paid in full before a residuary legacy, unless i 

the annuity is directed to come out of the income of the estate and i 

not out of the corms, Croly v. Weld, 3 De. G.M.& G. 993 ; cited in I 

I Will. Exors., 10th Ed., 1088. X I 

. ' ■ ■ I 

(9) Annuities have priority over residuary gift. i 

As to this, see notes under S. Ill, supra. Y I 

Ii5-A. Where a person not having his [s. 326-A.3 
domicile in British India has died leaving assets 
both in British India and in the country in which 
he had his domicile at the time of his death, ! 

and there have been a grant of probate or letters of adminis- 
tration in British India with respect to the assets there and a grant I 

of administration in the country of domicile with respect to the 
assets in that country, : I 

the executor or administrator, as the case may be, in British j 

India, after having given such notices as are mentioned in section 189 
find after having discharged, at the expiration of the time therein I 

named, sucli lawful claims as he knows of, 

may, instead of himself distributing any surplus or residue of 
the deceased’s property to persons residing out of British India 
who are entitled thereto, transfer, with the consent of tlie executor 
or administrator, as the case may be, in the country of domicile, [: 

the surplus or residue to him for distribution to those persons. r 


Transfer of assets 
from British India 
to executor or ad- 
ministrator in coun- 
try of domicile for 
distribution 1. 
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(Old Act). 

Act II. of 1890 : — S. 16 of this Act inserted, S. 145'A. 

(Notes). 

General. 

Corresponding Indian Law. 

This section corresponds to S. 326-A of the Indian Succession. Act, X of 1865. Z 
“ Transfer of assets from British India to executor or administrator 
in country of domicile for distribution.” 

(1 Domicile— Definition of. 

(ft) Domicile is that place in which a person’s habitation is fixed without any 
present intention of removing therefrom. Storey. 

(6) A person’s domicile is in general the place or country which is in fact his 
permanent home, but is in some cases the place or country which, 
whether it be in fact his home or not, is determined to be his home 
by a rule of law. Dicey’s Conflict of Laws, 2nd Ed., p. 82. 

(c) Domicile is a residence at a particular place accompanied by positive or 

presumptive proof of an intention to remain there for an unlimited 
time. Phillimore. 

(d) Domicile is the place of principal establishment. Code Napoleon : 

(e) The idea of domicile co?nprises : — 

(i) The fact of residence in a particular place. 

(ii) An animus or intention of remaining there for an indefinite or unlimit- 

ed time [animus manendi), and 

(iii) An animus relinqucndi or intention to abandon a former domicile, 

whether of origin or of choice. 

The domicile whether of birth or of choice of a person i.s to be ascertained 
from the physical fact of actual residence and from the surrounding 
circumstances as to the animus manendi (remaining) or relinqucndi 
(abandoning), Eversley’s Domestic Eelations, 3rd Ed., 472. 

(/) Per Lord Westbury : — It is a settled principle that no man shall be with- 
out a domicile, and to secure this result, the law attributes to every 
individual as soon as he is born, the domicile of his father, if he is 
legitimate, and the domicile of the mother, if illegitimate. This is 
the domicile of origin. 

When another domicile is put on, the domicile of origin is, for that purpose 
relinquished, and remains in abeyance during the continuance of the 
domicile of choice- It revives and exists whenever there is no other 
domicile and it does not require to be regained or reconstituted ariinras 
et facto in the manner which is necessary for the acquisitio.u of a 
domicile of choice. 

Domicile of choice is a conclusion or inference which the law derives from the 
fact of a man fixing voluntarily his sole or chief residence in a particu- 
lar place, with an intention of continuing to reside there for an un- 
limited time. There must be a residence freely chosen, and not pre- 
scribed or indicated by any. external necessity, , Audit must be residence 
fixed, not for a limited period, or particular purpose, but general and 
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I . — ‘ ‘ Transfer of assets from British India to executor or administrator 
in country of domicile for distribution”— {Conchided). 

indefinite in its future contemplation. It is true that residence 
originally temporary or intended for a limited period, may afterwfirds 
become general and unlimited, and in such a case, so soon as the 
change of purpose or aninms manendi can be inferred, the fact of 
domicile is established. v. Udwy, 18C9, H.L. Sc. 441. A 

(2) Matters to be considered in determining a man’s domicile. 

(a) It is always material in determining what is a man’s domicile to consider 

where his wife and children live and have their permanent place of 
residence and where his establishment is kept up. Platt \\ Attorney- 
General of Neto South Wales, B A.C. 3.3G ; in II Will. Exors., 
10th Ed., 1261 (Notes). B 

(b) A person who is not bound in duty to live in the capital permanently, but 

has a residence therein, and also has a mansion houise in the country 
and resides there permanently, and only resorts to the metropolis for 
any particular purpo.se shall be considered domiciled in the country, 
Somerville v. Somerville, 5 Ves. 750 (789) ; cited in II Will. Exors., 
10th Ed., 1262 (Notes). C 

(c) A marohant whose business lies in the metropolis shall be considered as 

domiciled there, and not at his country residence. Somerville v. 
Somerville, 5 Ves. 750 (759) ; cited in Ibid. D 

(d) As to how the domicile is determined, when a man has more residences 

than one, see Forbes v. Forbes, Kay. 341 ; cited in II Will. Exors., 
10 Ed., 1266 («). E 

(3) Rules of the Indian Succession Act on domicile and its change. 

(i) The domicile of origin prevails until a new domicile has been acqiiired. 

(S. 9 Act X of 1865.) F. 

(ii) A man acquires a new domicile by taking up his fixed habitation in a 

country which is not that of his domicile of origin. (S. 10. Act X of 
1865). G 

(iii) A new domicile continues until the fomer domicile has been resumed 

or another has been acquired. (S. 13, Act X of 1865.) H 

(4) British India, definition. 

As to this, see notes under S. 1, szipra. H-1 

CHAPTEE XIII. 


Of THE Liability op an Executor op Administrator 
FOR Devastation, 

146. AVlieii an executor or administrator misapplies the estate [s. 327.] 
Liability of exccu the deceased, or subjects it to loss or damage, 


tor or administrator 
for devastation 1 


he is liable to make good the loss or damage so 
occasioned. 


Illustrations. 

(a) The executor pays out of the estate an unfounded claim. He is liable to make 
good the loss caused by the payment. , 

43 
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(&) The deceased liad a valuable lease renewable by notice, which the executor 
neglects to give at the proper time. The executor is liable to mate good the loss 
caused by the neglect. 

(c) The deceased had a lease of less value than the rent payable for it, but termin- 
able on notice at a particular time. The executor neglects to give the notice. He i.s 
liable to m.ako good the loss. 

(Wotes). 

General. 

Copreaponding Indian Law. 

This section corresponds to S. 327 of the Indian Succession Act, X of 1S65. i 

L— “Liability of executor or administrator fot devastation.’’ 

(1) Devastavit, deMed. 

A deuasifmt is a mismanagement of the efstate and effects of the deceased, in 
squandering and misapplying as assets contrary to the duty imposed 
on them, for which executors or administrators shall answer out of 
their own pocket as far as they had, or might have had, assets of the 
deceased. II Will. Exors., 10th Ed., 1434, citing Bao. Abr. J 

(2) Principles of liability of executors and administrators for devastavit. 

The principle on which the liability of executors and administrators for 
devastavit are founded are : — (i) That in order not to deter parsons 
from undertaking these offices, the Court is extremely liberal in 
making every possible allowance and caution to hold executors and 
administrators liable on slight ground, and (ii) That care must bo 
taken to guard against an abuse or their trust, II Will. Exors., 10th 
Ed., 1435. K 

(3) Devastavit by direct acts of abuse. 

A charge of devastavit may be incurred by direct acts of abuse ; e.g., applica- 
tion of the assets to the satisfaction of the executor’s own debt to a 
third party ; collusive sale of the testator’s goods at an under- value. 
II Will, Exors., 10th Ed., 1435 : See Nugent v. Gifford, 1 Atk. 463 ; 
Scott V. Tyler, 'i. Dick. 725 ; Bice v. Gordon, 11 Beav. 265. L 

(4) When a disposing of the assets to the executor’s own use is not a devastavit. 

A disposing of the goods of the testator to the executor’s own use is no 
devastavit if he pays the testator’s debts to the value, with his own 
money, in such order as the law appoints. Merchant v. Driver, 1 
Saund. 307. . M 

A charge of devastavit mivy be incurred by mal -ad ministration, e.g., misappli- 
cation of assets in undue expenses for the funeral ; payment of debts 
out of legal order ; assent to or payment of a legacy where there is no 
fund sufficient for creditors. II Will. Exors., 10th Ed., 1436. See 
Hundcoc/fi v. PodMtore, 1 B. (& A. 260. N 

(6) Liability for improper distribution of assets. 

An administrator who pays such debts a$ he k'noios of otherwise than equally 
and rateably as far as the ckssets of the deceased ivill extend as 
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required by S. 104, is jpersoiiaZZ^ liable for any loss occasioned to a 
creditor of the deceased by sttch improper distribution of the assets. 
In order to charge such administrator, his knowledge must be actual, 
as distinguished from a constructive or imputable knowledge. 8B.H. 
O.R. o.e. 20. 0 

(7) DevasifflF/Y by loss of the assets. 

(a) An executor or administrator stands in the condition of a gratuitous bailee, 

with respect to whom the law is, that he .shall not bo charged with- 
out .some default in him. II Will. Exors., 10th Ed., 1290, 1443. P 

(b) Thus, if any of the assets are stolen from the possession of an executor or 

that of a third person, to whose custody they have been delivered by 
the executor, or are lost by casualty, as by accidental fire, the exe- 
cutor is not liable, if he has taken all reasonable care and there has 
been no wilful default on his part. [Ibid.) citing Jones v, Lewes, 2, 
Ves. Sen. 240 ; Brown v. Sewell, 11 Hare, 52. Q 

(c) According to Henderson, there is nothing in the Indian Acts to militate 

against that rule being applied to India. Hend. 8rd Ed., 370. R 

(8) Liability for loss by loans on personal security. 

[a] If an executor or administrator, lends money of the deceased upon bond, 

promissory note, or other personal security, he is guilty of a breach of 
trust, for which he is fersonally liable, if the security prove defective. 
II Will. Exors., 10th Ed., 446, and see cases therein cited. S 

[b] But, if the will directs the executor to lay out money in real or personal 

securities he would be justified, as against legatees though not as 
against creditors, using a sound discretion, and fairly and honestly 
lending it to a person whom he considered responsible, at a reasonable 
interest. Forbes v. Rees, 2 Cox. 116 , Doyle v. Blake, ‘SiL Ch. & Lef. 
239. T 

(9) Loan to co-executor on personal security is a breach of trust. 

A loan to a co-executor on his personal security is a breach of trust. Walker's 
ease, 5 Russ. 7 ; Qladoro v. Atkin, 2 Or. .& J. 54S, U 

(10) Liability for investing in unauthorised securities. 

(a) If an executor invest the money of the estate in unauthorised investments, 

which afterwards sink in value, the loss must be borne by him, 
though there be no maZa^des on his part. Sancom v. Allen, 9, Dick. 
i9Q-, Hotoev. Lord Dartmouthf 7 Yes. 150 : Oloughv. Bo7id, BMj. & 
Or. 497. Y 

[b) An executor bound to invest trust monies in authorized securities is prima 

facie answerable for the proper care and custody of such monies 
until they are actually so invested ; and will not be exonerated from 
liability, if , in the meantime, he leave them in other hands. II Will. 
Exors., 10th Ed., 1463 ; ciZi?iy CZowgiZi v. JSojitZ, 3 My. & Or. 496. W 

(11) Liability for mixing funds of the estate with administrator’s own and employ- 
ing them for his own purposes. 

It is a serious breach of the plainest duty of an administrator to mix the funds 
of an estate with his own, and employ them for his own purposes for 
which he is in great danger of criminal as well as civil liability. 6 G. 
70 (70) = 7C.L.R., 26. X 
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(12) Liability of executor for property in his possession unaccounted for. 

An executor is liable to be charged with the value property which he is proved 
to have possessed himself and which is not forthcoming and aocount- 
ed.'for. 4 W.R.P.O. 106. Y 

(13) Liability of executor for loss by agent’s default, 

(a) If an executor improperly appoint another to receive the money of the 
testator, and that person makes default, this is a devastavit. Jenhins 
V. PZomfte, 6 Mod. 93. : ^ 

(&) In the appointment of an agent to carry on business it is incumbent on an 
executor to act with the same degree of care as a man of ordinary 
prudence would in his own affairs. But where there is want of dili- 
' gence on the part of the executor both in the selection and the super- 
vision of the agent, and the loss sustained by the agent can reason- 
ably be connected with the want of such diligence, the loss must fall 
on the executor. 29 B. 170 = 6 Bom. L.E. 907. A 

■(c) But, if the defaulting agent was properly employed in the ordinary cour.se 
of business, the executor is not liable. Speight v. Gaunt, 6 Ap. Gas. 
1 ; Ee Brier, 26 Oh. D. 238, B 

14) Liability for failure of hanker. 

Where money deposited with a banker is lost by his failure, the executor is 
not liable if the deposit was made from necessity or conformably to 
the common usage of mankind. II Will. Exors., lObh Ed., 1461; 
citing Bacon v. Bacon, 5 Ves. 334 ; Edmonds v. Peake, 7 Beav. 239 ; 
Drake v, Martyn, 1 Beav. 525 ; Challen v. Shippam, 4 Hare, 555. 0 

Liability of executor for devasfaviY of co-executor. 

) Act ia silent on the subject. 

The Act is silent as to whether one executor is liable for devastation by his co- 
executor. Ph. & Trev. 431. D 

(2) Principles of such liability. 

(i) An executor is not, under ordinary circumstances liable for the assets 
come to the bands of his co-executor. II Will, Exors., 10th Ed., 
1467 ; see I( 0 ?i! 7 /o?*d V. Gascoyne, 11 Ves. 433. E 

{u) k devastavit hy owe oi two executors or administrators will not charge 
his companion, provided he has not intentionally or otherwise con. 
tributed to it. 3 Ind, Gas. 247. F 

(iii) An executor would not bo liable for the devastation of his oo-executor 

unless it could be shown that he has directly or indirectly contributed 
to it, or that being cognizant of it, he took no steps to prevent a loss 
to the estate. Ph. and Trev. 431, cifinp Ooryton 97. E 

(iv) But, where, by any act done by one executor, any part of the estate 

comes to the hands of his co-executor, the former would be answera- 
ble for the latter, in the same manner as he would have been for a, 
stranger, whom he had entrusted to receive it. \Ibid.), 1468 ; see Ilc^vitt 
v. Eosfer, 6 Beav. 259. H 

(v) An executor who unnecessarily does an act by which bi.s co-executor 

■ obtains sole possession of a part of the estate is, liable for the co-exe- 
cubor’s misapplication of it. Be Gasguaigne, 1894, 1 Ch. 470, I 
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(vi) An executor having a fund standing in the joint names of himself and 

another, cannot, upon the mere representation of the eo-exeeutcr. be 
justified in doing, without further inquiry, an act that is an exerdstj 
of power over that fund. SMpbrookx. Lord Hmchuilronk, IG Ves. 
477. J 

(vii) But one executor is not answerable for the receipt of the other, merely 

by taking probate, permitting the other to possess the asset.s, and 
joining in acts necessary to enable him to administer. Hoveij v. 
Blakenum, 4:Yes. 5QG. K 

(viii) An executor who stands by and sees a breach of trust committed by his 
co-executor, is equally liable. Styles v. Guy, 1 Mac. & G. t.'lS ; 
TFiZZirms V. 2 Beav. ¥15 ', Horton v. Broklehurst, 29 Bcav. 

510 ; Boof/i V. Boof/i, 1 Eeav. 125. L 

(ix) Where a testator by his will commited the management of the property 
to his widow along with two out of five executors including the 
widow, it is not open to one of the executors who was not specifically- 
entrusted with the management to contend for the purpose of avoid- 
ing liability as executor, that his duties were purely advisory, that 
he was but one of many, that votes of the majority of executors 
governed, and that the real management was entrusted to two out of 
the executors in co-operation with the widow. 29 B. 170 = 6 Bom. L, 
R. 907. M 

Miscellaneous. 

(1) Suit for administration complaining of various acts of mal-administration is 
not bad for multifariousness. 

In a suit for administration of the assets of a deceased person, where various 
dealings by the executors are complained of as acts of nial-administra- 
tion and sought to be redressed, they do not constitute separate 
causes of action so as to make the suit multifarious. 26 0. 891 = 3 0 . 
W.N. 670. N 

(2) Concurrence or acquiescence of beneficiary, to what extent will exonerate exe- 
cutor. 

Although concurrence in a devastavit by the parties injured by it or acquiescence 
by them, will relieve the executor, yet the Court must inquire into 
all the circumstances of the case and ascertain whether there was 
really such concurrence or acquiescence as ought to relieve tlae execu- 
tors. Davies v. Hodgson, 25 Beav. 177 ; Be Baker, 20 Oh. D. 230 ; 
Dixon Dixon, 9 Oh. D. 587 ; Be Hulkes, 33 Oh. f). 552. cifed hi 
Heud., SrdEd., 371. 0 

(3) How far executor can carry on testator’s business. 

Although an executor cannot, unless authorised by the will, carry on the busi- 
ness of his testator, he may do so for the purpose of winding it up. 
Collinsonv. Lister, 20 Bern 356. P 

(4) Hindu executor not competent to revive barred debt by acknowledgment. 

As to this, see notes under S. 104, supra. 
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Miscellaneous— {Oo7icZ«^Zed) . 

(5) Hindu executor not competent to give a new contract for a barred debt. 


As to this, see notes under S. 104, R 

(6) Executor cannot pay a debt judicially declared to be time-barred. 

As to this, see notes under S. 104, sM2»'a. S 

(7) Executor cannot pay a debt which is not enforceable under the Statute of 
Frauds. 

As to this, see notes under S. 104, T 

(S) No increase of liability on ground of payment of remuneration. 

The liability of an executor is not increased by the fact of his being remunera- 
ted for his services. Jo&soJiv. PuZnzer, 1893, 1 Oh. 71. U 

(9) Executor’s remuneration. 

As to this, see notes under Ss. 6 and 102, szfpm. Y 


147. When an executor or administrator 

_ for neglect to get occasions a loss to the estate by neglecting to get 
many part of pro- . , « , n ^ i i - 

perty. m any part ot the property or ihe deceased, he is 

liable to make good the amount. 

Illustrations. 

(а) The executor absolutely releases a debt due to the deceased from a solvent 
person, or compounds with a debtor who is able to pay in full. The executor is liable 
to make good the amount so lost. 

(б) The executor neglects to sue for a debt till the debtor is able to plead the Act 
for the limitation of suits, and the debt is thereby lost to the estate. The executor is 
liable to make good the amount of the debt. 

■ ■ : (Notes). ■■ ■ ^ 

General. 

Corresponding Indian Law. 

This section corresponds to S. 328 of the Indian Succession Act, X of 1865. W 

Liability of executor or administrator for neglect to get In any 
part of property. ” 

(1) Devastavit negligence. 

Such acts of negligence or careless administration, as defeat the rights of cre- 
ditors or legatees or parties entitled in distribution, amount to a 
devastavit. II Will. Exors., lObh Ed., 1441. X 

(2) Duty of executor to convert unauthorised investment into authorised ones. 

If a testator die leaving investments unauthorised by statute, without speoific- 
. ally bequeathing them, the executor, is hound, in the absence of ex- 

press authority in the will to retain the same, to convert them and 
invest the proceeds in the authorised inve.stm,ents. II Will. Exors., 
10th Ed., 1448, 1449. ¥ 

(3) Authorised investments, what are. 

(а) As to what are authorised investments in English Law, . see the English 

Trustee Act, 1893. , 2 

(б) As to what are authorised investments in Indian Law. see S. 20 of the 

Indian Trusts Act, 11 of 1882. A 
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part of property’’ — {Continued). 

(4) Liability for retaining money directed to be invested. 

(a) Where an exeentor directed by the will to invest the monoj' in the funds, 
retains the money, in his own hands or invests it upon insufficient 
security, the beneficiary may elect to charge him cither with the 
amount of the money or with the amount of the stock which he might 
have purchased with the money. Shepherd v. Mauls, 4 Hare 503 ; 
Pride V. Fooks, 2 Bead. 430, cited in 11 Will. Exors., 10th., Ed., 

, 1457. B 

ib) If in the above case, the executor has been given a discretion to invest 

the money in various ways, he is liable, in event of failure to invest, 

only for the whole amount of the fund with interest, but not for the 
value of some particular security that might have been obtained. 
Bohinson v. Bobinson, 1 De. Gex. M. & G. 247. G 

(5) Liability for retaining investments directed to be converted. 

As to this, see notes under S. 126, supra. D 

(6) Liability for permitting money to remain on personal security. 

(a) An executor cannot, without great reason, permit money to remain upon 

personal security [longer than is absolutely necessary. Powell v. 
Evans, 5 Ves. 889. E 

(b) So, where for more thaii three years, an executor permitted money to 

remain due on bond to his testator, without inquiring into the 
situation and circumstances of the obligor, or calling upon him to 
pay in the money, the executor was held liable on the obligor be- 
coming bankrupt. Powell v. Evans, 5 Ves. 832, cited in Ibid, liiS. F 

(7) No absolute limit of time forgetting in the assets. 

The Court always allows a reasonable discretion to the executor as to the time 
within which the assets of the testator should be got in ; there is 
no inflexible rule that he should do so within a year. Every case is 
governed by its own circumstances. Miighes v. Empson, 22 Bcav. 
181 : Marsden v. Kent, 5 Oh. D, 598 ; Ee Chapman, 1896, 2 Ch. 763. G 

(8) Liability for giving up rights under compromise- 

An administrator who gave up his right to a sum of money under a com- 
promise entered into by him was held liable in a suit by a creditor of 
the deceased for the loss to the estate caused by such default. 17 B- 
637. H 

(9) Liability for delaying payment of debt carrying interest. 

If an executor delays the payment of a debt payable on demand with interest, 
and suffers judgment for the principal and interest incurred after the 
testator’s death, this a devastavit for the interest, unless the executor 
can show that the assets were insufficient to discharge the debt 
immediately. Seaman v. Everard,; 2 Lev. 40. cited in 11 Will. 
Exors., 10th Ed., 1442. i 

(10) Liability for unduly delaying to bring action. 

As to this, see notes under S. 100, mpra. See also Ulus. (b). 
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(11) Illustraiion (b). 

Illustration (6) to S. 147 is taken from the English case of Hayward v. Kin- 
scy, 12 Mod. 573. K 

(12) Liability for leaving debt outstanding from co-executor. 

As to this, sec notes under S. 100, supra. L 

(13) Liability for interest of executor omitting to lay out money. 

Under English Law an executor guilty of negligence in omitting to lay out 
the money for the.beneflt of the estate is liable to be charged with 
interest on such money at 3 per cent. II Will, Exors., 10th Ed., 
1489, 490. M 

(14) Liability for interest of executor using the money for his own purposes. 

(a) Where he himself has made use of the money or has committed some other 

misfeasance, to hi'5 own profit and advantage, the executor is liable 
to be charged with interest at the rate of 5 per cent- Ibid, 1491, H 

(b) And if the (money has been employed in trade the beneficiary has an 

option of taking either such interest or the profits earned. (Ibid.) 0 

(c) In a strong case of violation of duty, an executor may be charged with 

compound interest. CraeJeeitv. Betimne, 1 Jao. & Walk 586 ; jebbs 
V. Carpenter, 1 Madd. 290. P 

(15) No liability for not insuring. 

An executor is not bound to insure or continue an insurance effected by the 
testator. Fryv. Fry, 27 Beav. 146 ; lie Fowler, 16 Oh. D. 723. Q 

(16) No liability for neglect to take out probate. 

No actions lies for neglect to take out probate, though such neglect has been 
followed by loss. Per Willkms, L.J. in JSa Stevens, 1898, 1 Oh. 162 
(177). R 

(17) No liability where will misleading. 

An executor is not liable for devastavit if the will he has to administer is so 
framed as to mislead him and ho is not called upon by any party 
interested under the will to act differently from his own view- 2 
Hyde 3. S 

(18) Acting under legal advice, no justification. 

Acting under legal advice is no protection to an executor or administrator in 
respect of his liability for wrongful acts, Doyle v. Blake, 2 Sch. & 
Lef. 343 ; j8e Knight’s Trusts, 29 Beav, 49. T 

(19) Right of recovery of succeeding administrator against his predecessor or his 
representatives for cfevasfavi^. . 

A succe.ssor in administration is entitled to recover against his predecessor or 
predecessor’s representatives for any deuflsteif or maladministration. 
2 O.li.J. BQB (4.05), Per Mukerjee, J, U 
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CHAPTEEXIV. 

Miscellaneous. 

148 In Chapters VIII, IX, X and XII of Md 
this Act the provisions as to an executor shall 
apply also to an administrator with the will 
annexed. 

149. Nothing herein contained shall — [ML] 

(a) validate any testamentary disposition which would other- 
wise have been invalid ; 

(h) invalidate any such disposition which %vould otherwise 
have been valid ; 

(c) deprive any person of any right of maintenance to which 
he would otherwise have been entitled ; or 

(d) affect the rights, duties and privileges of the Adminis- 
trator-General of Bengal, Madras or Bombay. 

N.B. — For the duties and privileges of the Administrator-General, [see Act II 
of 1874 and Act IX of 1881. 

ISO. No proceedings to obtain probate of a [ML] 
will, or letters of administration to the estate, 
of any Hindu, Muhammadan, Buddhist or per- 
son exempted under section 332 of the Indian 
Succession Act, 1866 ^ shall be instituted in any 
Court in British India except under this Act. 

(Notes). 

U~‘* Any Hindu, Muhammadan, Buddhist or person exempted under 
S. 332 of the Indian Succession Act, 1863.” 

(1) Meaning of expression “Hindu, Muhammadan, Buddhist.” 

As to this, see notes under S. 2, supra. ¥ 

(2) Person exempted under S. 332 of the Succession Act. 

As bo this, see notes under S. 2, supra. W 

131. iRejjeal of 2)ortions of Act XXVII of 1860. ~\ B,epealed 
by Act VII of 1889. 

152. The grant of probate or letters of administration undBr [Nil] 
this Act in respect of any property shall be deemed 
orS'mhiistrSo'Tto to supersede any certificate previously granted 
de?^-fcb Txvn of I'espect of the same property under Act 
I 860 or * Bombay No. XXVII of 1860, OX Bombay Eegulation 
gljdatioa vm of ^ of 1827 1 ; and when, at the time of the 
grant of such probate or letters, any suit or other 
proceediug instituted by the holder of such certificate regarding such 
44 
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property is pending, the person to whom such grant is made shall, 
on applying to the Court in which such suit or proceeding is pending, 
be entitled to take the place of such holder in such suit or proceed- 
ing; 

Provided that, when any certificate is superseded under this 
section, all payments made to the holder of such certificate in 
ignorance of such supersession shall be held good against claims 
under the probate or letters of administration. 

(Old Acts). 

Act XU of 1891 : — This Act replaled the words “ the said ” before the words 
“Act No. XXVII of 1860 ” in S. 152, 

(Notes). 

I. — “Aany certificate previously granted — under Act No. XXVII 
of I860, or Bombay Regulation No. VIII of 1827.” 

(1) Act XXVII of 1860 has been repealed by Act VII of 1889. 

Act XXVII of 1860 has been repealed bj' the Succession Certificate Act, VII 
of 1889. And see S. 2 (3), Act VII of 1889. X 

(2) Certificates under Bombay Regulation YIII of 1827. 

As to certificates granted under Bombay Regulation No, VIII of 1827, see 
S. 28, Act VIEof 1889, Y 

153. \_Amendment of Court-fees Act.] Ue^ ceded hy the Succes- 

sion Certificate Act {VII of 1889) . 

Amendment of The following amendments shall be 

jETiik^u. Wills Act) ^ 

1870 1 . made in the Hindu Wills Act, 1870 (namely) : — 

(tt) for the portion of section 2 commencing with the words 
“ sections one hundred and seventy-nine ” and ending 
with the words “ administrator with the will annexed,” 
the words “ and section one hundred and eighty-seven” 
shall be substituted; 

(&) the third clause of section 3 and the last clause of section 
6 shall be repealed ; 

(c) in section 6, for the words “ one hundred and three and 
one hundred and eighty-two” the words “ and one 
hundred and three” shall be substituted. 
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(Notes). 

/. — Amendment of Hindu Wills Act, 1870.” 

Effect of the amendment of the Hindu Wills Act. 

(а) The efiect of the amendment of the Hindu Wills Act provided by S. 154 

is to make the provisions of the Indian Succession Act with respect to 
the grant of probate of wills and letters of administration to the 
estates of deceased Hindus, Jainas, Sikhs and Buddhists in the Lower 
Provinces of Bengal and in the towns of Madras and Bombay where 
such wills were made subsequent to the 1st September, 1870, or where 
such persons died after that date, inapplicable, and at the same time 
to leave the executor or legatee of such persons under the obligation of 
obtaining probate or letters of administration from a competent 
Court before his rights as such executor or legatee could be established 
in a Court of Justice. Per Norris, J., in 14 0- 37 (40). Z 

(б) See, also, 8 B. 241 died under S. 12, supra. A 


185- All grants of probate of the will or letters of admimstra- 


Validation of 
grants of probate 
and administration 
made in British 
Burma. 


tion to the estate of any deceased Hindu, Muham- 
madan or Buddhist, or any person exempted 
under section 332 of the Indian Succession Act, 
1865, which, before this Act comes into force. 


have been made in British Burma, shall, when- 


ever such grant would have been lawful if this Act had been in 
force, be deemed to have been made in accordance with law. 


[MZ.] 


(Notes). 

General. 

Object of the section. 

[a) S. 155 was intended to remove all doubt as to the validity of certain grants 
of probate and administration made in British Burma. See Statement 
of objects and Reasons, dated 16th May, 1879. 

(5) See, also, S. 24, Act VII of 1889. 

156- [Amendment of Lwiitcution Act, 1877 {XV of 1877) 

Repealed hy the Indian Limitation Aot, 1908 {IX of 1908). 

157. (1) When a grant of probate or letters of administration [s, 333.3 
„ , , , is revoked or annulled under this Act, the person 

Surrender of revok- _ ^ _ , 

ed probate or letters to whoin the grant was made shall lorthwith 
of administration 1. up the probate or letters to the Court 

which made the grant. 

(2) If such person wilfully and without sufficient cause omits 
so to deliver up the probate or letters, he shall be punished with 
fine which may extend to one thousand rupees, or with imprison- 
ment which may extend to three months, or with both. 
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(Old Acts). 

Acf, FI o/ !SS9 :—S. 17 of this Act newly added S. 157. 

(Kotes), 

General. 

^oprasponding Indian Law. 

This section corresponds to S. 333 of the Indian Succession Act, X of 1865. B 
Surrender of revoked probate or letters of administration.’^ 

(1) English practice as to surrender of revoked grant. 

(а) From a just reluctance to leave a revoked grant in the hands of its 

grantee (possibly an unscrupulous person), the Court requires it to 
be produced and delivered to the Registrar at the time of its revoca- 
tion, so that it may be afterwards cancelled in the registry. Trtst. & 
Ooote, 18th Ed., 194:. C 

(б) If the proceeding be compulsory, i.e., by citation of the party, he should 

bring it into the registry, or suffer the penalty of bis contempt. 
{Ibid.) D 

(2) Second grant of probate of administration without revoking the first when al- 
lowed. 

As to this, see notes under S. 50, supra. E 

(3) When the English Court will make a subsidiary grant without revoking original 
grant. 

As to this, see notes under S. 50, supra. F 

(4) Procedure upon revocation of lost letters of administration. 

As to this, see notes under S. 50, supra. G 

(5) k revoked grant may be allowed to remain with solicitor having a lien. 

A revoked grant of administration has been allowed to remain in the hands of 
the solicitors of the administrator, who had a lien upon it. Barnes 
V. Durham, 1 P. and M. 729, cited in Trist and Ooote, 13th Ed,, 
195. H 

(6) Practice on application for de honis non grant. 

On an application for grant de bonis non, the practice is to annex the 
originalgrant to such application. Hend. 3rd Ed., 375. I 
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Extracts from Englisli Statutes relating to grant of probate and letters of admi- 
nistration, with corresponding references to the Probate and Adtiainistration Act. 

N.B. — Such sections as appear to have no bearing on the interpretation of the 
Probate and Administration Act are omitted. 


Powers 
court tc 
orders. 


of the 
enforce 


COUBT OP PEOBATE ACT, 1857. 

{20diS17IOT. C.77). 

XXV. The Court of Probate shall have the like powers, jurisdiction, and authority 
for enforcing the attendance of persons required by it as aforesaid 
and for punishing persons failing, neglecting, or refusing to 
produce deeds, evidences, or writings, or refusing to appear or to 
be sworn, or make affirmation or declaration, or to give evidence, 

or guilty of contempt, and generally for enforcing all orders, decrees, and judgments 
made or given by the Court under this Act, and otherwise in relation to the matters 
to be inquired into and done by or under the orders of the Court under this Act, as are 
by law vested in the High Court of Chancery for such purposes in relation to any suit 
or matter depending in such Court. [Repealed by S. 3, St. 44 and 45 Viet., 0. 59.] 

Cornfare, S. 53 of the Probate and Administration Act. 

XXVI. The Court of Probate may, on motion or petition, or otherwise, in a 
summary way, whether any suit or other proceeding shall or 
shall not be pending in the Court with respect to any probate or 
administration, order any person to produce and bring into the 
principal or any district registry, or otherwise as the Court may 
direct, any paper or writing being or purporting to be testa- 
mentary, which maybe shown to be in the possession or under 

the control of such person ; and if it be not shown that any such paper or writing is in 
the possession or under the control of such person, but it shall appear that there are 
reasonable grounds for believing that he has the knowledge of any such paper or writ- 
ing, the Court may direct such person to attend for the purpose of being examined in 
open Court, or upon interrogatories respecting the same ; and such person shall he 
bound to answer such questions or interrogatories, and, if so ordered, to produce and 
bring in such paper or writing, and shall be subject to the like process of contempt in 
case of default in not attending or in not answering such questions or interrogatories, 
or not bringing in such paper or writing, as he would have been subject to in 
case he had been a party to a suit in the Court and had made such default ; and the 
costs of any such motion, petition, or other proceeding shall be in the discretioji of 
the Court. 

Co? 7 iparc, S. 54 of the Probate and Administration Act. 


Order to produce 
any instrument pur- 
porting to be testa- 
mentary, (Amended 
by “ Court of Probate 
Act, 1858,” S. 23.) 
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Probates and ad- 
ministratioTi may bo 
granted in common 
form by district re- 
gistrars, if it shall 
appear by affidavit 
that the testator, 
etc., had a fixed 
place of abode. 


XLVI. Probate of will or letters of administration may, upon application for that 
purpose to the district registry, be granted in common form by 
the district registrar in the name of the Court of Probate and 
under the seal appointed to be used in such district registry, if it 
shall appear by affidavit of the person or some or one of the per- 
sons applying for the same that the testator or intestate, as the 
case may be, at the time of his death had a fixed place of abode 
within the district in which the application is made, such place 
of abode being stated in the affidavit ; and such probate or letters 
of administration shall have effect over the personal estate of the 
deceased in all parts of England accordingly. 

S. 56 of the Probate and Administration Act. 

XLYII. Such affidavit shall be conclusive for the purpose of authorising the grant, 
by the District Eegistrar, of probate or administration ; and no 
Affidavit to be con- such grant of probate or administration shall be liable to be 

elusive for autho- recalled, revoked, or otherwise impeached by reason that the tes- 

nsmg grant of Pro- ’ , , , „ t i. - , 

tator or intestate had no fixed place of abode within the district 

at the time of his death ; and every probate and administration 
granted by any such District Registrar shall effectually discharge and protect all persons 
paying to or dealing with any executor, or administrator thereunder, notwithstanding 
the want of or defect in such affidavit, as is hereby required. 

Compare, S. 61 of the Probate and Administration Act. 


District Registrars, 
not to make grants 
where there is con- 
tention, etc. 


District Registrar, 
in case of doubt as 
to grant, to take the 
directions of the 
Judge. 


XLVIII. The District Eegistrar shall not grant probate or 
administration in any case in which there is contention as to 
the grant, until such contention is terminated or disposed of by 
decree or otherwise or in which it otherwise appears to him that 
probate or administration ought not to be granted in common 
form. 

Compare, S. 73 of the Probate and Administration Act 

L. In every case where it appears to a District Registrar that it is doubtful whether 
the probate or letters of administration which may he applied 
for should or should not be granted, or where any question 
arises in relation to the grant, or application for the grant, of 
any probate or administration, the District Registrar shall 
transmit a statement of the matter in question to the registrars 
of the Court of Probate, who shall obtain the directions of the 
Judge in relation thereto ; and the Judge may direct the District Registrar to proceed 
in the matter of the application according to such instructions as to the Judge may 
seem necessary, or may forbid any further proceeding by the District Registrar in relation 
to the matter of such application, leaving the party applying for the grant in question 
to make application to the Court of Probate through its principal registry, or, if the 
cdTse be within its jurisdiction, to a county court. 

Gowpflre, S. 74: of the Probate and Administration Act, 

LII. Every District Registrar shall file and preserve all original wills of which pro- 
T-y- f,- t • bate or letters of administration with the will annexed may be 

to preserv??rTginal public registry of the district, subject to 

wills. such regulations as the Judge of the Court of Probate may from 

time make in relation to the due preservation thereof, and the 
convenient inspection of the same- 

Compare, S. 81 of the Probate and Administration Act. 
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LIII. Caveats against the grant of probates or administrations may be lodged in 
■ts to cav'^ats the principal registry or in any district registry ; and subject to 

any Rules or Orders under this Act, the practice and procedure 
under such caveats in the Court of Probate shall, as near as may be, correspond with 
the practice and procedure under caveats now in use in the Prerogative Court of Canter- 
bury ; and immediately upon a caveat being lodged in any district registry, the District 
Registrar shall send a copy thereof to the registrars to be entered among the caveats, in 
the principal registry ; and immediately upon a caveat being entered in the principal 
registry, notice thereof shall be given to the District Registrar of the district, if any, in 
which it is alleged the deceased resided at the time, of his decease, and to any other 
District Registrar to whom it may appear to the Registrar of the principal registry 
expedient to transmit the same. 

Compare, S. 70 of the Probate and Administration Act. 

LXI. Where proceedings are taken under this Act for proving a will in solemn 
form, or for revoking the probate of a will, on the ground of the 
invalidity thereof, or where in any other contentious cause or 
matter under this Act the validity of a will is disputed, unless 
in the several cases aforesaid the will affects only personal estate, 
the heir-at-law, devisees and other persons having or pretending 
interest in the real estate affected by the will shall, subject to 
the provisions of this Act, and to the Rules and Orders under 
this Act, be cited to see proceedings, or otherwise summoned in 
like manner as the next-of-kin or others having or pretending 
interest in the personal estate affected by a will should be cited or summoned, and may 
be permitted to become parties or intervene for their respective interests in such real 
estate, subject to such Rules and Orders, and to the discretion of the court. 

Compare, S. 69 of the Probate and Administration Act. 

LXII. Where probate of such will is granted after such proof in solemn form or 
where the validity of the will is otherwise declared by the decree 
or order in such contentious cause or matter as aforesaid, the 
probate, decree, or order respectively shall enure for the benefit 
of all persons interested in the real estate affected by such will ; 
and the probate copy of such will, or the letters of administra, 
tion with such will annexed, or a copy thereof respectively 
stamped with the seal of Her Majesty’s Court of Probate, shall 
in all courts, and in all suits and ijroceedings affecting real 
estate, of whatever tenure (save proceedings by way of appeal 
under this Act, or for the revocation of such probate or administration), be roceived as 
conclusive evidence of the validity and contents of such will, in like manner as a probate 
is received in evidence in matters relating to the personal estate ; and whore probate is 
refused or revoked, on the ground of the invalidity of the will, or the invalidity of the 
will is otherwise declared by decree or order under this Act, such decree or order shal] 
enure for the benefit of the heir-at-law or other persons against whose interest in real 
estate such will might operate ; and such will shall not be received in evidence in any 
suit or proceeding aiid relation to real estate, save in any proceeding by way of appeal 
from such decrees or orders. 

Compare, S. 59 of the Probate and Administration Act. 


Where the will is 
proved in solemn 
form, or its validity 
otherwise decided 
on, the decree of the 
court to be binding 
on the persons in- 
terested in the real 
estate. 


Where a will affect- 
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XLVI. Probate of will or letters of administration may, upon application for that 
purpose to the district registry, be granted in common form by 
Probates and ad- the district registrar in the name of the Court of Proljate and 
^anted^in^cimimon the seal appointed to ho used in such district registry, if it 

form by district re- shall appear by affidavit of the person or some or one of the por- 

gistrars, if it shall sous applying for the same that the testator or intestate, as the 

that^'th^' “‘’■y time of his death had a fixed place of abode 

etc. ha^ a ^ fix° d within the district in which the application is made, such place 

place of abode. of abode being stated in the affidavit ; and such probate or letters 

of administration shall have effect over the personal estate of the 
deceased in all parts of England accordingly. 

Oompcf, re, S. 56 of the Probate and Administration Act. 

XLVII. Such affidavit shall bo conclusive for the purpose of authorising the grant, 
by the District Registrar, of probate or administration ; and no 
Affidavit to be eon- g-^jh grant of probate or administration shall be liable to he 

elusive for autho- recalled, revoked, or otherwise impeached by reason that the tes- 

Ijate. tator or intestate had no nxod place of abode within the district 

at the time of his death ; and every probate and administration 
granted by any such District Registrar shall effectually discharge and protect all persons 
paying to or dealing with any executor, or administrator thereunder, notwithstanding 
the want of or defect in such affidavit, as is hereby required. 

Gompare, S. 61. of the Probate and Administration Act. 

XLVIII. The District Registrar shall not grant probate or 
niot^ti^ *^ff™“^istration in any case in which there is contention as to 

where tSre° is ^n- until such contention is terminated or disposed of by 

tentiou, etc. decree or otherwise or in which it otherwise appears to him that 

probate or administration ought not to be granted in common 
form. 

Compare, S. 73 of the Probate and Administration Act 

L. In every case where it appears to a District Registrar that it is doubtful whether 
the probate or letters of administration which may be applied 
District Registrar, for should or should not be granted, or where any question 

in case of doubt as arises in relation to the grant, or application for the grant, of 

directions ° o^ the probate or administration, the District Registrar shall 

Judge. transmit a statement of the matter in question to the registrars 

of the Court of Probate, who shall obtain the directions of the 
Judge in relation thereto ; and the Judge may direct the District Registrar to proceed 
in the matter of the application according to such instructions as to the Judge may 
seem necessary, or may forbid any further proceeding by the District Registrar in relation 
to the matter of such application, leaving the party applying for the grant in question 
to make application to the Court of Probate through its principal registry, or, if the 
ctfse be within its jurisdiction, to a county court. 

Compare, S. 74 of the Probate and Administration Act. 

LIT. Every District Registrar shall file and preserve all original wills of which pro- 
DistrictRc ■ t rr le^^ters of administration with the will annexed may bo 

to preserve orTgSS Slanted by him, in the public registry of the district, subject to 

wills. such regulations as the Judge of the Court of Probate may from 

time make in relation to the duo preservation thereof, and the 
convenient inspection of the same. 

Gompare, S. 81 of the Probata and Administration Act. 
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LTII, Caveats against the grant of probates or aclministrations may be lodged in 
As to caveats. principal registry or in any district registry ; and subject to 

any Rules or Orders under this Act, the practice and procedure 
under such caveats in the Court of Probate shall, as near as may be, correspond with 
the practice and procedure under caveats now' in use iu the Prerogative Court of Canter- 
bury ; and immediately upon a caveat being lodged in any district registry, the District 
Registrar shall send a copy thereof to the registrars to he entered among the caveats in 
the principal registry ; and immediately upon a caveat being entered in the principal 
registry, notice thereof shall be given to the District Registrar of the district, if any, in 
which it is alleged the deceased resided at the time of his decease, and tt> any other 
District Registrar to whom it may appear to the Registrar of the principal registry 
expedient to transmit the same. 

Compare, S, 70 of tbe Probate and Admiaisiration Ac(i. 

LXI. Where proceedings are taken under this Act for proving a will in solemn ’ 
form, or for revoking the probate of a will, on the ground of the 
invalidity thereof, or where iu any other contentious cause or 
matter under this Act the validity of a will is disputed, unless 
in the several cases aforesaid the will affects only per.sonal estate, 
the heir-at-law, devisees and other persons having or pretending 
iirterest in the real estate affected by the will shall, subject to 
the provisions of this Act, and to the Rules and Orders under 
this Act, be cited to see proceedings, or otherwise summoned in , 
like manner as the next-of-kin or others having or pretending 
interest in the personal estate affected by a will should be cited or summoned, and may 
be permitted to become parties or intervene for their respective interests in such real 
estate, subject to such Rules and Orders, and to the discretion of the court. 

Compare, S. 69 of the Probate and Administration Act. 

LXII. Whore probate of such will is granted after such proof in solemn form or 
where the validity of the will is otherwise declared by the decree 
or order in such contentious cause or matter as aforesaid, the 
probate, decree, or order respectively shall enure for the benefit 
of all persons interested in the real estate affected by such will ; 
and the probate copy of such will, or the letters of administra^ 
tion with such will annexed, or a copy thereof respectively, 
stamped with the seal of Her kLajesty’s Court of Probate, shall 
in all courts, and in all suits and proceedings affecting real 
estate, of whatever tenure (save proceedings by way of appeal 
under this Act, or for the revocation of such probate or administration), be received as 
conclusive evidence of the validity and contents of such will, in like manner as a probt4e 
is received in evidence in matters relating to the personal estate ; and where probate is 
refused or revoked, on the ground of the invalidity of the will, or the invalidity of the 
will is otherwise declared by decree or order under this Act, such decree or order shall 
enure for the benefit of the heir-at-law or other persons against whose interest in real 
estate such will might operate ; and such will shall not bo received in evidence in any 
suit or proceeding and relation to real estate, save in any proceeding by way of appeal 
from such decrees or orders. 

Compare, S. 59 of the Probate and Administration Act. 
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LX VI. There .shall be oae place of deposit under the control of the Court of 
probate, at such place in London or Middlesex as Her Tdajesty 
of orLhn-il willT°^^*' Order in Council direct, in which all the original wills 

^ ' " brought into the Court or of which probate or administration 

with the will annexed is granted under this Act in the principal registry thereof, and 
copies of all wills the originals whereof are to be preserved in the distinct registries, and 
such other documents as the Court may direct, shall be deposited and preserved, and 
may be inspected under the control of the Court and subject to the Rules and Orders 
under this Act. 

Compare, S- 81 of the Probate and Administration Act. 

LXX. Pending any suit touching the validity of the will of any deceased person, 
or for obtaining, recalling, or revoking any probate or any grant 
of administration, the Court of Probate may appoint an adminis* 
trator of the personal estate of such deceased person ; and the 
administrator so appionted shall have all the rights and powers 
of a general administrator, other than the right of distributing* 
the residue of such personal estate ; and every such adminis' 
trator shall be subject to the immediate control of the Court, and act under its direction. 

Compare, S. 34 of the Probate and Administration Act. 

LXXIII. Where a person has died or shall die wholly intestate as to his personal 
estate, or leaving a will affecting personal estate, but withoixt 
nointmenrof A rbtv . li^'Ving appointed an executor thereof willing and competent to 
nistrator. probate, or where the executor, shall at the time of the 

death of such person be resident out of the United Kingdom of 
Ureat Britain an^ Ireland, and it shall appear to the Court to be necessary or con- 
venient in any such case, by reason of the insolvency of the estate of deceased, or other 
special circumstances, to appoint some person to be the administrator of the personal 
estate of the deceased, or of any part of such personal estate, other than the person 
who, if this Act had not been passed, would by law have been entitled to a grant of 
administration of such personal estate, it shall not be obligatory upon the Court to 
grant administration of the personal estate of such deceased person to the person who, 
if this Act had not passed, would by law have been entitled a grant thereof, but it 
shall be lawful for the Court, in its discretion, to appoint such person as the Court 
shall think fit to be such administrator upon his giving such security (if any) as the 
Court shall direct ; and every such administration may be limited as the court shall 
think fit. 

Co'inpcire, ^. A1 of the Probate and Administration Act. 

LXXIV. The provisions of an Act passed in the thirty-eighth year of his late 
38 Geo 3 0 87 Mf'jesty King George the Third, chapter eighty-seven,— relating 


extended to adminis- 
trators. [Ajumded 
by. “ Court of Pro- 
bate Act, IS58'\ 
S. 18.) 


to grants limited for purpose of proceedings in equity shall— 
apply (in like manner) to all cases where letters of administration 
have been granted, and the person to whom such administration 
shall have been granted shall be out of the jurisdiction of her 
Majesty’s Courts of law and equity. 

Cnwpnrc, S. 39 of the Probate and Administration Act. 

LXXV. After any grant of administration, no person shall have power to sue or 
After grant of ad- prosecute any suit or otherwise act as executor of the deceased, 
luinistratiorr no per- as to the j)crsona] estate comprised in or aJIected by such grant 

son to have power to of administration until such administration shall have been 

sue as an executor. 

Compare, S.'S-i of the Probate and Administration Act. 
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LXXVII. Where any probate or adrainiatration is revoked under this as Act, 
payments bona fide made to any executor or administrator 
under such probate or administration, before the revocation 
thereof, shall be a legal discharge to the person making the same; 
and the executor or administrator who shall have acted under 
any such revoked probate or administration may retain and 
reimburse himself in respect of any payments made by him which the person to whom 
probate or administration shall be afterwards granted might have lawfully made. 

S. 84 of the Probate and Administration Act. 

LXXVIll. All persons and corporations making or per- 
mitting to be made any payment or transfer bona fide, upon any 
probate or letters of administration granted in respect of the estate 
of any deceased person under the authority of this Act, shall 
be indemnified and protected in so doing, notwithstanding any 
defect or circumstance whatsoever affecting the validity -of such 
probate or letters of administration. 


Payments, under 
revoked probates or 
administration to be 
valid. 


Persons, etc., mak- 
ing payment upon 
probates granted for 
estate of deceased 
person to be indem- 
nified. 


Compare, S. 84 of the Probate and Administration Act. 


Eights of an exe- 
cutor renouncing 
probate to cease as if 
he had not been 
named in the will. 
{Amended by "Court 
of Probate Act, 
1858,'' 8, 16.) 


LXXIX, Where any person, after the commehcemenL of 
this Act, renounces probate of the will of which ho is appointed 
executor or one of the executors, the rights of such person in 
respeofc of the executorship shall wholly cease ; and the repre- 
sentation to the testator and the administration of his effects 
shall and may, without any further renunciation, go, ' devolve, 
and be committed in like manner as if such person had not 
been appointed executor. 


Compare, S. 17 of the Probate and Administration Act. 


Person to whom 
grant of a d m i n is- 
trations shall he 
committed shall 
give bond. 


LXXXI. Every person to whom any grant of administration shall be committed 
shall give bond to the Judge of the Court of Probate to enure' 
for the benefit of the Judge for the time being, and, if the Court 
of Probate or (in the case of a grant from the district registry) 
the District Registrar shall require, with one or more surety or 
sureties, conditioned for duly collecting, getting iia, and admi- 
nistering the personal estate of the deceased, which bond shall 
be in such form as the Judge shall from time to time by any general or special order 
direct: Provided that it shall not be necessary for the solicitor for the affairs of the 
Treasury or the solicitor of the Duchy of Lancaster applying for or obtaining adminis- 
tration to the use or benefit of Her Majesty to give any such bond as aforesaid. 

Compare, S. 78 of the Probate and Administration Act. 

LXXXII. Such bond shall be in a penalty of double the amount under which rJre 
estate and effects of the deceased shall be sworn, unless the 
Penalty on bond. District Registrar, as the case may be, shall in any case 

think fit to direct the same to be reduced, in which case it shall be lawfully for the Court 
or District Registrar so to do ; and the Court or District Registrar may also direct 
that more bonds than one shall be given, so as to limit the liability of any surety to 

such amount as the Court or District Registrar shall think reasonable. 

Compare, S. 78 of the Probate and Administration Act. 
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LXXXni. The Court may, on application made on motion or petition in a sum- 
mary way, and on being satisfied that the condition of any such 
Power of Court to ^ond has been broken, order one of the Registrars of the Court 
assign bond. assign the same to some person, to be named in such order, 

and such person, his executors or administrators, shall thereupon bo entitled to sue 
on the said bond, in his owh name, both at law and in eciuity, as if the same had been 
originally given to him instead of to the Judge of the Court, and shall be entitled 
to recover thereon as trustee for all persons interested the full amount recoverable in 
respect of any breach of the condition of the said. bond. 

Com2)are, S. 79 of the Probate and Administration Act. 

XCI. One or more safe and convenient depository or depositories shall be provided, 
under the control under directions of the Court of Probate, for 
all such wills of living persons shall be deposited therein for safe 
custody ; and all persons may deposit their wills in such deposi- 
tory upon payment of such fees and under such regulations as 
the Judge shall from time to time by any order direct. 

Com^Mrei (i) S. 81 of the Probate and Administration Act, 
and (ii) Ss. 42 to 46 of the Indian Registration Act. 

COURT OP PROBATE ACT, 1868. 
{21cmd32VIGT.,G.95.) 

XVI. Whenever an executor appointed in a will survives the tosfator, but dies with 
out having token probate, and whenever an executor named ih; 
a will is cited to take probate, and does not appear; to such cita- 
tion, the right of such person in respect of the executorship shall 
wholly cease ; and the representation to the testator and the 
administration of his effects shall and may, without any further 
renunciation, go, devolve, and be committed in like manner as 
if such person had xtot been appointed executor. 

Compare, S. 17 of the Probate and Administration Act 

XXIII. It shall be lawful for a Registrar of the principal registry of the Court of 
Re ‘ s t rar ma P^^obate, and whether .any suit or ocher proceeding shall or shall 
issue^^subpranas^to pending in the said Court, to issue a subpeena ‘requiring 

produce papers, etc. ^“7 person to produce and bring into the principal or any district 
registry, or otherwise, as in the said subpeona may be directed, 
any paper or writing being or purporting to be tostamentory, which may be shown to 
be in the possession, within the power, or under the control of such person ; and such 
person, upon being duly served with the said subpeena, sh.all be bound to produce and 
bring in such paper or writing, and shall bo subject to the like process of contempt in 
case of default as if he had been a party to a suit in the said Court, and had been ordered 
by the Judge of the Court of X’robate to produce and bring in such paper or writing. 

Oojwpore, S. 54 of the Probate and Administration Act. 


An executor not 
acting or notappear- 
ing to a citation to 
be treated as if he 
had renounced. 


As to depositories 
for safe custody of 
the wills of living 
persons. 
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Note 1.— The thick figures at the end of each line refer to the page.s of this volume and 
the alphabets in italics preceding the thick figures refer to the cases having 
corresponding thick letters against them in those pages, 

2. — S in Brevier Roman denotes the section. 
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Act X of 1865 (Succession), To whom not applicable, J, 13. 

Exemption from — Governor-General’s power, K, 13. 

Persons to whom applicable, B — I. IS, 16. 

Exemption from the operation of the Act — Powers of Governor- General, O, 22. 
Exemption from the whole of the Act— To whom given, P — R, 22. 

Necessity for leave to dispose of property in a grant, J, K, 253. 

S. 187— No corresponding section in Probate Act, V, 85. 

Application to. both plaintiiis and defendants, D, E, 86. 

Applicability to persons claiming under executors and legatees, P, 86. 
Incorporation in the Hindu Wills Act — Effect, W, 86, — Application to wills not 
governed by Hindu Wills Act, X—G, 86. 

S. 269, whether supersedes S. 39 of Transfer of Property Act, i, JIf, 283. 

Act XXI of 1870 (Hindu Wills), Amendments made by this Act, A, 342, 

Effect of amendment, Z, A, 343. 

Act II of 1874! (Administrator-General), of Hindu executor to transfer 

estate to Administrator-General. T, 85. 

ilci Fir o/iS(S9 (Simmsiow Whether applicable to debts falling due after 

death, P, 90. 

Application to suit for a share of deceased partner, G, 90. 

Application to suit for foreclosure, H, 90, 

To suits for sale of mortgaged property, I—K, 90. 

To pending execution^proceedings when creditor dies, />, 90. 

Whether certificate necessary to establish right under will, M, 90. 

Repealing Act XXVIT of 1860, Xj 342. 

S. 4— Application to claims against members or trustees or for immoveable pro- 
perties, E, 90. 

Actionable claim, Homing, G,2Zt. 

Affwmisfj'rtfion, Jurisdiction to grant to native estates— Consent, A, 23. 

When letters of administration can be granted to a will proved and deposited 
abroad — S, 61 — Corresponding Indian law, T, 61. 

Codicil discovered after grant of letters — Procedure, N, 76, 
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INDEX, 


A-dminidraMon — (Continued). 

Letters of, not grantable to a minor or one of unsound mind S. 91— Correspond- 
ing to S. 139 of Succession Act, i!7— 91.— Married woman entitled, V, 91. 

When person entitled is a lunatic— Procedure, J5, 92, 

When administrator becomes lunatic, O, 92. 

Effect of letters of administration S. 92— aorta.sponding to S. 191. of Succession 
Act, D, 92. — Administration with the will annexed, ii', 92. 

Who are capable of being administrators, W, 92. 

Persons incapable of being administrators, X, 92. 

Effect of the grant of letters, P, 93. 

Bight of Administnator-General to the grant of, JT, 93. 

Crant of certificates by the Administrator-General, I, 93. 

Eight of administrator, to transfer to Administrator-General, J, 93. 

How far letters validate intermediate acts of Administrator, K, 93. 

General letters of Administration— Necessity of, L—N, 93. 

Determination of title to the property, 0, P, 93. 

Difference between Probate Act and Succession Act as regards title, Q, Qi, 
Obligation of Hindu heir to obtain letters, B, 94. 

Under the Succession Act — Effect of decree against an heir in possession, S, T 

94. 

When S. 190 of Succession no bar to suit, U, 94. 

Acts not validated by administration letters S. 16, 94 — Corresponding to S. 162 
Succession Act, V, 94. 

Ss. 16—22 of the Act dealing with letters with the will annexed only, E, 95. 
When can be granted to an universal or residuary legatee, with the will annexed, 
Si 19, 99— Corresponding section in the Succession Act, K, 99. 

When will be granted with the will annexed, L, 100. 

The word “ may ” in S. 19 directory and not permissive, ilf, N, 100. 

Grant to whom, when there is no executor or residuary legatee or representative 
of such legatee. S. 21, 102— Corresponding section in Succession Act, F, 102. 
When to be granted to one entitled to distribution or to a creditor — Discretion 
of Court, S. 23, 104 — Corresponding section in Succession Act, A, B, 104. 
Grant under S. 23, only in the case of intestacy, G,D, 105. 

Sole preferred to joint, H, G, 105. 

When Court cannot associate in the grant a stranger, H, 105, 

Procedure where there are several applicants, J,J, 105. 

Preference of whole blood to the half, K, 105— Other cases of preference, M, 105. 
Being granted to one, another of the same kindred not entitled, P, 106. 

Consent of persons interested— How far ground for grant of, Q, 106. 

When and on what grounds granted to a creditor, P, 106. 

To person buying a debt of deceased, S, 106, 

To a surety paying the debt after the death of the deceased, T, 106. 

Grant of— Procedure where neither next-of-kin or creditor, U, 106. 

Creditor of a time-barred debt whether entitle^— English and Indian law, Y, 106, 
TF,Z, 197, 
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Administration — (Continued). ....... 

Under what limitation granted to a creditor, D, 107, 

After grant to a creditor, when next-of-kin can claim, C, 107. 

To the executors of a creditor— -English law, D, 107. i 

Creditor’s title to — Nature of, E, 107. . 

Grant to two or more creditors, E, 107. i 

On creditor’s application, citation to issue to Administrator-General, G, 107. 

Principle when several creditors apply, F— .A, 107. 

To a Bairagi’s esteie— Custom of his sect, i?, 108. ! 

To a Mahant’s estate, I, 108. i 

To the estate of a degraded woman, J — Q, 108. t 

In limited grant— Renunciation or citation, necessity of, ...4, 109. ^ ^ i 

To bastard’s estate, R — T, 109. I 

To the estate of a foreigner, Z7 — X, 109. - I 

Administrator -General’s preferential right, F, 109. I 

General practice with regard to limited grants, X, 109, I 

General letters to be always taken— Exceptions, 0, 110. | 

When can be granted, limited until the production of the will, S. 27, 112-— I 

Corresponding section in Succession Act, F, 112. 

Grant of, until a will proved to exist is found, W, 112. I 

Grant, till production of will from foreign place, Z, 113. I 

Grant tho’ will, not forthcoming, F, 113’. " I 

Grant till executor begins to act, F, 113. I 

To the agent of an absent executor. S. 28, 113 — Corrospoudiug section in Sucues- ■ 

sion Act, A, 113— Illustrative cases, C, D, 113, E, F, 11^. I 

Effect of the grant to the attorney of absent executor, 0, 115. ' i 

Grant to attorney only when principal absent, S, 115. | 

When can be granted to attorney of a resident principal, 'I\ 115 — Residence ^ 

of attorney, U - — W, 115, 116. I 

When letters may be granted to an absentee’s agent S. 29, 116 — Corresponding 
section in Succe-ssion Act, F, 116. i 

Practice of tho Calcutta High Court, B, 116. * 

To a person having a general power of attorney, Z, 116. i 

“ Use and benefit ” in S. 28, me.aning and effect of, F, 116. g 

To the agent of an absentee who is entitled upon intestacy, S. 30, 117— Corres- 
ponding .section in Succession Act, C, 117. 

When granted to attorney of next-of-kin, E, 117. i 

To the attorney of one of several persons entitled equally, E, G', 117. i 

To the guardian of a sole minor executor or residuary legatee, S. 31, 117—Gorres- 
ing section in Succession Act, if, 117. i 

When granted “ durante minore oestatc," I, 118, i 

Whether granted to one of several executors who only is oi age, Z, 118- s 

In case intestacy to one only of several executors who is of age, Z, 118. s 

■During minority of several infanta — Effect of one dying or attaining age, L, 118, 
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Administration — (Continued). 

Whether can be granted to Court of Wards, B, S, 119. 

Court’s discretion to grant during minority, T, 119. 

To a guardian, when Court can refuse to grant, U, 119. 

During minority of several executors until oue attains age S, 32, 120— Oocros- 
ponding section in Buccession Act, B, 120. 

During minority of several infants— Effect of one attaining ago, 0, 120. 

During minority of two infants — Effect of death of one, D, 120. 

Powers of administrator during minority, F, TF, 119— Right of .suit against, by 
creditors, X, 120— Liability of such to account, F, 120. 

Grant which is likely to prolong minority, Z, 120. 

For use and benefit of lunatic S. -33, 121— -Corresponding section- in Succession 
Act, D, 121. 

Grant under S. 33 , discretionary, SJ, 121. 

Where person entitled, is found to be lunatic, E, 121— Whore not so found by 
inquisition, G, H, 121. 

Right of husband for the benefit of lunatic wife, I, 122— Merc mental weakness, 
122 — “ Use and benefit ” meaning of, X, 122. 

Application for under S. 33 — Procedure in S. 84 to be followed — O.P.C., L, 122, 

Powers of administrator during lunacy of executor, M, 122. 

When grant of, may be doubly limited, iV, 122. 

When one of several executors becomes lunatic after the grant, 0, 122. 

“Pendenfe Zife,” powers of S. 34, 123— Corresponding section in Succession Act, 
P, 123 — English law, Q, 123. 

“Pendewfe Zife ’’—What to be determined before grant of, B~U, 123 — Grant 
when there is a receiver, F, 123. 

When Court will not apopoint “ pendente lite ”, TF, 123. 

''Pendente lite", when becomes “ fmictus officio," A, 124. 

Receiver and Administrator "pendente lite," distinguished, B~E, 124. 

" Pendeyite lite " — Powers of administrator, Z, 124— -Duration, F, Z, 124. 

“ Pendente lite To whom well be granted, P— 1, 124, 125 — Upon whose appli- 
cation, J, 125. 

“ Pendente lite ” — Suit against, by heir-at-law, K, 125. 

Attorney of General Executor authorized to prove will for a special purpose — 
Letters with the will to be limited accordingly S. 36 , 126— Corresponding 
section in Succession Act, B, 126 — Principle of S. 36 , S, 126. 

To beneficiary of trust property S. 37 , 126 — Corresponding section in Succession 
T, 126. 

To trust property limited, when granted in English law, IF— F, 127— Procedure 
on making a limited grant under S. 37, *4, 127. 

S. 37 , applicable only to propsorty forming part of the estate of deceased, U, F, 
127. . . ■ ' 

Power of disposition under a limited grant under S. 37 , 13 , 127— Applicability 
to debutter property C, 127, D, 128— Devolution of shebaitship to such pro- 
perty, E—G, 128. 



Administration — (Gontinued). 

For the purpose of suit, when granted to the representative of deceased or his 
nominee S. 38 128— Corresponding section in Succession Act, U, 128— English 
law, I, 128. 

Jurisdiction for application under S. 38, 129, 

when limited administration, not enough, M, 129, 

Authority of administrator under S. 38, N, 129. 

Grant under S. 38, on a mere averment of interest, 0, 129. 

Decree against limited administrator: — Effect, P, 129, 

Decree or execution against person in possession of testator’s property before pro- 
bate or letters— Effect, Q, 129. 

Executor or administrator absent for a year or more after grant— Court discretion 
to grant limited administration to anyhther person S, 39, 130— Corresponding 
section in Succession Act, P, ISO- English law, 5', 130. 

S. 39, “ at the expiration of 12 months ” meaning, U, 130. 

Persons to whom limited grants can be made, F, 130— Procedure when original 
executor or administrator returns, TF, 130. 

Validity of payments to administrator under S. 39, X, 130. 

Court’s power to grant generally whenever it thinks fit, S. 40, 131 — Corresponding 
section in Succession Act, B, 131. 

Grants ad colUgenda bona, meaning, D, 131. 

Object of grant under S. 40, E, 131. 

Procedure when original executor or administrator dies, F, 131 — Effect on author- 
ity of administrator under S. 39, Z,A, 131. 

Grants ad coiligenda bona — Oases, F — I, 132. 

To whom grants under S. 40 can be made, J, 132. 

Appointment by Court of a person other than one entitled under ordinary circum- 
stances — Limited grants S. 41,132,133 — Corresponding section in Succession 
Act, If, 133 — English law, N, 133 — Difference between Indian and English Jaw, 

0,133. 

Grant under S. 41 on ground of insolvency of estate, P, 133. 

Object of grants under S. 41, T, 133. 

S. 41— Association of stranger with a person entitled, .d, 13i. 

Power of Court to make arbitrary selection, P, 134. 

General statement of necessity whether sufficient to grant under S 41, U, 134 — 
Illustrative cases, V—X, 134. 

Grant to person not entitled to inherit under S. 41, F, 134. 

S. 41 , supercession of person entitled for just cause, F, 134. 

when grants can he mademnder, C — F, 133. 

Notice to person entitled before grant under S. 41, O, 135. 

S. 41 — Discretion of Court, PT — L, 133. 

General rule with regard to grant of, 1;, 136. 

Grant when subjected to exception S. 43,136 — Corresponding section in Suc- 
cession Act, B, 136. 

Grants with exception in Ss. 42, 43— ■* Grants of the rest ” S. 44, S, 136. 

When granted with exception, T, 137. 
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Administration— [Qoriim\x&di). 

Limited to a particular place, C, 137 > 

Limited to specific property, F, 137, 

Grant for effects unadministered S, 15, ISS—Corresponding section in Succession 
Act, C, 138. 

S. 45 — Grants “ de bonis non" E, 138. 

When administration “de bonis nott” granted, F, Q, ISS—Grant of, on ad- 
ministrator’s death, E, 138. J, 139. 

Original executor leaving a will— Grant of. administration de bonis no?!.— English 
Law — Indian Law, jBT, L, 139. 

Executor also a residuary legatee— English Law— Indian law, If, 139. 

S. 45 “may ” in section directory and. not permissive, N, 139. 

Ee bonis non, when granted to debutter property, O, 139. 

No grant de 6o?iis ?zon after estate fully administered, P, 140. 

“ Once an administrator, always an administrator,” fallacy of, Q, 140. 

No extension till death of holder owing to charge of maintenance, B, 140. 

Grant de bonis non — Necessity of, to include power of disposition, S, 140. 

Grant de bonis non may follow all grants, T, 140- 
De bonis non, to whom granted, U, 140. 

Powers of administrator “de Sonis no?t” F, 140. 

De bonis non vihao csin be granted to executor who has reuomiced, W, 140 — 
When to representative of next-of-kin who had renounced, X, 140 — When 
to representative of a creditor or legatee, Y, 140. 

“Pe 6o»is no?i” to whom granted, J, 141. 

Grant to persons entitled to original grant, P, 141. 

Preference of one with direct interest, to a representative one, 0, 141. 

To effects un,adininistered after a limited grant has expired. S. 47, 141— Corres- 
ponding section in Succession Act, D, 141. 

Grant of, to effects unadministered— Rules of guidance S. 4G, 141— Corresponding 
section in Succession Act, .2/, 141. 

Difference between grant de bonis and supplemental or cessato grant, E, F, 142. 
Gases where supplemental grants may be made, G— 0, 142. 

Procedure upon revocation of lost letters, P, 148. 

Long outstanding — Revocation of, U, 1S3. 

Consent of parties interested, as a ground of revocation, V, W, 193. 

Fraudulently obtained— Effect, 0, 155. 

Revocation of grant, no bar to fre.sh application, ft, 158. 

Grant to Administrator-General — Whether governed by S. 59, D, E, 173. 

Grant of letters, conclusive proof of grantee’s represeutative title, X, 175. 

Grant of, whether sufficient to prove disputed will, Y, 175. 

Application for letters— Form and contents when to District Judge and District 
Delegates, S. G4, 180, 181— Corresponding section in Succession Act, F, 181 — 
Scope of S. 64, G, 181. 

Grant under S 64— Court to consider what estate there is, J, 181; K, 182. 
General letters to be obtained except Under special circumstances, L, 182. 
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Administration — (Oonclurled). 

Application for—Declaration of title to property, 0 , 193. 

Grant, to be under seal of Gourt-Pormof grantS.7T, 208- Succession Act, F, 209. 
Grant of, after the expiration of seven days, /, 216. 

Application for — Discretion of the Court to refuse— Exception S. So, 22S — Suc- 
cession Act, lf2, 225— Effect of S. 85, M3, 225. 

Competency of Court to set aside fraudulent deeds of testator, E, 252. 

In actions for, Court can charge executor for property unaccounted, 8, 265, 
Expenses of suit for, included in “funeral and other expenses” D, 270. 

Costs of— What includes in, 270. 

Practice and procedure in suits for, W, 271. 

Insolvent estate— Preferential payment of debts— English law JJ, 274 — Indian 
Law, V, 275— Preferential payment under Eegimental Debts Act, IF, 275. 

S. 103 — “Labourer” and “artisan, ” scope of the words, Z, F, 275— Domestic 
servant, Z — G, 275, 

Payments of debts equally and rateably S. 104, 276 Succession Act S, 282. I, 

276 —Scope and object of S. 104, J, 276. 

Of the estate of person not domiciled in British India — Absence of provision in 
the Act— Succession Act, J57, 285. 

Suit for— Pormal-adininistration— Whether bad for multifariousness, N, 337. 

Administration ad litem, What is. J, 129 — Administration pendente lite, distinguished, 
K, 129. 

Administration bond, Origin of the practice of giving, N, 210. 

Bond to be given in whose favour, 0,P, 210. 

Upon minor attaining age, Q, 210. 

For unadministered portion only, E, 210. 

Not necessary from Administrator-General, S, 210. 

Sureties, T, 210. 

Appeal on ground that the security accepted is insufficient. A, 211. 

Requiring of security from executor after grant, under S. 78, B, 211. 

Execution of a second bond, C, 211. 

Court’s power to dispense with bond — Special order as to form of bond, 17,211. 
When sureties may be dispensed with, F, IF, 211, 

Guarantee society as a surety, Z, 211. 

Practising attorney, as surety, F, 211. 

Form in case of limited grant, F, 211. 

Assignment of— Mode of recovery, S. 79, 212 —Corresponding section in Succession 
Act, D, 212 — English law, E, 212. 

Consideration by Court before assignment, F, (?, 212. 

What amounts to breach of bond, H, 213. 

Delay in exhibiting inventory not a breach, I, 213. 

Assignment to a creditor, J, 213 — Exception, J, 213. 

Assignment to Administrator-General, L, 213. 

Who can sue on the bond, 0,213. 

Effect of invalidity of the grant upon surety’s liability, P, 213, , 
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Administratmi hand — (Concluded). 

Induced by misrepresentation— Effect on surety’s liability, Q, 214— Bond induced 
by mistake, B, 214. 

Suitiupon — Measure of damages, S, T, 214. 

Discharge of surety on application, JJ — X, 214, Y—C, 215. 

Notice before assignment, D, 215, 

What breaches can be alleged in a suiteupon, E, 215. 

Practice of Madras High Court in assignment of, E, 215. 

Administrator, Meaning of, S. 3, 25. 

Definition same as in the Succession Act, F, 52. 

Powers, after letters, IF, 52. 

Whether there can be administrator d 0 _so?i tort, X, 52. 

Definition of in S. 3, F, 53. 

Eemedy of purchaser of share against, N, 60. 

Title relating back to death of deceased, Q, 93. 

Prohibited from what acts, before grant of letters, IF, 95. 

What acts before grant of letters are v.aiid, X, 95. 

Grant of letters to, where executor has not renounced —Exception B. Ifi, 95— Cor- 
responding to S, 193 of Succession Act, Y, 95. 

Acts which he cannot do before grant of letters, il'/,a231. 

De bonis non— Estate entitled. A, 259 — Powers of, £, 259. 

During minority— Powers of S. 95, 259 — Succession Act S. 274, D, 259. 

Powers of administrator of effects unadministered S. 94, 258— Succession Act 
S. 273, X, 258— “Effects,” meaning of, F, 259. 

Provisions as to executor in Chaps. VIII, IX, X and XI of the Act applicable also 
to Administrator with the will annexed, 3, 341. 

Administ7-ator-General, Grant of Probata and Letters of Administration to, 0, 53, 
Preference over ordinary legatees and creditors, I, 102. 

Application by, for grant under S. 40 in case of illegitimate person’s will,' 
K,L,i32. 

Revocation of grant made to, B, 158. 

Powerbf High Court to order to collect and hold the assets, H, 169. 

Power of, when estate has been transferred to him by executor, M, 251. 

Suit against, by creditors M, 283— Right to full payment, N, 283- 
Distribution by, of assets after advertisement, cl, 326. 

Adoptmi, power to adopt given to executor — Validity, J, 253. 

Adverse possession, otexeautor against heir, 0, 233. 

Annuities, abatement with general legacies G, 291 — Commencement of, no exception, 
JJ. 291. 

Abatement among themselves, J, 291, 292. 

Abatement under administration^ cJ, 292. 

Valuation of — English practice, X — M, 292, 

Priority of, over residuary gift, W— P, 292— Exception, Q, 292. 



Definition, j5, 291— Treated as general legacy, P, 291. 

Commencement of, when no timte fixed in will S. 118, 302— Succession Act, 1, 302 
— English Law, J, 302. 

Quarterly or monthly, when to be paid, S. 119, 302-Succession Act, Jt, 302— 
English Law, L, 302. 

When successive payments to be made, S. 120, 302— Succession Act, M, 303— 
English Law, N, 303 — Departure from English Law, 0, 803. 

Sum directed to purchase annuity from what period payable, P, 303. 

Purchase of Government annuity where no fund charged for payment— High 
Court’s powers, when no such annuity obtainable, S. 12-3, 305— Succession Act, 
D,305. 

Gift simplieitor, gift for life only, P— j, 305. 

When perpetual, J—L, 306. 

Direction to purchase — Construction, M — O, 306. 

Bequest to purchase an annuity for life of grantee— Construction, P — P, 306, 
Failure of fund appropriated — On whom falls, S—TJ, 307. 

Payment of interest on the Wears within the first year of testator’s death, S. 133, 
320— Succession Act, T, 320 — Exceptional cases, V — X, 320. 

Sum directed to be invested for— Interest when payable, S. 134, 32^ — Succession 
Act, F, 321. 

Appeal, From order by District Judge or District Delegate to High Court— O.P.O., • 
S. 86, 225— Indian Succession Act, S.263, N, 225— Scope of, S.-86, 0,225, P,226 
S. 86—“ hereby” meaning of, R, 226. 

From order of District Judge— First appeal, T, 226. 

Order granting probate, appealable, U, 226. 

Order suspending grant of probate and directing re-hearing, F, 226. 

Order refusing to stay issue of probafceW* Judgment”, TP, 226. 

Order admitting a person as caveator, yd, B, 227. 

Order dismissing application for revocation, 6’, 227. “ 

Order giving permission to dispose, D, 227. 

Against insufficiency of security, E, 227. 

Order refusing to grant discharge to the surety, P, 227. 

Order refusing to amend error in probate, <?, 227. 

Order refusing to make objector a party, Z, Y, 226 ; Z, 227. 

Order of Recorder of Rangoon rejecting application for probate, H, 228. 

To His Majesty-in-Council, I, J, 228. 

Assault, Definition in, I.P.C., L, 2dE0. 

Property held by doceased as executor or administrator, not forming part of, 

■ . B,‘C, 59. , 

Property in which deceased had no beneficial interest, D, 59. 

. Trust property — Vesting of, P, 59. 

Executor or administrator’s beneficial interest, P, G, 59. 

Meaning, .P, Q, 178. - 

Property in possession of deceased at his death, jS, 179.- 

All to come into petitioner’s hands, to be stated, B, 178— Object of, T, 179. 



Afiseifi — (Concluded). 

Petition to contain statement of the basis of valuation, U, 179. 

Discovered out of jurisdiction after grant by District Judge — Procedure, I, 181. 

When creditor might follow, into the hands of purchaser, J?? — JT, 2i7. 

Alienation — Lapse of time, how far material, J, J, 247. 

Those fraudulently alienated, to he considered as unadministered, C, 239. 

When an executor or administrator can distribute without being liable for any 
debt of which he had no notice— Creditor’s right to follow such assets S. 139, 
324— Succession Act, i?, 325 — English law A , 325— Principle embodied in, 
S. 139, B,325. . 

Transfer of, from British India to country of domicile of testator by British 
executor to foreign executor, S. 145-A, 331 — Succession Act, J?, 332. 

No absolute limit of time forgetting in the assets, G, 339. 

Authentication. What is a “ propei-ty authenticated copy of the will,” TJ, 61, 


B 


Bom. Reg. 7111, 1827, Act VII of 1889, S. 28, to be read along, Y, 342, 
'* British Burma," Meaning of, T, 22— Chief Commissioner, U, 22. 

“ British India," Ye&nition — General Clauses Act, P, 44. 

Definition in the Indian Succession Act, Q, 14. 

Buddhists, Who are, J, JC, 22. 


c 

Oawse o/ncfioa, Meaning of, F—^, 230. 

English decisions how far a guide, B, 0, 230. 

How constituted, D, 230, E, 230. 

Under the Letters Patent, P, 230. 

Caveat, Meaning i?., B, 199— Duration, 8, T, 199. 

Without being lodged, an application can be opposed, C, 200. 

Form of S. 71, 200— Corresponding section in Succe.ssion Act, E, 200— Significance 
of the form, P, 200. 

Purpose for which may be entered, U — W, 199 ; X, 200. 

Whether necessarily makes the proceeding contentious, F, 200. , 

Effect of entry of caveat, S- 72, 201- Corresponding section in Succession Act, 

..V. ■. '0,201. ■ ■ 

Affidavit by caveator, H, J, 201. 

Argument to determine the right of caveat may be allowed, J, 201. 

,, Procedure when caveator found to have no interest. If, 201. 

Christians, Conversion from Hinduism — Applicability of co-parcenary law, IC, P, 18,19. 
Efiect of conversion— Whether convert can retain the old law, Q—F, 19, 20. 

Citation, Of executor, meaning of, A, 65, purpose, B, 93 — Effect of absence of citation 
upon executor, C, D, 9S. 

Necessity of, before grant of administration to legatee other than universal or 
residuary S. 52, 103 — Corresponding section in Succession Act, J, 103, 

Meaning, K, 103» 

Purpose of, L, 103. 
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Citation — (Concluded). 

Meaning and5purpose, Ii, 155— Issue of, xM', 153. 

Meaning, T, 196. 

Purpose of, U, 196. 

To persons directly affected by the will, x4, 197, 

Special citation against the widow of the deceased, B, 197, 

Special citation in the case of minors, C, 197, 

Right of infant not cited on attaining age, D, 197, 

General and special, F, 197. 

Discretion of Judge as to issuing, IF, 197. 

Party citing to possess the will or have it filed, Z, 197. 

To all entitled to the administration, Y, 197. 

Necessity against heir, Z, 197. 

Procedure when person to be cited is an infant, jB, P, 198. 

When may be dispensed with, G — I, 198. 

When a bar to subsequent application, J, 198. 

Absence of citation, when a just cause for revocation, Z, 198. 

Manner of service under English Law, L, 198, 

By registered letter, M, 198, 

Cost of, to be deposited before issue, O, 198. 

C.P.C,, 183ti, S. 934 — Liability of legal representative of judgment-debtor; U, 266. 
O.P.C', 1908, Ss. 50, 52 — Execution of decree against legal representative of deceased, 
K, 283. 

0. 31— Procedure in suits against executors and administrators, L, 283. 

Claims, When failure to send, does not discharge executor, O, 325. 

Co-adjiitor, Distinguished from executor, N, 63. 

Code, Presumption as to, B, C,9. 

Coidcil, Meaning of codicials, 25. 

Definition — Sixccession Act, B, 38— General Clauses Act, C, 38. 

Forms part of will, D, E, 38. 

Revocation of whether implied by revocation of will, F, 38 — English Law before 
the Wills Act, G, 38 ; H, I, 39. 

Whether entitled to probate by itself, J, 39. 

Incorporation of documents — Effect, K, 39— Whether included in probate, 
L—0,Z9. 

Discovery of, after probate — When separate probate grantable, S, 74, 

Different executors appointed— Revocation of, and grant to all, A, 75— CorrCS» 
ponding provision in Succession Act, .4, 75 — English Law, R, 75, 

Definition, 0, 75. 

S, 10 an exception to general rule, D, 75. 

Being lost, procedure, Q, 112. 

Procedure when discovered after grant of probate, A, 144. 

Appointment of executors when annulled by discovery of, B, 144. 

Definition, F, 144, 

When may be added to the grant and the gmnt altered or amended, S. 49, 144— 
Corresponding section in Succession Act, Z, 144— English Law, Z, 144. 



mi .IHDBX. 

Com?7iiss'io?i, To executor or admiaistrator—Exeeption, if, 271. ! 

Cc)ii7jo™)ji.se, Power of exeeutoE-bi administrator, ,252. 

Consangninity or kindred, De^nition, B, S, idZ. 

Contention, Meaning of, E, 162, 

Contingent legacy. Transfer of contingment bequest S. 124, 307— Succession Act, V, 307 
Principleof S. 124, ^'■,,307. ' 

Rules of Succession .Act, X, 'E, 307. , . 

“ Surplus ” and “ residue ’’meaning of, B, 308, 

When residue may bo paid over to residuary, C, 308, ^ ^ ^ ^ ^ ^ , 

Executor’s right to appropriate any fund for payment of, B, 308. ■ , 

Right of tenant for life to income of fund appropriated, JS, 308. 

Conversion, Erom Hindu to Mahoniedan — Right to retain Hindu usages, I, 21. 

Of property forming the subject of devise — OharaObor unchanged, E, 253. 
Court-fees, For probate and aflministration— Practice as to payment A, 207--^rractice 
of Calcutta High Court, B, 0, 207, . ■ 

Ad wfiioma fee, when payable, jD, 208. 

When deducted, E, 208. 

For appeal to High Court from order granting letters, F, 208. 

Creditor, His right to call upon a legatee who had received payment to refund S. 140, 
326 — Succession Act, M, 326— English Law, N, 326. 

Lien or charge of unsatisfied creditor on the assets, 0, 326. 

His right to refund .not lost by want of notice on executor’s part, P, 326— His 
right, how lost, Q,B, 327. > 'r. , . 

Amount which late-coming creditor is entitled, S, 327. 

Remedy of one coming after distribution, T, 327. 

His right to follow assets, U, 327. 

His right against hoan fide purchaser for value, V, 327. 

Limitation for suit to compel refund, X, 327. ' 

Creditors, Position of on administration by Court, D—G, 325. 

Practice of the Madras High Court as to advertisement for creditors, 11, 326— Of 
Calcutta High Court, I, 326. 

. D. ' ■ 

Beifs, S. 104— Liability to pay calls, /, 378. 

Holder of voluntary bond, If, 278. 

Limitation in Indian Law — Extinguishment of right, L, 278. 

Executor whether entitled to pay barred-dehts, M, 279— Right of administrator, 
W, 279— Of Administrator-General, 0, P, 279. 

Payment of debt judicially declared time-barred, y, 279. 

Not enforceable under the Statute of Frauds, P, 279. 

S. 104— “ as he knows”— Knowledge to be actual, 6’, 279. . . 

Want of notice of debt) whether exeouso for non-payment, 7V 2'?0- 

Rights as between creditors of testator and executor, A, 280. 

, Rights as between' beneficiaries and creditors of the executor, B, 280. 

’ ]jotA.iudir— ^Rijght described, 0, 28d. 



.If ■ ■■ liSfiHX,-- , icrrt 

r>e6is-r(Concludod). , . 

Retainer against real estate, R, 280. 

Incurred by the executor— Enforceability of, V—X, 280— Executor’s right of 
indomnity, r, 280— Equities, 280. 

When right of retainer must be asserted, E, F, 281. 

To what assets the right of retainer is limited, G, 281. 

When the assets may bo retained for debts in specie, H, 281. 

Against whom the right of retainer can be exercised, Z, J, 281. 

To what-debts the right of retainer extends, Z’ — R, 281, 

Liability of administrator who fails to pay equally and rateably. A, 282. 

“'Equal anderateablc “ payment when necessary, R, 282.* 

I’riority of right of retainer over costs of administration action— English law, 
5,282. 

Right of proof after retainer, T, 282. 

Retainer — A creditor-administrator, G, 282— Of executor, V, Wi 282. 

Right of executor as well as administrator to pay and retain a barred-debt, Z, 282 — 
Right of Administrator-General, Y, 282, 

Charge of debts by testator — Effect, D — H, 283. 

Claim of wife foriiioney lent to the husband, J, 283. 

Admission of assets in suit by order— Procedure, 0, 284i. 

Procedure where executor does not admit assets, P, 284. 

Executor’s right to withhold payment for one year, Q, 284. 

Death of party before right to sue accrues — Effect on limitation, S, 284. 
Acknowledgment of liability in writing by executor — Effect on limitation, T, 284 
— English Law,, U—W, 284— Right of Hindu executor to revive barred-debts, 

Z, r,'284. V',. 

Setting aside of decree and execution against administrator, A, 285. 

Due to estate from beneficiary— Retainer of legacy, B, C, 285 — Indian. Law, 

. D, E, 285. •• 

Properties— Lex /ori as regards foreign creditors, Z, 0; 285. 

Competency .of Hindu executor to give a new contract for a released debt, 
Z, 285. : . - . 

' .Admission “pa74passtt“ of all creditors native or foreign, H, 236— Part pay- 
ment to foreign creditors, I, 286. 

Payment of whatever description before, legacy S. 105, 286 — Succession Act, J, 
286-English law, K, 286. 

No exception in favour of specific legacies, L, 286. « 

' ' Voluntary bonds have priorities over legacies, M, 286. 

Legacies subject to debts,, but can be mortgaged, Ni 286. 

Priority of trade-debts by a Hindu vvidow, 0, 286. 

Indemnities from legatees for payment of] liabilities, S* 106, 286 — Succession 
Act, 0-1, 287. 

Liability of executor paying legacies with notice of debts, P, 287— Right of such 
executor against the legatee, <3i,,287v', 
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mmx. , . 

Demomtrative lecfacies, Rights of, when assets sufficient to pay debts, S. 109, 289-»- 
Succession Act, N, 289. 

When will be paid out of general assets B, S, 290-~Exception to the rule, T, 
290 . 

Abatement of, with general legacies,. U, V, 290, 

Abatement of, with specific legacies, W, 290. 

No intention in law to disallow interest, B, 314, 

Interest payable from one year after testator’s death, 6', 314, 

Are in the nature of general legacies in respect of interest, T, 314. 

Devastation, Liability of executor or administrator misapplying or damaging the estate 
S. 116, 333 — Succession Act, J, 334, 

Devastavit, Definition of, J, 334. 

Principles of liability for, K, 334. 

By direct acts of abuse, L, 334. 

Disposing of assets to executor’s own use. If, 334. 

By mal-administration, N, 334. 

Liability for improper distribution of assets, 0, 335. 

By loss of assets, P—B, 335. 

Liability for loss by loans on personal security, S,T, 335. 

Loan to co-executor on personal security — Breach of trust, U, 335. 

Investment in unauthorised securities, y, TV, 335. 

Executor mixing funds with his own, X, 335. 

By causing loss by agents default, Z — B, 336. 

Failure of Banker, C, 336. 

By possessing property in his possession unaccounted for, F, 336. 

Liability of executor for devastavit by co-executor D, 336— Principles of such 
liability, E-1, 336, J—M, 337. 

By executor’s negligence, Z, 338. 

Right of recovery of succeeding administrator against his predecessor or his re- 
presentativc, U, 340. 

Devise, of realty — Assent of executor under English Law, W, 293, 

Devisee, Suit for possession of immoveable property, F, 294. 

_ jDisinci; When can grant probate or letters of administration 'S. 58 171— 

Corresponding section in Succession Act, X, 172, 

Restricted powers of, F, 172. 

Restricted powers of, O, 202. 

Procedure when contention arises before him, P, 202, 

Power to transmit to District Judge in doubtful cases S. 74, 202— Succession 
section, Q, 202— English Law, R, 202. 

Procedure upon contention or when grant should be refused in this opinion 
S. 75, 203 — Succession Act, {J, 203, 

. District Judrje, Moaning of, (s) — 25. 

Whether includes Recorder of Rangoon, Al, 52. 

, Meaning of, in Assam, JB, 52. • . 

Definition same as in the Succession Act., F, 52. 
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Dis^Hci JwZfye“~(Concluded), 

Definition in general Glauses Act, ^,52. 

J urisdiction of, to grant and revoke probates and letters within his district, S. 51 , 
159- Corresponding section in Succession Act, S. 159--Jurisdiction to mofussil 
Civil Courts, T, 159. 

Definition, U, 159. 

Jurisdiction to grant probate of a Buddhist will, 7, 159, 

Power to grant probates of Hindu Wills prior to Hindu Wills Act, W, 159--To 
Mahammadan Wills, A, 159— Powers after the Act, F, F, 159. 

Jurisdiction of, to revoke probate on ground of fraud, and coercion in obtaining 
will, A, B, 160. 

Order refusing probate— Reversal on appeal- -Probate to be issued by whom 0 
160. ’ ’ 

Order on probate application — Reference to High Court, F, 160 — Concurrent 
jurisdiction of High Court, O, 160. 

Power to take charge of property pending report to Administrator-General, I, 

189. 

When can grant probate or letters — Jurisdiction, S. 56, 170~Corresponding 
section in Succession Act, J, 170— English law, K, 170. 

S. 56 — Test of jurisdiction, M—P, 170. 

Neither residence nor property within jurisdiction — Refusal to grant, Q, B, 170, 
S, 171. 

Application to grant probate or letters— Discretion to refuse or grant limited ad- 
ministration, S. 53, 171 — Corresponding section in Succession Act, F, 171 — 
When no discretion to refuse, W, 171. 

Domicile, Definition of, A, 832, 

Matters to be considered in determining a man’s domicile, B — B, 333. 

Rules of Succession Act on domicile and its change, F — JS, 333, 

E 

Evidence, Burden of proof of testator’s capacity, Y~~E, 188, F—3, 189. 

Burden of proof of genuineness of will, K, L, 189. 

All evidence to prove execution of will, to be produced, M, 189. 

Sufficiency of, in proving execution, N, 189. 

Nature of evidence required for execution of will, 0—Q, 190. 

Necessity of approving evidence of attesting witnesses, B, S, 190. 

Extrinsic evidence in ease of attestors contradicting each other, T — V, 191, 

Ea:ecMfor,Meaningof.(s)—25- 

Definition same as in the Succession Act, R, §5. ** 

Appointment only by will, C,D,i5, 

Appointment by implication, E — L, 46. 

Distinguished from co-ad jutor, Af, 46. 

Different froin a trustee, N, 46, 

Different from Administrator, O, 46. 

Renouncing office— Will, whether entitled to administration, P, 46. 

Appointment when bad for uncertainty, Q, B, 47. 
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(Continued) . 

Appointment revoked by codicil, S, 47. 

Misdescription — Liable to correction, S’, 47. 

Of an excecutor— Status, U,9n. 

As a legatee under the will — English Law not in force, T’, 47. 

Nomination— Effect, W, 47. 

Le son forf— Definition of, X, 47. 

De son tort — Liability of, F, 47. 

Rule as to, applicable to Hindus, F—C, 48. 

Rules as to, when applied to Hindus, JJ — J, 48, 49. 

Definition of in, S. 3, E, 53. 

How differs from administrator, G — K, 53. 

How differs from trustee, L, 54. 

Representative of both real and personal properties. If, 54. 

Position of Hindu Executor before the Hindu Wills Act, 0-^S, 54. 

Powers of, subject to Hindu law, A, 55. 

Difference between an English and Hindu Executor, B—D, 55, 56, 

Position of Hindu widow as executor, T, U, 55, 

Powers of a Hindu executor before the Hindu Wills Act, F— .F, 55. 

Rights of Hindu Executor to the property of deceased, X, 55, 

Hindu executor transmitting his powers to his own executor, JH, 58. 

To a Hindu compared to shebait of a temple, F, 66. 

How far a trustee “for specific purposes,” I — K, 60. 

How long his duties extend, L, M, 60. 

Right of one who has not proved, R, S, 60. 

Execution abroad — Propei:ty in England —Necessity of proving in Engli.sh Court, 
62, 

Definition, ilf, 63. 

Appointment by will alone, 0, 63. 

Who are capable for, P, 63. 

Capacity of an alien, Q, 63. 

Capacity of a limited company to be, B — P, 68. 

Poverty or. insolvency of— If bar to Probate or ground for removal, A -D, 
64. 

. Mere weakness of mind* whether a bar to probate, JB, 64. 

A partnership firm, capacity to bo, 17,64. > 

^ Becoming lunatic— Procedure, F, 64. 

Incapacitated from illness — Procedure, TF, 64. 

Appointment by the will— Competency of Court to refuse probate, X, F, 64. 
Being of bad character— Gnant of Probate, X, 64, 

Appointment absolute or limited, P, 65. , 

Appointment of, might be delegated by testator to another, T—W, 66, 

No express appointment— Procedure to grant of probate, X, 66. 

Appointment of ; according to the tenor in the will, F, 66. 
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Mxecuior — (Continued). 

Person xrot named as executor — Title to letters of administration only, Z, 68. 

• name inserted without authority— Procedure, G, 67. 

Bonouncing his right, whether can be administrator, If, 67, 

His right to remuneration, I— L, 67. 

Appointment express or by necessary implication, S. 7, 67— Corresponding provi- 
sion in Succession Act, II, 68. 

By implication—" Executor according to tenor,” 0, 68. 

By necessary implication — What it means, P, 68— Executor according to tenor, 
Q, 68 — Necessity to constitute one as such, 23 — U, 68. 

According to tenor — Cases, F—0, 69. 

Not according to tenor — Gases, B — 1,69,70. 

When trustee executor according to tenor and when not, J — 0,70. , 

According to tenor— Shebait of debutter property, P — 13,70,71. 

According to tenor— Joint admission to probate with express executor. A, 71. 
According to tenor — Person appointed guardian, S, T, 71— Universal legatee 
U~X, 71. 

Appointment by implication— Strict construction, Y, 71. 

For limited purpose — Appointment of as general executor, 71. 

Becoming lunatic— Procedure, B, 2H, 73. 

Several appointed— Probate to all, S. 9, 73— Corresponding provision in the 
Succession Act, 2V, 73. 

Oo-executors — Grant of probate to each, 0,73. 

One only of several applying for probate— Procedure in Calcutta, P, 73, 

Several executors — Each bound by the other’s acts, Q, 23, 78. 

Eight of executor who has not proved, S, 74. 

Different executors for different properties, P, 74. 

Different executors for different countries, U. 74. . 

Substitution of one by another, F, 74. 

When substituted executor can apply for probate, W — I?, 74. 

In prior instrument entitled to probate, E, I*', 75. 

Appointment revoked by inference— Grant of probate, G, 75. 

Test for revocation of bis appointment, II— I, 75. 

Appointment by prior instrument — When revoked by a subsequent one, K, h, 76, 
Death of one of several — Transmission of executorship — English and Indian Law, 

■ Q, 7B. ■ ' 

Whether derives title from will or probate, P, 77. '* 

Death of sole or .surviving executor — ^Transmission of executorship — Differenoo 
between English and Indian Law, 13, 76 ; 5— P, 77. 

Whether necessary party in suit between beneficiary and third person, t/, 85. 
Effect of his intermeddling without probate, B, 96— What constitutes inter- 
meddling, B, 96. 

Power of Court to compel executor to take out probate, G — J, 96. 

Grant to Administrator- general if executor takes no steps, K, 96, 

3 
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‘Executor — (Oontinued). 

When citation on renouncing executor not necessary, D, 96. 

Form and effect. of renunciation by executor, S. 17, 96 — S. 194 of Succession Act 
corresponding. If, 97. 

Eenouncing, not to exercise any power, *1, 98. 

Binding himself by agreement to renounce, B, 98. 

Assignment by executor of his powers, C, D, 98. 

Court’s power to discharge executor who has proved — Eliect of, E, 98. 
Representative of executor bound by his renunciation, F, 98. 

Renunciation by Attorney, Cr, 98. 

Non-appearance to citation — Effect of, if, 98. 

Right of executor who has not proved ■ to sue co-executor who has proved for 
inventory and account, W, 98. 

Right of executor renouncing to take administration in another character, X — Z, 
98. 

Procedure, where executcii: renounces or fails to accept within time limited, 
S- 18, 99— •Corresponding section in Succession Act, I, 99. 

Applying for succession certificate whether amounts to “accepting executorship,” 

99. 

Appointmeut, express or implied, X, 179. 

Powers and duties of — How long they extend, If, 1, 231, 

Acts which ho can do before probate, .L, 231. 

Right to sue for debts due to the estate though probate necessary before decree, 

0 , 2 « 0 . 

Power of disposition, after property made over to leg-atees, B, 243. 

“Power to dispose,” whether includes power of mortgage, B, G, 243. 

“Power to mortgage,” does not auihorise a sale, D, 244. 

“Power of sale,” includes power to mortgage, A? - G, 244. 

,i. Power of sale by attorney, JET, I, 244. 

. Power of disposition, controlled by testator, M—S, 248— Rules of equity, T, 248. 
Power of disposition how far dependent on Court’s permission, X, Y, 249— 
When application for permission should be made, Z, 249— Who can apply for 
permission, A, B, 249. 

Also a residuary legatee— Re,striction on alienation in the will, U, 249. 

• Power of disposition whether controlled by administration action , F 249. 

Power of disposition when, lost, IF, 249. 

When permisision to dispose might be granted, G, D, 250. 

Power of Hindu executor to transfer estate to Administrator-General, B, 251. 
Power of Hindu executor before the Hindu Wills Act, I', - U., 252. 

Power to sue for construction of will, Z, 262, • • 

Himself purchasing the assets, JP, Q, 254. 

Using hir-position as such to become purchaser, B, S., 254. 

Buying up debts or legacies at under- value, T, 255. 

Selling property for purpose of re-sale to himself, U, 255. 

Purchase’ at execution sale of a legatee’s interest, V, 255. 


INDEX. 


XIX 


E'ajecJtto?"'— (Ooncluded) . 

How far an executor can sue or be sued by co-executors, J— I/, 257, 

One of several, continuing suit without probate, 1/, 257. 

Who should be joined as dependent in an administration suit, N, 257. 

Eight to call for an in^^entory and account from those who have proved, O, 

. ■ ■■ 2S7. ■ ■ . 

Notice to one of several is notice to all, P, 257. 

Oaution to be taken in dealing with one executor alone, E, 2S8. 

Duty of, to provide for necessary funeral ceremonies, S. 97, 260— Succession Act, 
S. 276, J, 260 — How differs from Succession Act, K, 260. 

Duty to give effect to directions as to burial. D, 260. 

When personally liable for funeral expenses, M, 260, N, 261. 

Title of stranger against the estate for providing for funeral expenses, 0, 261, 

Reasonable diligence to be used in collecting and realizing the debts, S. 100, 268, 
Succession Act, S. 278, L, 268. 

S. 100 — “ Collective ” what it implies, M, 268. 

Liability for unduly delaying to bring action, N, 268— For leaving debts out- 
standing from co-executor, 0, 268 — For breach of trust, P, 268 — Liability of 
debtor-executor, Q, 268. 

Who to recover the debts and claims of the estate, R, 268. 

Beneficiary’s desire not to continue testator’s suits — Procedure, 8, 268. 

To pay certain expenses before all debts, S. 101, 269— Succession Act S. 279, T, 269. 

Concurrence or acquiescence of beneficiary, how far exonerates executor, 0, 337. 

Carrying on testator’s bu-siuess, P, 337. 

Increase of liability on ground of payment of remuneration, U, 338. 

Executor and administrators, Power to sue in respect of actions surviving deceased and 
to recover debts, S, 88, 229— Succession Act, S. 267, U, 229. 

Claims against as such with claims personally, J", 231. 

Suit by, against third person— Beneficiary whether necessary party, K, 231. 

Survival in favour of or against, of all demands and rights to prosecute or defend 
any suit or other proceeding existing at the time of deceased’s death — Excep- 
tions, S. 89 , 231 — Succession Act, S. 268, N, 231. 

Survival of right of action on conbraob ordubytothe representative— General 
rule— English Law, 0 — Q, 232 — Indian Law, It, 232. 

Survival against, of right of action oh contract or duty— English Law, S, 232— 
Indian Law, T, 232— Oases of implied contracts and duties, U, 232— Executory 
contracts of the deceased V, W, 233— Contracts relating to the person, X — 2, 
233— Contract of marriage, A, 233— Contracts of agency and service, B, 233— 
Bills and notes, 0, 233, D — I, 234 — Partnership, K — N, 234 — Of share-holder 
on his de.ath, 0— Q, 234. ; 

Survival of rights for dr against^Aclion.s on contract hf executor himself, 
B~B, 23S, C, 236— Actions on contract made with the ex'ceubor, D, E, 236— 
When an executor is personally bound by decree, E, 236. • 

Survival, after testator’s death, of right of action in tort — General rule, G, 236— 
Exception, H, 236, . , 



Executor and adin inistraiors — (Con fcinued) . 

Statutory right of action of the representatives of the injured person —English 
Law, I, J, 236, J—K, 237 — ^Indian Law, K, L, 237— Cases under Act XIII of 

: , 1883 ., N, 237, . 

Statutory right of action against the representatives of the tort-feasor— English 
Law, 0, 237— Indian law, P, 238 — Construction of Act XIT of 1855, Q, B, 238— 
Personal injury independent of contract, S, 238— Debts implied from wrongs, 
S, !F, 238— Actions for torts done in the executor’s time, 17, 238 

Causes of action held not to survive the death of the party — Suit to recover 
possession of minors illegally detained, F, 238— Suit to recover expenses to 
temple caused by misconduct of offleer, IF, 239~Suit on claim founded on 
personal trust, Z, 239— Suit to set aside plaintiff’s father’s alienation, V, 239. 

Causes of action surviving the death of the party — Suit on compromise entered 
into before plaintiff’s death, Z, 239 — Suit on promise to settle property 
on adoptee, A, 239 — Suit for pre-emption, P. 239 — Suit by Hindu widow for 
possession after husband’s estate, C, 239 — Suit for damages for trespass, D, 
239— Suit for money had and received by Agent, E, 239— Suit for damages for 
negligence by solicitor, F, 240— Suit for damages for malicious prosecution, 
0—J, 240. 

Survival of actions— Exception to be construed strictly, E, 240. 

Eevival of suit on death of testator— Cause of action, N, 240. 

Powers to dispose of property —Special powers of executor— Limited powers of 
administrator — Effect of contravening the restrictions — Mention of in the 
grant — Effect of omission, S. 90, 241, 242— Law before amendment of, S. 90— 
Effect of disposal without Court’s permission, V, 242— Succession Act, S. 269. 
W, 242— How differs from S. 90 of the Act, IF-1 — TF5, 243 — Difference between 
moveable and immoveable property, W-d, X, 243. 

Power of sale under English Law, J, K, 244 — Power of mortgage, L, M, 244. 

Title of purchaser or mortgagee, O, P, 245, 

Sale or mortgage for private dobt-r-Validity, Y — A, 246, 

Purchaser or mortgagee not bound to make inquiry or see to the application of 
purchase money, Q—TJ, 243, V—X, 246. 

Sale or mortgage— Effect of fraud and collmionj B,0, 246, D, 247. 

Power to lease under English Law, K, 247 — Power to borrow, L, 247. 

Compromise in excess of their powers— Validity, E, 230. 

Order granting permission appealable, P, 250. 

Disposition without Court’s permission— Effect, G — I, 250. 

S. 90, disposition of property — “ Person interested in the property ” in cl. 4, 
meaning of, J, K, 251. 

* Consent of beneficiaries to a particular disposition, how far valid, 0, 281. 

Executing promissory note whether disposal, P, 231. 

Alienation by one having several estates and interests in the land— What it 
conveys, Q, B, 281. 

Purchase by him of deceased’s property— Voidability S. 91, 234— Indian Succes- 
sion Act, S. 270, V, 254— Principle of S. 91, explained 0 , 284. 

Each of several has the whole estate, A, 256— Similarity of estate, of executor 
and Administrator, B, 286. 


Executor and adminvstrators — (Concluded). 

Being several, any one proving the will might exercise all powers S, 92, 2SS — 
Succession Act, S. 271, W, 255— Scope of S, 92, X, 255, Y, 256. 

What acts of one, are binding on the others, C, 256 — What act.s, not binding, D, 
286. E, F, 257. 

All to join in bringing actions, G — I, 257. 

Survival of powers on death of one of them, S. 93, 258 — Succession Act, S. 272, S, 
258— English Law, T’, 258. 

Right to perform religious ceremonies devolving on survivors, W, 258, 

Husband, whether necessary party to suit by or against her, J, 260. 

Duty to exhibit in Court within time inventory and accounts— Form of— Conse- 
quence of disobediance to the order of Court — Offence S. 98, 261 — Succession 
Act, S. 277, P, 262— Construction of S. 98, Q, 262. 

Liability for neglect to get in any part of property, S. 147, 338 — Succession Act, 
IF, 338. 

Liability for retaining money directed to be invested, B, C, 339. 

Liability for retaining investments directed to be converted, D, 339. 

Liability for permitting to remain in personal security, E, F, 339. 

Liability for giving up rights uuder compromise, H, 339. 

Liability for delaying payment of debt carrying interest, I, 339. 

Liability for unduly delaying to bring action, J, 339. 

Liability for leaving debt outstanding from co-executor, L, 340. 

Liabilitj for interest, for omitting to lay out money, M, 340. 

Liability for interest for using money for his own purposes, N—P, 340, 

No liability for not insuring, Q, 340. 

No liability for neglect to take out probate, B, 340. 

No liability where will is misleading, 8, 340. 

Acting under legal advice, no justification for wrongful acts, T, 340. 

Executor de son tort, Elements constituting, K — 0, 49. 

What acts do not make a such, P — S, 49. 

Whether includes as person setting up adverse title, T, 49, 

Agents of executors not coming under, V, 49. 

Whether comes under the definition “ of legal representative, “ A, 50, 

Liability of, under the Succession Act, D, 50. 

Liability of, generally, E, 50. 

Person dealing with, when himself executor de son tort, F, 49, IF, 50. 
Purchaser of some of the assets, whether to be treated as executor de son tori,, 

. Z,80. 

Whether can arise while there is another rightful executor — English and Indian 
Law, Y, Z, 50. 

Liability to suit, F, 50, <?, 51. 

Extent of liability, H—J, 5i. 

Omts of proof of, amount of assets received, Z, 51. 

How far protected, L, M, 51. 

What payments not binding true representatives, N, 0, 51. , 
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Executor de son tort-~{Gonalu6ied.). 

How can discharge himself, P, SI. 

His right of retainer, Q—S, 52. . 

Consent of heir, whether defence against a creditor, 2’, 52. 

Enforcing of his claim against the estate, 17, 52, 

Exemplification, What is, V, 61. 

Whether probate can he granted for, Tf, 61. 

. ' ■ F ' 

Fraud, Definition, P, S', 323. 

P?:;je7ises, First charge on the assets. D, 269, 

To be reasonable as against creditors, F, 269. 

EKeoutor’s risk if more than reasonable, IF, 269 — Amount varying, X, 269. 

Standard in the case of Hindu testator, F, 269.. 

In the case of married woman, X, 269. 

G 

General legacies, Abatement of — ^Preference of a legatee over another, S. 107, 287 — 
Succession Act P-1, 287, 

Abatement of in deficiency of as.sets, F, 288. 

Abatement together and proportionally, IF, 288 — Exception, X F, 288— Second 
exception, Z, 288. 

Interest when payable when no time is fixed — Exceptions S. 130, 316 —Succession 
Act, J, 316— English Law, L, M, 316. 

Direction to pay legacy “as soon as possible, ” W, 316. 

Rule when assets unproductive, O, 317. 

The year’s time counted from death of testator, P, 317. 

When given in satisfaction of debt — ^Interest when runs, Q, ,P, 317. 

Rule as to interest when legacy gave in satisfaction of another’s debt, 8, 317. 

S, 130, exception 2 — Person in Loco parentis described, IT — X, 317, 

Rule as to interest when infant legatee enmntre ” at testator’s death, F, 317 
— Exception nob confined to legitimate children, Z, 318— Exception not 
extended to adults, /4, 318. 

Comparisons of exceptions in Ss. 130, 131, B, 318. 

S. ISOexcep. (■3)~Legacy to minor with direotion to pay maintenance, C, 318— 
Exception nob confined to minors related to beskator, D, 318— Exception, not 
applicable where gift is not to infant directly, H, 318. 

Payment of interest when time fixed in will — Exception, S. 131, 318— Succession 
Act P, 318— English Law,- G, 319. 

Payment of interest whore time fixed arrives in testator’s lifetime, H, 319. 

S. 131 exception— Enlisb Law, I, 319 — Scope of exception, 7, 319. 

Effect, where specific sum given by the will for maintenance, L, 319 — When such 
sum may be increased, iif, 319. - 

Payable “ in future ” — Aualagous rule in English Law, X 319. 

S. 131 — Second exception in English Law to rule in section — Where fund directed 
to be secured from testator’s death, O, 319. 

Rate of interest for general legacies at 6 per cent, per annum S. 132, 320— 
Succession Act, Q, 320 — English Law, R, 320— Compound interest nnder 
English Law, S, 320. 

Guarantee, Death, of surety, how far a revocation of the oontraot, J, 234, 
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H 

High Court, Jurisdiction over assets out of the Presidency originally, It,. 161— Rules as 
to jurisdiction for revocation, D, 161— Powers of Moulmien Recorder’s Court 
M, 161. 

Power of High Court to appoint Delegates to grant probate or letters of admi- 
nistration— Non-eontentious cases— Sanction of Local Govornniont, S. 52, 161 — 
Corresponding section in Succession Act, iV, 161. 

Definition — General Clauses Act, 0, 161. 

Concurrent jurisdiction with the District Judge S. 87, 228— Succession Act 
S. 264, 228. 

Meaning of in S. 87, 0, 228, P, 229. 

Concurrent jurisdiction — Existence of property within jurisdiction, Zi!, 229. 
Hindu Law, Manager of the estate of infant heir-^Power to discharge the estate, F 

252. 

Hindus, Who are, K—^N, 16. 

Jains, whether Hindus, O — F, 16, 17. 

Sikhs, whether Hindus, Z — G, 17. 

Brahmos, \yhether Hindus, D, A?, 18. 

Non- Aryans, whether Hindus, P, 18. 

Outclii memons, whether Hindus, G, 18. 

Khojas, whether Hindus, iZ, 18, 

Boras, whether Hindus, J, 18, 

Native Christians, whether Hindus, /, 18. 

I 

" Iwdifl,” Definition — General Clauses Act, P, 14. 

Difference from “British India”, S, 2', 14. 

Aden, if part of British India, H, 14. • 

Insolvent Estates, Bankruptcy rules as to payment and proof of debts, A, 277, B, C, 
278. . 

Preferential payments in the administration of, D, 278. 

Inlesfae?/, When arises as to part of property, Z5, 105. 

Inventory, Lapse of time no bar to call for in England, A, 266. 

Who can he called to submit, B, 266. 

When an executor or administrator exhibits an inventory in England, V, 266. 
English Law — Who can call for an inventory, IF— F, 266. 

Admission of assets in lieu of inventory in English Law, .Z", 266. 

Form and contents of, in England, C, 267. 

What it should contain, D, 267. 

Punishment under English Law for disobedience to file, E, 267. . 

To include property in any part of British India S. 99,267 — Succession Act, 
S. 277-A, F, 267. 

Inventory and account, S. 98— Scope of Judge’s duties, B, 262. 

What the inventory should include, B, 262. 
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Inventovy and ctccounts — Right of Judge to call for an annual account, X, X, ^63-— For a 
revised account, ^3 , 263, 

Enciuiry by audit at the expense of executor or administrator, 5, 263, 

Judge’s right to act sw Hiofw under S, 98, C, 263- 

Conclusiveness of value set forth in the inventory, y, 262— Or of the value in 

the will, U, 263. 

Executor’s duties to keep — 'Bound to be constantly ready with his accounts, V, 
263 — One account and not a series of accounts required, IV, X, 263. 

S. 93—“ From time to time appoint ” meaning of, D» JS, 264. 

Sanction for prosecution, not to rest upon examination of accounts filed, F, 264. 

Inquiry before sanctioning prosecution, <?, 264— Scope of S. 176, I.P.G., li, 264 
—Of S. .1,93, I.P.O., I, 264. 

Neglect to file— Practice of Calcutta High Court, K, 264. 

Time for filing — Inspection — Practice of Madras High Court, E, 26S. 

When omission to file, just cause for revocation of grant, 0, 26S. 

Failure to exhibit, a breach of admimstcation boudj, P, 268. 

Limitation for suit for, by “cestuique trust, ’’ B, 268. 

Investment, In specified securities, of residuary estate S. 125, 308 — Succession Act, H, 
308, 

Liability for retaining money directed to be invested, Z, 309. 

Differences among trustees in a trust for sale — Procedure, J, 309. 

Of legacy in authorized securities — Right to income of tenant for life of residuary 
legacy, X, 309. 

Differences between this Act and Succession Act, L, 309. 

Time and manner of— Discretion to executor — Interest payable until investment, 
S. 126, 309 — Succession Act, M, 309. 

Liability of executor or trustee retaining investment directed to be converted, 
X, 0, 310. 

Interest payable to tenant for life of residuary legatee until investment, P, 310. 

In government securities of legacy given to a minor without guardian— Minor 
under Court of Wards-procedure S. 127, 310 — Succession Act, Q, 311 — English 
Law, B, 311. 

Duty of executor to convert unauthorised investment into authorized ones, F, 
338. 

J 

Judicial proceedings, S. 102— What it refers to, H, 271. 

What is to he given credit in taking accounts, 2, 271. 

cZamdiclioH, “Dwell,” “reside” and “abide” meaning of, 2’, 171. 

In application for revocation, 17,171. 

Chief Court of Punjab, S, 229. 

li 

Le(jfacif!S, Executor cauuot prefer his own legacy, (?, 288. 

Executor when to deliver S. 117, 301— Succession Act, C, 301— Application of 
the rule to every will in India, D, 301. 

S. 117— Object of the rule, P, 301. 

Right to compel executor to pay -within a year, F, SOI . 
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Leoacks — {Concluded). 

Allowance of one year to pay, foe executor’s convenience, G, 301. 

Executor’s competency to pay within a year, if, 301. 

Executor’s right to demand refund, A, 321. 

No refund if executor paid voluntarily, S. 136, 321 — Succession Act, B, 321. 
Eefunding, when paid under order of Court, S- 135, 321 — Succession Act, if, 321. 

S. 137 — Corresponding section in Succession Act.'D—Cr, 322, 

Executor not bound to give notice of the terms, N, 323, 

Condition precedent not performed within time —Distribution of assets by execu- 
tor — Further time allowed and condition fulfilled — Bight of legatee against 
executor — When further time allowed, S, 137, 322. 

S. 137— Principle of second para of section, J, 322— “ Specified time ” how com- 
puted, J, 323— Whether can be construed as reasonable time, K~M, 323. 

Illness or ignorance of legatee no excuse for non-performance of condition 
precedent, 0— Q, 323. 

Executor when entitled to call upon each legatee to refund in proportion, B. 138, 
324— Succession Act, SI, 324 — English law, C, 324. 

Executor’s claim to refund when legacy paid with notice of debt, V, 324. 

Notice of contingent liability is not notice under S. 138, W, 324. 

Want of notice of debt, no exeu.se for executor, X, 324, 

Legacy, Specific and demonstrative, S. 3, 25. 

Of debt, when specific, A, B, 40. 

When may be specific, Y, 40. 

When not construed as .specific, Z, 40. 

Of land, when specific, 0 — F, 40, 41. 

With mere charge on land nonspecific, G, 41. 

Gift of sum to be paid out of land whether specific, H, 41, 

Bequest of present estate, when general and when specific, I—K, 41. 

Legacy of money when general and when specific, L — P, 41. 

Gift of a particular thing when may be a general legacy, Q, 41. 

Reference to Court by executor who has not assented, I), 294. 

Suit for legacy cr for share of residue, A?, 294. . 

Suit to recover from executor personally, G, 294. 

Suit for with ancillary claim for administration, M, 294. 

Suit to recover property declaring the bequest void, I, 294. 

When executor’s assent is absolute. A, 297. 

Assent of executor to his own legacy— Implied assent, S, 115, 297— Succession 
Act, £(,297. 

Assent of executor, conditional, S. 114, 297 — Succession Act, E, 297 — English 
law, Z, 297. 

Assent necessary to executor’s own legacy, C', 298. 

When assent ineffectual, D, 298. 

Assent of one of several executors, A?, P, 298, 

Executor’s assent to his own legacy, express or implied, 0, 298— When the assent 
is implied, H — 7v, 298, ; 

A 
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Legacy — (Concluded.). . ; 

Title to legacy of defaulting .trustee, S, 299. 

Testator’s intention to give legacy to executor— Effect, T, 299. 

Executor’s right when also a legatee, U, 299. 

Priority of executor’s legacy, F, 299. 

•Executor retracting his assent, -4, D, 300. 

Retrospective effect of executor’s assent, S. 116, 300 — Succession Act, IF 300 . 
When assent bound to be given, X, 300.. 

Effect of assent of executor, F, 300. 

Investment of sum bequeathed for legacy for life, not being specific, S. 121', 
303 — Succession Act, Q, 303. 

Given for life, with remainder to another — How to be enjoyed, T, U, 304. 

To two or more persons in succession — Sale and investment of proceeds, V, W, 

304. 

What are authorized investments for payment of, X, 304. 

Duties and powers of trustees with regard to investments, T, 304. 

Investment of general legacy, to be paid at future time—Intermediato interest, 
S. 122 , 304— Succession Act, Z, 304. 

Right of legatee to be paid in future to apply for setting apart, C, 30S, 

Given to infant, not payable without permission of Court, S, 311. 

When maintenance may be allowed out of capital, T, 311. 

When maintenance allowable out of income — By Statute — Elnglish law, U, 311 
— Indian law, V, 311 — Apart from statute in English law, W, 311. 

Contingent and in future— When maintenance allowable, X— .4, 311— When not 
allowable, B, 312— Amount allowed for maintenance, 0, 312. 

Payment to official trustee, D, 312. 

Whether relates to date of will or death of testator, N, 313. 

Legacy {General), Definition, T, V, 40. 

Distinguished from specific legacy, V—-X, 40. 

Legacy {demonstrative), Definition same as in Succession Act, K, 43. 

Williams definition of, D, 44. 

How distinguished from general and specific legacies, M, N, 44. 

Legacy of money out of stock, 0, 44. 

When it will be specific, P, 44. 

Legacy of money out of a debt, Q, 44. 

Legacy of money out of the income of Jagir, P, 44. 

Scope of the word labham (profits), iS, 44. 

Order of payment as between specific and demonstrative legacies, T, 44. 

Lepuc'i/ ((Specijdc), Definition— Succession Act, P—jS, 39, 40. 

What passes with specific legacies, A, R, 42. 

Gift of “rest of my stock.” P, 42. 

Direction to purchase on contingency, P, 42. 

Of stock where testator has smaller amount, P, 42. 

Specific bpquest of stock to be purchased hereafter, U, 42. 
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Legacy (-S2Mci/zc)--{0onoludad). 

Specific bequest of thing not in existence— Efiect, T, ^2. 

Secret trust of specific part of residue, W, 42. , 

Gift not described specifically but giving legatee power of selection. X — Z, 42. 
When mere description not specific, C, 43. 

When possession of similar not creating specific legacy, D, 43. 

Direction for deferred payment, E, 43. , 

Gift to one for life with remainder to another, E, 43. 

Residuary clause when not specific, G, 43. 

Gift of residue when not specific, H, 43. 

■ When gift of residue will be specific, I, 43. 

Abatement of with general legacy, J, 43. ; , . 

Legal Giiardtan, S. 31— Scope of the words, Jf, 118. 

Legal representative, Whether includes person taking wrongful possession of deceased 
Hindu, S, C, 50. 

Under the Succession Act same as in present enactment, D, SS. 

Character of executor or Administrator as such — ^Vesting of deceased’s property 
in them — Exception, S. 4, 53. 

Meaning, TF, 217. 

.Position of Administrator under Reg. VIII of 1827, Z — B, 218. 

Renouncing or incapable executors, F, 218. 

Position of heirs on intestacy, when there is a will — Legal representative, X, 
217 ; r, 218. 

Legatee, includes devisee, G, 86. 

Assent of executor to his title, S. 112, 293 --Succession Act, E, 293— Reasons for 
requiring assent, S, 293. 

Assent of executor to take pos.session of legacy, T, 293— Nature of legatee’s right 
before such assent, U, 293. 

Assent of executor, for a legacy for giving a debt, V, 293. 

Executor refusing assent without cause— Remedy, X, 293. 

Assent to his title, by whom to be given, F, 293 Z, A, 294. 

Assent as to part of legacy, B, 294. 

What the plaint must show in a suit by, C, 294, 

Named as executor, when cannot take, L, 298. 

Being executor, proof of will not absolutely necessary for assent, AJ, 298. 

What is sufficient assuniption, to satisfy the condition of legacy, W — ,R, 299. 
Unsatisfied— When has a right to demand refund, d, 328. ^ 

His right to claim refund on accidental loss of assets, B, 328. 

S. 14,1— Application of the rate to residuary legatees and next-of-kin, 0, I), 328. 
When one legatee cannot claim refund from other legatees, S. 141, 328— 
Succession Act, F, 328— English law, X, 328. 

Claim of unsatisfied legatee to refund from executor or the satisfied legatees, 
B. 142, 329— Succession Act, F, 329— English Law, G, 329~Prinoiplo of S, 112 
H, 329. 

Refunding of one legatee to another— limit, S. 143, 329— Succession Act, I, 329. 
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1 

Leitars of Administration, l?ovie\: otiov&ign consols to gxmi, G, JI, 52, Bi. 

Limitation, Rules of, nob applicable to probate or foe revocafcibu, L, M, 158 . 

Suit by heir for recovery of undisposed residue; D, 253. 

Local Government, Definition — Succession Act, Q, 161. 

M 

Majority, At what age — Creneral Clauses Act, K, L, 26. 

Age, how computed, 0,i27. . 

Computation in English Law, P, 27. 
iEor girl, whose parents are unknown, Q, 27. 

Attained at what age, when guardian appointed or certificate ordered, B, S, 27 . 
ikfmor, Meaning of, S. 3, 25. 

Different definitions, I, J", 26. , 

Definition, D, 72. 

Applicable to all domiciled in British India or not, E, F, 72. 

Appointed sole executor — Administration to hi.s guardian, G, H, 72, 

One of several executors — Procedure, I, 72. 

Definition, F, 92. 

Includes all whether domiciled or not, Z, 92. 

Minority, Meaning of, S. 8, 25. 

Period same whether domiciled in British India or not, ill, AT, 26. 

Applicable to all whether domiciled or nob, A, 120. 

Muhammadans, Who are, A — C, 20, 21. 

N 

Entitled to administration .after residuary legatee, 0, 102— And before 
ordinary legatees and creditors, H, 102. 

Who are, M — 0, 103, 

Necessity of blood relationship, P, Q, 103. 

Not includes relations by affinity, B — U, 103, 104. 

Includes half-blood, F, 104. 

Means only legitimate kindred, TF, 104, 

May include even illegitimate kindred, X, 104, 

How ascertained, F, 104. 

Not to be compelled to take out administration, Z, 104. 

If a creditor or bankrupt, superceded in administration, N, 106. 

■* Superceded from administering if a debtor to the estate, 0, 106. 

Nmicuj>ative loill, Hindu Law— Validity— Act XXI of 1870, O — K, 33, 34. 

Proof of when executed by a Hindu, I/, 34. 

Validity ofsgrant of probate to, J., 179. . 

Validity and proof under Hindu Law, X, 179. ■ 

o 

Orthodoxy, Whether necessary to make a Hindu or Muhammadan, D~H, 21, 
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P ■ 

Prtrsis, Law governing, L,M, 22. 

Personal injuries, S, 89— Meaning, M, 240. 

Power of Attorney, When proper — Proof of— S. 85, Evidence Aefc, (7 — M, 114. 
Authentication by a notary — Identity, A", 115. 

Bevocation and return of principal— Effect, P, Q, IIS— Death of absent executor, 
B, 115, 

Pi'eference, Of one creditor over another— Executor’s right in English law, E — H, 278. 
Presumptions, As to execution of wills, Tf—F, 191 ; A—D, 192, 

Priorities, Of crown debts in English and Indian law, li — M, 276. 

of executor advancing his own money for the estate, N, 0, 276. 

Of judgment debts in English law, P—R, 276 — Indian law, S — Y, 277 — Court 
duty to prevent priorities in certain cases, F, 277. 

Judgment debt, whether a charge on the assets, X, 277. 

When creditor obtains attachment and sale before judgment, F, 277. 

Specialty debts over simple contract debts, F, 277. 

Of general legacies over residuary gift, U, V, 331. 

Of annuities over residuary gift, F, 331. 

Priority of debts, Wages of certain services, S. 103, 274 — Successioir Act, S. 281, T, 274. 
Probate, Grant of — Powers of Moulmin Eecorder’s Court, N, 22. 

Jurisdiction of Mofussil District Judges to the granting of, V — X, 23. 

Under the Letters ’Patent to Hindu Wills— High Court’s powers, Y—E, 23. 
Meaning of, S. 3, 25. 

Scope and effect, X—J., 43. 

Definition same as in the Succession Act, U, 45. 

What is, F, 45. 

Executor’s title, W, 45. 

When necessary in cases of Hindu and Mahammadan wills— Effect of Hindu 
Wills Act and Probate Act, &, 56 — Q, 57. 

Whether necessary in the case of Hindu Wills before the Hindu Wills Act, 
B, 57. 

To part of the estate, Q, 60. 

To whom can he granted, S. 6, 63 - Corresponding provision in Succession Act, 
A, 63. 

Connection with S. 7, L, 63. 

Definition, Cr, 65. 

Instruments not admissible for grant of, R—N, 65. 

To papers incorporated in will, 0, 65. 

Grant of, to part of will only, P, 0, R, 65. 

Grant to part only of the estate vested, S, 68. 

Right of executor to, different from right of his legal representative, F, 67. 
Correction of wrongly named executor, F, 67. 

Corresponding provision in the Succession Act, B, G, 72. 

Not gran table to a minor or one of unsound mind, S- 8, 72. 
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Letters of Administration, Power of foreign consuls bo grant, <?, If, 62, 63. 

Limitation, Eales of, not applicable to probate or for revocation, L, M, 158. 

Suit by heir for recovery of undisposed residue, D, 253. 

Local Government, Defimtiow — Succession Act, Q, 161, 

M 

Majority, At what age— General Glauses Act, K,L,2G. 

Age, how computed, 0,!;27. 

Computation in English Law, P, 27. 

For girl, whose parents are unknown, Q, 27. 

Attained at what age, when guardian appointed or certificate ordered. 22, S, 27 . 
Mjior, Meaning of, S. 3, 25. 

Different definitions, I, J, 26, 

Definition, D, 72. 

Applicable to all domiciled in British India or not, E, F, 72. 

Appointed sole executor — Administration to his guardian, <?, H, 72. 

One of several executors — Procedure, I, 72. 

Definition, F, 92. 

Includes all whether domiciled or not, ^,92. 

Mnorifj/, Meaning of, S. 3, 28. 

Period same whether domiciled in British India or not, M., N, 26. 

Applicable to all whether domiciled or not. A, 120. 

Muhammadans, Who are, A—G, 20, 21. 

N 

iVe£rt-o/-7mi, Entitled to administration after residuary legatee, G7, 102— And before 
ordinary legatees and creditors, TI, 102. 

Who are, M—0, 103. 

Necessity of blood relationship, P, Q, 103. 

Not includes relations by affinity, B — 27, 103, 105. 

Includes half-blood, V, 104. 

Means only legitimate kindred, 17,104. 

May include even illegitimate kindred, X, 104. 

How ascertained, F, 104. 

Not to be compelled bo take out administration, Z, 104. 

If a creditor or bankrupt, .superceded in administration, 2V, 106. 

• Superceded from administering if a debtor to the estate, 0, 106. 

Nuncupative ioill, Hindu Law — Validity — Act XXI of 1870, 0 — K, 33, 34. 

Proof of when executed by a Hindu, I/, 34. 

Validity ofegrant of probate to, .4, 179. 

Validity and proof under Hindu Law, Z, 179. 

o 

Orthodoxy, Whether necessary to make a Hindu or IVfuhamrriadan, D—JI, 21, 
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Prt?-sis, Law governing, I/, M, 22. 

Persortal injuries, B. 89— Me&ning, M, 2i0. 

Power 0 / Attorney, When proper — Proof of — S. 85, Evidence Act, G—M, 111. 
Authentication, by a notary — Identity, W, 115. 

Eovooation and return of principal— Effect, P, Q, 115— Death of absent executor, 
E, 115. 

Preference, Of one creditor over another — Executor’s right in English law, E — H, 278. 
Presumptions, As to execution of wills, W — F, 191 ; A — D, 192. 

Priorities, Of crown debts in English and Indian law, K — If, 276. 

of executor advancing his own money for the estate, N, O, 276. 

Of judgment debts in English law, P—B, 276 — Indian law, 8~V, 277— Court 
duty to prevent priorities in certain cases, W, 277. 

Judgment debt, whether a charge on the assets, X, 277. 

When creditor obtains attachment and sale before judgment, Y, 277. 

Specialty debts over simple contract debts, Z, 277. 

Of general legacies over residuary gift, U, V, 331. 

Of annuities over residuary gift, Y, 331. 

Priority of debts, Wages of certain services, S. 103, 271— Succession Act, S. 281, T, 274. 
Probate, Grant of — Powers of Moulmin Recorder’s Court, N, 22. 

Jurisdiction of Mofussil District Judges to the granting of, F — X, 23. 

Under the Letters ’Patent to Hindu Wills— High Court’s powers, Y—Z, 23. 
Meaning of, S. 3, 25. 

Scope and effect, Z—.i4, 45. 

Definition same as in the Succession Act, U, 45. 

What is. F, 45. 

Executor’s title, W, 45. 

When necessary in cases of Hindu and Mahammadan wills — Effect of Hindu 
Wills Act and Probate Act, G, 36— Q, 57. 

Whether necessary in the case of Hindu Wills before the Hindu Wills Act, 
B, 57. 

To part of the estate, Q, 60. 

To whom can be granted, S. 6, 63— Corresponding provision in Succession Act, 
K, 63. 

Connection with S. 7, L, 63. 

Definition, G, 65. 

Instruments not admissible for grant ot, M—N, 65. 

To papers incorporated in will, O, 65. 

Grant of, to part of will only, P, O, B, 65. 

Grant to part only of the estate vested, S, 68. 

Right of executor to, different from right of his legal representative, P, 67. 
Correction of wrongly named executor, P, 67. 

Corresponding provifsion in the Succession Act, B, C, 72. 

Not grantable to a minor or one of unsound mind, S. 8, 72. 
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Probate — (Ooutinued). 

Where difiercnt wills deal with different properties— Procedure, M, 76. 

Probate to several executors, one of whom dies— Bight of surviving executors — 
S. 76 — Corresponding provision in Succession Act, 0, 76. 

Survivorship applicable even in absence of probate, P, 76. 

Real and personal property— No difference in effect of probate, A,77- 
Relating back to testator’s death, C, 77. 

Retrospective effect of, when granted, S. 77— Corresponding provision in Suc- 
cession Act, W, 77 — English law, X, 77 — Scope of section 12, F, 77 — Application 
of the section to letters of adininistration, X, 77. 

What the executor may do before grant of probate, D, 78 — Examples of, E, F, 
78 — Condition on which relied upon, (?, 78. 

Commencing of actions before probate under English law, /J—P, 78— Different 
in Indian law, X, 78. 

Right to sue executor before grant of probate, L, 78. 

Effect and conolusiveness of, L, 79. 

Conclusive of validity and contents of will, M—R, 79. 

Conclusive as to will being executed according to law, S, 79. 

Conclusive as to every part of the will, T, 79. 

Force of, in evidence, U, 79. 

Conclusive of the factum of the will, F, 79. 

Evidence of, as to genuineness of will between strangers, W, 79, 

Not conclusive as to any collateral matter, X, 79. ' 

Grant not affecting rights of objectors, .4, 80. 

Eefnsalto grant — Effect, JB, 80. 

Dismissal of application for grant of, upon default— Right to fresh application, 
0, 80. 

Order for, without actual grant —Effect, D, E, 80. 

Person interfering with the estate before grant of — Executor de son tort, F, 80. 
No bar to prosecution for forgery of will, F, 80. 

Legal consequences of the grant, X, 80. 

Grounds to impeach the grant — Effect of, S. 44, Evidence Act, H, I, 81. 

Power of Court other than Court of Probate to go behind the grant, J, 81. 

No bar to regular suit for the construction of the will, K, L, 81. 

Force of the judgment granting probate, M, 81. 

Plea of Res jhfd'icaia in a Probate Court, 81, 0, P, 82. 

Effect of S. 41 of Evidence Act on questions of probate, Q—U, 82. 

Proceedings before grant of, again.st person in possession of testator’s estate — 
Validity of, W—A, 83. 

Bona fide, application for — Consideration of questions of title or disposing power, 
B, 83-L, 84. 

Inaccuracies in — Reference to original will, 0, 85. 

Incompctency of Judge to refuse to executor named in will, P, 85, 

Rule as to proving fraud, inapplicable to probate cases, Q, 85, 

Power to grant, by Moulmien Recorder’s Court, S, R, 85. 
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P?-o6fi/e— (Continued}. 

A will without pKobate obtained™ Use of, fov what other purposes, N- </, 87. 

When .suit must bo dismissed in the ab,«onc;e of probate or letters of administra- 
tion, ii', 87 — Illustrative cases, Zj — IT, 87, 

In S. 187 of Succession Act, meaning of, O, 87— Production of letters of adminis- 
tration by residuary legatee, P; 87. 

Proof of by one legatee — Title of other legatees to relief, Q, P, 88. 
flight of beneficiary under a secret trust—S. 187, Succession Act, S, P, 88. 

Right of guardian created by will without probate, U, 88. 

Grant of certificate under Act XXVII of 18G0, whether equivalent to probate, 
7,88. 

Difference between probate or letters of administration, and succession certifi- 
cate, 17, 89. 

Sufficiency of succession certificate in the absence of probate, X, 89. , 

Whole estate vested in executor ; grant to part of the estate, B, 110. 

When grantable to copy or draft of a lost will, S- 24, 110— Corresponding section 
in Succession Act, D, 110. 

Loss of will, no bar to grant of— Administration, jB, P, 110. 

Grant of, to a copy or draft of will — Proof by executor, O, 110. 

For a lost will, without copy or draft — Evidence, S. 25,110— Corresponding section 
in Succession Act, H, 111 — S. 5 an enabling provision, I, 111. 

Being lost, procedure, B, 112. 

When can he granted bo a copy of will when original exists, S. 26, 112 — Corres- 
ponding section in Succession Act, S, 112. 

Limited to purpose specified in the will — Similarly with letters of administration, 
S. 35, 12S— Corresponding section in Succession Act, ilf, 125 — English law, 
N, 125. 

S. 35 applicable only when executor is appointed, 0, 126— Executor vested with 
whole estate— No limitation as to part only, P, Q, 126. 

Grant of, omitting words of will, N—Q, 136. 

Procedure when unattested papers in will omitted in probate, 0, 145. 

Proof in common form — Citation to prove in solemn form, G, 145. 

Grant in solemn form, when irrevocable, H, 145. 

In non-contentious cases — Pnma facie proof of execution of will, M, 146. 
Procedure on an application for revocation of, N, 146. 

Subsequent application for proof in solemn form or for revocation— Effect of 
notice of prior proceedings, P, 146, P—T,. 147. 

Effect of revocation, tl, 147. 

Compromise in probate actioni on whom binding, 7, 147. 

When second grant without revocation of the first allowed, /i, P, 148. 
Subsidiary grant under English law without revoking original grant, 0, 148. 

S. 50 — Power of District Judge to act “sko tnotu," Wy 148. 

Proper order in an application for revocation, X, 148. 

When question of genuineness of will can he gone into in application for, revoca- 
tion, F, 148, ' ' , 
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Pyo&flfe— (ContinuGd) . 

Revociition coupled with a grant to right person, 148, 

Right to apply for revocation, not taken away by acting in concort with another, 

E,m- 

Proceedings for revocation by a widow, when binding on reversioner, F, 149 . 

Bight to cite executor to prove in solemn form~Lapse of time or acquiescoucc, 
no bar, G, 149. 

Delay in application for probate or for its revocation, S, 149. 

Application for revocation — Jurisdiction, 1—~K, 149. 

Rules as to onus of proof for revocation, L, 149, M, 150. 

Burden of proof, for declaration of intestacy, N, ISO. 

Application for-— Trial of issue as to interest of objector, 0, 150 — Objeetiou of 
want of interest when to be taken, P, 150. 

Ground for refusing whether also sufficient for revoking grant, 5,153. 

Revocation on mere ground of eonveuieuoe, T, 153. 

Execution of will obtained by fraud— -Effect, N, 135. 

Fraudulently obtained — Effect, P, 1S6. 

Obtained of a forged will-— Effect, Q, 156, 

Effect of revocation upon antecedent payments, 0, 158. 

Provision for delivering up a revoked grant, P, 158. 

Revocation where codicil subsequently discovered, (3, 158. 

Power of District Judge in Bengal to transfer, T, 162. 

District Judge’s powers, S, 53, 162 — Corresponding section in Succession Act, 17, 
162-— English law, F, 162— Nature of the powers under S. 53, W, 162. ' 

Grant to Cutchi Memon— Effect, if, 173. 

Grant to a Hindu— Effect, i, 173. 

Of a Mahammadan will — Effect, J, 174. 

Grant by Bombay High Court —Force in Zanzibar, K, 174. 

Conclusiveness of, as to representative title and validity and contents of will, 
L, 174. 

What it conclusively proves, Af, 174, 

Of what it is not conclusive, N, 174. 

Effect upon real and personal property— No difference, 0, 174. 

Legal consequences of the grant of, P, 174. 
y Grant, not affecting rights of objector, Q, 174. 

Refusal to grant— Effect, P, 174. 

Whole estate vested in executor— Grant to part of the estate, 5, 174. 

No bar to regular suit for construction of will, P, 174. 

Effect of S. 41 of Evidence Act upon question of probate, V, 174. 

Judgment of Probate Court, not barred by judgment “ inter 2 iartes," V, 174. 
Ground of impeachment in Civil Court— Effect of S. 44, Evidence Act, W, 174. 
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Probate — (Concluded). . * ' ’ 

Plea of Res judicata, when efiectual in probate Court, A , 17S. 

Power of the Courts to go behind the grant, Z, 175. 

Form of petition for probate S. 62, 177, 178— Corresponding section in Succession 
Act, J, 178 -Scope of S. 62, JS:, 178. 

Application for revocation— Jurisdiction, B, 179. 

Duty of executor or administrator to exhibit inventory and account, C, 179. 

Grant unlimited— Undertaking in petition in case of discovery of other assests, 

F, 179. 

Mention in petition of list of heirs and relations, IF, 179. 

Application in forma paupm'is, Y, 179. 

Translation of will in other than English, to be annexed to petition for probate, 

S. 6S, 180— Corresponding section in Succession Act, C, 180 — Practice in 
Calcutta High Court, D, 180, 

Where will is in foreign language, E, 180. 

Petition for, before High Court — Before District Judge — Mention of statements 
of other applications before other Courts or by other persons with their results, 

S. GG, 182— Corresponding section in Succession Act, N, 182. 

Grant on proof in solemn form — Irrevocable, G, 185. 

Proof of will in solemn form in the first instance by executor. If, 186. 

Risks of executor omitting to prove in solemn form, I, 186, , 

Right of legatee to compel proof in solemn form, J, K, 186. 

Citation of executor to prove in solemn form, L, 186 — Procedure, M, 186. 

Proof of testator’s knowledge and approval of will — Necessity of, R—U, 187. 
Grounds for refusal and for revocation, Q, 198. 

Foundation of title to bo party to the proceedings, S, T, 193. 

“ Persons claiming to have any interest in the estate of the deceased ” in S. 69 — 
What it signifies, Z — B, 195. 

Right to call an objector to show his interest, V, 195. 

Two persons opposing — Right of one against the other, F, 195. 

Trial of issue as to interest of objector, W, 195. 

Objection of want of interest-, when to be taken, A, 195, 

Sufficiency of interest of objector, F, 195. 

Grant to be under seal of Court— Form of grant S. 76, 203, 205 — Succession 
Act, X, 205. 

When Court bound to grant, F, 205. 

Executor bringing suit to produce probate, B, 218. 

Grounds of impeachment of— Evidence Act, S. 4-1, effect, </, 219. 

Acts done under probate of forged will void, jS, F, 225. 

Competency of Judge to refuse grant to executor named in will, X, 225. 

Necessity of, before executor can bo sued as such, P, 251. 

Necessity of, for continuing pending suits, Q, 251. 

Suit by agent of undisclosed ■principal— Who entitled to continue after death of 
agent, B, 251. . 
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0 

JProbate and Jdmmis(raHo7i, Courts aiatborized to grant, B,Z3, 24, 

When grant of probate or letters of administration may be corrected, S. 48, iiS — 
Corresponding section in Succession Act, 0, 143. 

What errors in the grant may be rectified, P, 143. 

Alterations in the grant of names or descriptions, (?, 143. 

Rectification of name of legatee, fi, 143, 

■ Rectification of date of will, S, 143. 

Rectification upon affidavits, r, 143. 

Procedure where original grant not available, i!7, 143. 

Appeal to High Court from refusal to amend, y, 143. 

When grant may be extended to whole of British India, ir, 143. 

When grant may bo revoked or annulled — ‘‘ Just cause” explanation of, S. 50, 144, 
145— Corresponding section in Succession Act, B, E, 145. 

Nature of~Way of contesting or setting aside,'/ -L, 146. 

Explanation of '‘Just cause” in S. 50, exhaustive— Examples to S. 50, not 
exhaustive, lY, 1S2, P—R, 153. 

Want of Jurisdiction as a ground for revocation, A', 153, Y. 154. 

Absence of citation as a ground for revocation, Z — 75, 164, F, O, 155. 

When absence of citation is not a Just cause for revocation, //—>/, 1S6 — Scope of 
illus. (5j of S, 60, 7C, 156, 

S. 50, cl. 4 taken from English law, B, 156. 

S. SO, Expl. 4 — Revocation of grant— Existence of assets out of the province, P, 156 
— Unfitness or iucompeteney of, executor, T, 156— mismanagement by executor, 
[7, 156— Subsequent immorality of executor, F, 156, ly, AT, 157— Bankruptcy 
of executor, Y, 157 — Conviction of executor, for criminal offence, Z, 157— Want 
of harmony between co-exeeutors, .4, 167 — Birth of posthumous son to testator, 
B, 157— Examples of English law under this clause, C — E, 157, F — li, 158. 

S. 50. Expl. 5— Revocation— Nature of conduct contemplated by the clause, I, 
J, 158, 

Issue of grant in Assam— Jurisdiction, D. 160. 

To native estates— Jurisdiction to grant— Principle of consent, U — J, 160. 

When District Delegates can grant, S, 162. 

Proceedings of the District Judge to be regulated by C.P.O., S. 55, 164— Corres- 
ponding section in Succession. Act, N, 165 — Intention of the S. 55, 0, 165. 

Grant to Administrator-General— Effect, ,B, 175. 

Grant by the District Judge— Conelusiveiiess of proviso, S. 59, 172~Gorros- 
ponding section in Succession Act, A, 173 — English law, B, ilS — Scope of 
S.59, 0, 173. 

■' Transmission to other High Courts of certificate of grant— Transmi.ssion to Dis- 
trict Judge, S, 60, 176, 176— Corresponding section in Succession Act, C, 176. 

Application if properly made, conclusive for authorising the grant, S. 61, 176— 
Corresponding section in Succession Act, F, 177 — English law, G, 177. 

Scope of Ss. 61, 02 and 64, 177. 

Grant by District Judge — Assets discovorod out of Jurisdiction — ^Procedure, /, 

177. 

Petitions to be signed and verified— Form S. 66, 182 — Corresponding section in 
Succession Act, P, 183 — Analogous provision in O.P.0., 4}, 1^. 
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Probate and Administration — (Concluded). 

Punishment for false averment in petition of declaration. S. G8, jIS^—Goi'tos- 
ponding section in Succession Aet, Z, 184— Illustrative case, A. 184. 

Examination in person of the petitioner: — Is.suing citations .rod publication of 
S. 69, 184, 185— Corresponding section in Succession Act, B, 185— English law, 
G, 185. 

Necessity of proof of execution of will, 186. 

Brima facie of execution of will in non-contentious cases, 0, 186. 

What the Court .should consider in contentious cases, P, 187. 

Duty of Court in granting, Q, 187. 

Weight to be given to the opinion of trying Judge, P, 183. 

Persons held to have a caveatable interest in proceedings — Creditor with grant of 
administration, C, P, 194. 

Persons held to have a caveatable interest — Mortg.sgee, D — P, 193— Attaching 
creditor, O, 19S— Hindu reversioner, Ji, I, 195— Judgment creditor of the heir,, 
J, 195 — Persons interested in a former will which has been proved, K, 195 — 
Executor of a prior will, L, 195 — Administrator with the will annexed, M, 195. 

Persons held not have a caveatable interest — Persons claiming independent of the 
will, ill, 196 — Persons disputing right of testator to deal with the property, iV, 
196 — Persons claiming adversely to the testator, 0, 196 — Person not next-of- 
kin, nor interested in the estate, P, 196— Illegitimate son of sudra in Bengal, 
Q, 196 — Sister ai\d nephew’s widow of a prostitute woman, R, 8, 196. 

Necessity of administration bond— Discretion as to probate, S. 78, 209— Succes- 
sion Act, G, H, 209 -Bond from executor under, S. 266 Succession Act— 
English law, K, L, 210 — Scope of the, S. 78, M, 210. 

Time before which, it shall not be granted, S. 80, 2iS— Corresponding section in 
Succession Act, G, 216 — English law, E, 216. 

Limitation for applications, I, 216. 

Exclusion of day of death in computing period, K, 216. 

Filing of all original wills for which grants have been made, S. 81, 216 — Succes- 
sion Act section, L, 216 — English law, M, 216. 

Failure to file will after grant— Defective procedure, P, 217. 

None but grantee to .sue or be sued as deceased’s representative, S. 82, 217 — Suc- 
cession Act section, 17, 217 — English law, V, 217. ■ 

Defences to an action by an executor or administrator, 0~I, 218. 

Procedure in contentious cases, S. 83, 219 — SuGces.sion Act section, N, 219. 

S. 83, not applicable for revocation, P, 219. 

Practice, in India before the Act, Q, 219. 

Validity of all payments made botia fide ' to executor or administrator until 
revocation— Right of executor or administrator to recoup himself, S. 8-1, 222 — 
SuGce.ssion Act S. 262, L, 222— English law, L, 222. 

P-ayments to executor or administrator— Principle of S. 84, M, 222— Scope of the 
S, 84, N, 222. 

Payments under void grants, a discharge, 0, P, 222- 

Test whether grant void or voidable, S— C7, 223. 

Effect of mesne acts of executor or administrator where grant void, Q, 222— 
Where grant voidable, effect, B, 223. ■ 
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Prohate and admims,traiion~~{(jOXia\udL&dL), ■ 

Purchase from wrongful executor or administrator —Remedy of rightful represen- 
tative against purchavSer, T, U, 223— -Presumption in favour of purchase)', 
:■ ■ . ■ V, 223. ■■ 

Purchaser from executor or administrator uot bound to make enquiries, \V, 223™ 
Illustrative cases, X, 223, F — D, 224, 

Re-embursement of lav/ful payments under revoked grant, Z/, Jll, 223. 

Acts done under a void grant, j4, 282. 

Grant to a married woman — Powers of S. 96, 239 —-Succession Act, S. 275, 
Q, 260. 

Consent of husband, whether necessary for a grant to the wife — Succession Act, 
JZ, 260. 

Petition for— Amount of assets to be mentioned, <7, 264. 

The expenses of, including the costs to be the next after funeral expenses, 
S. 101, 269--Succession Act, S, 280, A, 270, 

Executorship or testamentary expenses what it includes, B, 270— Diilerence 
between, C, 270. 

Superseding certificate under Act XXVII of 1860 and Bom. Reg. VIII of 1827, 
S. 152, 341. 

Acts not afieoted by the provisions of this Act, S. 149, 341, 

' To whom will be granted only under this Act, S. 160, 341. 

Validation of grants made in British Burma, S, 155, 343, 

Surrender of the grants when revoked or annulled— Penalty for disobedience, 
S. 157, 343— Succession Act, B, 344. 

. English practice as to surrender of revoked grants, C, D, 344. 

Lien of solicitor upon revoked grants, Zf, 344. 

Practice in application for “ de bonis non ” grant, I, 344. 

Proiafe In respect of annuity, .4, 204. 

In respect of estate charged with annuity, B, 204. 

In respect of rent of a house, C, 204. 

In respect of mortgaged property, D, 205. 

When payable in respect of foreign assets, E—Z, 203. 

In respect of ohose-in-action, K,L, 205. 

In respect of property decreed by Court, M, 206. 

In respect of joint family property passing by survivorship, N—P, 206. 

Of property subject to a power, Q,B, 206. 

Property subject to power in English law, S, 206, 

^ Trust property, T, Z7, 206 — Under English law, V, 207. 

Uncertainty of recovering debt on ground for exemption, IF, 207. 

Debts whether liable for, Z, 207 — English law, F, 207— Uador the Qourt Fees 
Act, Z, 207. 

Grant of, subject to exceptions, A, 133 — Oorresponding section in Succession Act, 
X, 135. 

When granted with exceptions, 136. 

When granted to the rest of the estate after grant with exception, *;S. FI , 137 — 
Corresponding seotion in Succession Act, IF, 137. 
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Probate duty — (Concluded). , , , 

S. 44— Cieterorum grants under the same conditions as “ grants with exception ” 
X, 137~Illustrative cases, 137 ; 5, 138. 

Discretion to Court under S. 50, F, 145. 

What interest sufficient to enable to oppose grant, Q, ISO—Of a legatee, R, 150 
— Of reversioner, S, ISO— Of purchaser from executor, V, V, lS0~0f purchaser 
from heir, T'F, 150. 

Persons held to have sufficient intereist to oppose grant, X — Z, 131— Of attaching 
creditor, il, J5, 151. 

Persons held not to have sufficient interest to oppose grant— Slaintenance holder 
against! the estate, C, ISl — Executor or administrator who has obtained grant, 
D, E, 151 — Person claiming adversely to testator, F — If, 152 — Case of a woman 
becoming degraded and outcasted, I — If, 152. 

Caveats to be lodged with District Judge or District Delegate, S. ‘70, 199— Section 
in Succession Act, P, 199 — English Law, Q, 199, 

District Delegate when not to grant, S. 73, 201, 202— Succession Act section, M, 
202~English law, N, 202. 

Court fee payable before grant, Z, 204. 

Proof of will, In common form and in solemn form in English Law — Succession Act, 
P— 17, 220. 

Property, Compared with assets, T, 265. 

Province, Meaning of, S, 3, 25. 

Succession Act, 0 — E,b26. 

General Clauses Act, F, 26. . 

Whether Assam is a Province, G, H, 26. ■ 

Definition, J, 63. . 

S. 26, definition, T, ll2. 

Purchasers, Protection of, from persons with void grants, F, 243 — Application of S. 90 
after estate fully administered, F, 243. 

R 

Itateably, Meaning, Z, 282. 

Reference, To High Court, L, 228. • 

To High Court in testamentary proceedings, T, 229. 

Refund, Without interest — Succession Act, J, 329. 

Right to interest when ordinary legatee compelled to refiii-id — E.xcepfcion in 
English law, L, 330. . ' , 

PmMnem/. ion, To executor, X, I/, 271. 

.Remmci«iio7i, Effect of, based upon the English la\y, N, 97. m 

Here consent, no remuneration, 0, 97. 

As to part, P, 97. , 

Retraction of, till formerly made, Q, 97. 

To be recorded by Court, P, 97. 

Retraction until recorded, <S, P, 97. . 

So as to avoid liabilities attaching to executor, 17, 97. 

Eight of renouncing executor to sue his oo-exeoutor, F, 97. 
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Pk,esidnary Estate, Pound primarily liable for probate expenses, J, 271. 

Besiduary lerjades, Eight to call upon general legacies to abate, E, 288. 

Property to which legatee entitled, TF, 311. . 

What a general residuary legatee is entitled to, X — C, 315. 

Title to both moveable and immoveable, D, 315. 

General — Right to intermediate income, JS, 816. 

Residuary gift of real and personal estates — Right to intermediate income, F, 
315. , ; ' 

S. 129, illustnatiou (n) G, 313 —Illustration (6), I, 316. 
fee. How constituted, H, 100. 

Being an attesting witness — Grant of letters under S. 19, not entitled to, A, 

101 . 

Representative of, when entitled to administration, S. 20, 101 — Corresponding 
section in Succession Act, B, 101. 

Particular words, whether necessary to constitute, V, TF, 101. 

Several — Procedure, X, 101. 

Preferred bo next-of-kin, Y, 101 — And to all other legatees, Y, 101, 
Representative of, favoured under S. 20, C, 102 — Not applicable to residuary 
legatee for life, .D, 102 — Or when ha has renounced. J?, 102. 

His right to the surplus or residue after all payments of debts and legatees, S. 145. 

380 — Succession Act, M, 330 — Combined effect of, Ss. 117 and 145, N, 330. 
Necessity of converting all assets into money for residuary to claim his share, B, 
330. 

When the residue becomes free for enjoyment or devisable, S, 330. 

When becomes “proprietor ’’ of his legacy, T, 331. 

His right to call upon general legacies to abate, TF, X, 331. 

Retainer, Executor’s right, I, 278. 

Review, In testamentary proceedings, N, 158. 

IntestamentarypEoceedmgs,M,228. 
iJmsiow, By High Court in testamentary matter, X, 228. 

Beuocnfion, Proceedings how far suits, F, TF, 220. 

Application for —Procedure, X, 220. 

Proper order in application for, F, 220. 

s 

Sound mind, Definition in S. 12, Contract Act, /, 72. 

Specifla legacies, Debt forgiven — Liability to abatement, B. 283. 

When liable to abate, C— X. 288. 

Non-abatement when S. 108, 289— Succession Act, I, 289. 

Rateable abatement of S, 110, 290 — Succession Act, X, 290. 

When will abate, 4, iJ, 291, 

Abatement in proportion to their values, C. 291. 

Treatment for the purpose of abatement of legacy for life, annuities, S. 11 1, 291 — 
Succession Act, D, 291. 

Efiect of assent of executor— Nature of assent, S. 113, 295— Succession Act, If, 295. 


Sf&cific legacies — (Concluded). 

Suit to sue, vesting in legatee after assent, 295. 

No specific form for assent of executor, O. 296— Illustrations of implied assent, 
Q,R, 296. 

Assent to one of two entitled to same property —Effect, B, 296. 

Assent of executor to part only, T, 296 - Presumption of assent, U, 7, 296. 

When retaining by legatee amount to implied assent, IF, 296. 

Assent of executor, a question of fact, X, 296. 

Eight of legatee to produce, from testator’s death— Exception as regards specific 
bequest contingent in its terms S. 128, 312 -Succession Act, G, 813— Reason of 
the rule in S. 128, J, 313 — Rule applicable even when enjoyment is postponed, 
X, 313 — Illustration («) in S. 128, L, 313. 

Of stock — Dividends from death of testator, M, 313. 

Statutes^ Construction of — General rule, A, 9. 

Efiect to be given to every word, D, E, 9, 10. 

Interpretation according to plain meaning, F—H, 10. 

Pre-existing state of law— How far guide in construction of, I~L, 10. 

When Courts to proceed on principles of justice, equity and good conscience, M, 

11 . 

Preamble, how far guide in construction, N — II, 11. 

Marginal notes, how far guide in construction, 6', T, 11. 

Illustrations, U—r. 11, 12. 

Meaning of word.s — Definition, A — D, 12. 

Intention of Legislature to be given effect to, E~G, 12. 

Construction — Statement of objects and reasons, II, 12. 

Value of English oases, X, 12. 

When retrospective, I, 13. 

Succession, Testamentary and inte.stat6— History of the law upon, L, 13. 

Law previous to probate and Administration Act, M, ti — ^Intention of the Legis- 
lature in passing the Act, 0, 14— Object of the Act, N, 14. 

Secession Certificate, Decree with condition not to execute until production of — Valid- 
ity, A, 89. 

Executor’s right to prove fraudulent certificate, E, 89 
• Necessity of, when title to the debt is in doubt, C, 89. 

Application of the rule as to, to the representative of as.siguco, D, 89. 

Refusal to grant when probate could be attained, V, 89. 

Right of appellant to apply for under the will, Z, 89. « 

Necessity of , for suits for damages, Nj 90. 

Not necessary for debt due to a joint family, 0—Ei 91. 

Not necessary for a widow suing as trustee, T, 91. 

Application for— Power to inquire /aefaw of will, E, 160. 

(j'ttmuors/jiiJ, Distinction between legal and beneficial interest, J?, A, S8. 

Estate passing by — Not vesting in Executor, X,3r, 58. 
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reA'irtW5nte7/c;i;2^e?2ses. What ia not iuoluded in, E, 270. 

Gosts in the discretion of the Coiirt, 0 — Q, 271 — ^Rulc not affected by S- 10'2, IJ, 
271. , , ■ ■ ■ ■ 

Costs of i^roving will in solemn form, S, 271 — By legatee, 7', 272, 

When party calling for proof, entitled to costs out of the e.stiito, U,V, 272-~Lord 
Penzance’s two rules as to costs, W, X, 272. 

No hard and fast rule as to cos^s, Z, 272. 

When costs of unsuccessful party will be paid out of estate, Z~0, 272, 1), 273^ 
When forfeited, E— I, 273. , 

When each party will be directed to bear his own costs, J, 273. 

When probate refused to executor, costs in the discretion of Court, K, 273. 

' Unsuccessful executor condemned to pay costs, D, ill, 273. 

Costs of successfully contesting later will, iV— P, 274. 

Security for costs, when required, Q, B, 274 — ^In'suits by married woman, S, 274. 
ihstowmter?/ (/Wardian, Father’s right to appoint — English law, 11,118. 

Father’s right to appoint — Indian Law, Jf 1, 118. 

Mother’s right to appoint— English law, M 3, 118. 

Of European British subjects in India— Guardian and Wards Act, If 4, 118. 
Hindu father’s right to appoint, N, 119. 

Order of preference among guardians inter se in England, 0~Q, 119, 
Testamentary Proceedings^ S. 30, C.P.O., application of, Q, 165. 

Ss. 32, 34, O.P.C,, adding parties, B, 165. 

S. 108, C.P.O. , setting aside orders of dismissal for default— Not applicable to, S, 
165. 

Application of O.P.C, as to setting aside ex parte decrees, 2’, 165. 

Provisions of O.P.C. as to suits in forma pauperis W—X, 166 — English law, 
E, 166— As to stay of execution. A, 166 — Execution of decree for grant of 
Probate, B, 166 — Plea of Bes judicata, G, 166 — Submission to arbitrations, 
D, 166— Reference to arbitration by Court, E, F, 166. 

Application of O.P.C. as to suits by and agaimst minors and person.^ of unsoimd 
mind, P, 165, V, 186. 

Validity of agreement or compromise as to genuineness will, U— I, 167 — As to 
execution of will, J, E, 167 — As to compromise in revocation proceedings, L, 167. 
As to binding of compromise,, M, 167-~Of review, N, 0, 168— As to miscellaneous 
proceedings, P, Q, 168, 

Procedure in the Act and not of English cases to be followed, iJ, 168. 

Limitation for applications for probate or letters, >S — X, 168. 

Limitation for application for revocation, F, 168. 

Explanation for delay in application, Z, A, 169— Delay for probate or for its 
roYocation, L’, 169. 

High Court’s powers to appoint receivers, D, E, 169— Appoiutmout of receivers 
in English law, F, 169 — Receiver to the property of a Mahammadan, G, 169.- 
“ Contention ” Meaning of, E, 172. , . . 
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Teslmmntary ProGcedings—{Conolndie6.). ■ ■ • 

'Once coiifeentious can become non-contentious, B, 200. 

When becomes contentious, X, 200. 

What is “ subject matter of the, suit,” .D, 221. 

Record of evidence, £/, 221. 

Appointment of receiver, F, 221. 

Caveator not appearing at the hearing —Procedure, F, 221. 

C.P.C., S. 177, how applied, G, 221, 

Withdrawal of application — ESect, G 'l, 221 ; G ‘2, 221. 

Testaments , District J ndge’a powers to order production of or for in forinati on — ^Penalties, 
S. 54, 162, 163— -Corresponding section in Succession Act, T. 163— O.P.C., 
provision, X, 163— English law, A, 163, 

u 

Universal legatee, His right to probate, A — (h 66. 

Grant of probate invalid, D, 66, 

Meaning of, B, .100. 

Entitled only to letters, S, ICO. 

Probate granted to, void “ ah mitio ” T, 100. 

Unsound mind, Meaning of— Lunacy Act, 1858, K, 73. 

Who are persons of unsound mind, A, 92. 

Y 

FsnyicafioJi, Object of, B, 183. 

By administrator-General, 8—U, 183. 

By one of the witnesses to the will— Form S, 67, 183 —Corresponding section ia 
Succession Act, V, 183. , 

Provision when attesting witness to the will not procurable, TF, 183. 

Affidavit of attesting witness, when can be used, X, 184. 

When affidavit of person acquainted with signature may be used, F, 184. 
Vesting, of property of deceased Hindu under S. 4 — No retrospective operation, B, S3. 
In the case of Hindu Executors before the Hindu Wills Act, N, 54. 

In the case of Hindu Wills — ^Whether before probate, S—Y., 58. 

Before Probate — Eflect, TF, 58. 

w 

Will, Probate of a lost will— Grant of; on proof of its contents, K, 11. 

Meaning of, S. 3, 25. 

Definition same as in Succession Act, 3?, 27. * 

Definition of— Codicil, H, IF, X, 27, 28. 

Technical words whether necessary, A,JB, 28. 

Form — 'Validity, C, D, 28. 

Instruments treated as wills in, EnglisE Law — ^Assignment of a bond by endosse- 
mont, F, 28. 

Definition in the Oudh Estates Act, F, 28. 

Document dealing with property of an idol, F, 28. . 

Capacity for making, Z, 28, ■ y . . ■ 

' . .6 ^ ■ 
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Instruments treated as wills under English law— Receipt for stools and wills en- 
dorsed, P, 28~Marmge articles, <?, 29-~L6tter containing depositions to 
take effect after death, H, 29— Orders to Banker, I, 29— Cheque to take effect 
after death, J', 29.— Instrument intended to take effect after death of testator’s 
wife if surviving him, K, 29— Paper containing dying wishes, L, 29— Deed of 
gift, M, 29. 

Instruments held as wills under Indian Law — ^Petition to the Collector, N, 29. 
Statements before revenue officers, 0,’'^29. 

Instrument referring to the death of the executant, .S^—C, 30. 

Instruments held as wills under Indian Law-Statements in v>ajih~ul-arz, P, 29 — 
Deed of settlement, Q, 29 — Angikar Patra, B, 29— Dan Anumati patra, S, 29 — 
Shambanda Nirnava Patra, P, 29 — ^Written statement in reply to government 
inquiries, F, 29 — Declaration in government inquiries, V, 29— Letter by a 
Muhammadan before death or by a Hindu, W,' 80, 

Name of instrument immaterial, X, Y, 30. 

When it operates, G, Si. 

Revocable character of — Even when declared irrevocable, D, 30 — How ascertained 
P , 30 — Documents with directions after death, P, 81— Instruments declaring to 
be irrevocable, P, I, 31. 

When ambulatory, F, 31. 

Suit for cancellation of during testator’s lifetime, K, 31. 

Insertion of clause of revocation— Effect, L, 31. 

How distinguished from settlement, If, 31. 

When document operates partially as will, N,0, 31, 

presumption as to, P, 32. 

Operation of, on a certain event, <9, 32. 

Reservation of life interest in donor — Effect, B, 32. 

Instrument postponing enjoyment, S, 32. 

Instrument postponing partition, P, 32. 

Instructions for will — ^Effect, H, 32. 

Blank spaces in the middle — ^Validity of the will, F, 32. 

Language used in, TF,X, 32- 

Writing of, in pencil' — Presumptions, ,4,0, 33. 

Attention to punctuation, D, 38. 

Signing — Proper execution, P, 33, 

Writing of, by testator’s own hand — Signing whether necessary, P, 33, 

^ Matter in which it may he written, F, .S', 83, 

Of a Hindu— Pormalities of^English Law not necessary, M—P, 85. 

Manner of execution— Indian Succession Act— Hindu Wills Act, Q, 34. 

Manner of revocation, E, 34. 

Parol revocation by Hindu — ^Validity of, S, T, 34, 33. 

Conditional, U — X, 35. 

Contingent, Y, 35. 

Jointly executed, F — 0,35,36. 

Mutual or reciprocal — Revocation of, P— I, 36. 
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Holograph will—Nature of, J',- 36. 

Inofficious tcstaments-Their effect, K~N, 35, 37-Express disinheritioa— 
Necessity of, f/, 36— Care and caution to be exercised, Jf, 37. 

Presumptions as to forged v/%s, iV, 37. 

Statement as to a past transaction, 0, 37. 

Contract to execute— Validity, P, 37. 

Contract not to revoke, Q, P, 37. 

General rule as to construction of, S, 37. 

Construction— Devise of immoveable property— Law governing, 7’, 37. 

Bequest of moveables — Law applicable, P, 37. 

Executed by bastards— Principles of construction, 7, 37. 

Stamp duty upon, ^4., 38. 

Registration of— Necessity, 17, 88. 

Registration — When may be presented for, Z, 38— Who may present Y, 38 — 
•Deposit of will — Effect, Z, 38. 

Whether heirs represent the estate, O, P, 60, 

Not proved in any foreign Court— Procedure, X, 61. 

When probate or letters of administration of a foreign will is necessary, F, 61. 
Execution abroad — Probate or administration necessary for suit in England, F, 
Z, 62. 

When foreign will can be admitted to probate, P, 62. 

Execution abroad — Grant by the Court in the place of domicile— Guide to Eng- 
lish Court, 0, D, 62. 

In foreign language— Probate how granted, J, 63- 
Acts done under a forged will, void, G, 80. 

Effect upon the heirs on intestacy, V, 82. 

Disputed — Letters of administration, whether sufficient to prove, X, 8#. 

Proof of execution, before grant of probate or letters, 0~Q, 100. 

S. 25 “destroyed” meaning of, 111. 

Being lost, how far declarations of testator admissible for grant of probate, L, 

111 . 

Evidence to prove contents of lost will, M, 111. 

Granting of probate to a portion of lost will, N~~P, 111. 

Court’s power to order production, 17, 112. 

Form of instrument — Effect on validity, C, 163. 

Duplicate will, a testamentary paper, D, 163. 

Exemplification of will, a testamentary paper, P, 163. 

Duty of solicitor preparing will, .P, 163. 

Presrimption as to due execution when not produced, G, JU, 164, 
l?rcsumption as to will 33 years old, 2, 164. 

Citation to produce— Refusal, a contempt of Court— Practice of Madras High 
Court, 7, 164. 
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(Concluded). , 

Court 's i)owerH over executor aa to lodgeinetiii and prob^ifce, L. 164 --A.lt.aolimoufc' 
foccontetn.pt, M, 164. 

“ Due execution ” of , what it implies, Jf, 178. 

Presumption of due execution and attestatiojlf' N, O, 178. 


Proof in “ common form,” what. ia, D, 18S, 

Proof in solemn form, 185. , , . 

Difiercnce in EngUah law between two forms of proof, F, 185 . 

Facts in favour of its execution, .W, 192. 

Naiiure of its provisions, how far material, F, 192, 

Stricter proof where “ inofficious ”(?, 192-. 

Proof of — Endorsement of acknovifledgment before Registrar, H, 192. 
Proof of-— GaveatoFs refusal to answer question, 1, 193. 

Rejecting unopposed application for protebe, J, K, 193, 

, Recognition by family— Effect, L, 193. 

Presumptions in case of old will long acted upon, M, 193 . 
Consideration of questions of title or disposing power, N, 193. 


Provision for public registry, Q, R, 217. 


Regulations for preservation and inspection, S, 217. 


Deposit under the Registration Act, T, 217 . 
Acts done under a forged will — Void, 252. 

Limitation suit for construction of, <J, 294. 
Limitation suit to sot aside, K, 294. 

Limitation for suit for administration, L, 294. 


MIeI'jAW PBIN3?INg''hoUSB, mount iOAD, MAOliAS. 



